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HON.  JOHN  B.  (yVUKLL,  HON.  J08BPH  N.  WHITNBB, 

•^      DAVID  L.  WABDLAW,  «*      THOMAS  W.  OLOVBR, 
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JOHK  CsOXTCfi  &  COMFANT  VS.  BdWABD  CuLBBEATH. 

VhsaundneM — Mndenoe — Warranty. 

in  qaestions  of  unsomidaess  where  the  diaeaae  is  cbronic,  like  rheuma- 
timi,  it  is  Dot  necessary  to  show  that  the  symptoms  existed  at  the  time 
of  the  sale,  for  sabsequent  incidents  and  appearances  may  show  that 
the  disease  existed  before  the  sale,  although  the  symptoms  had  not 
then  been  observed. 

The  point  mled  in  SUphenB  Ts  OhappeH,  3  Strob.  80,  that,  ''the  disease 
must  be  in  a  formed  state  evidenced  by  symptoms  before  it  can  aflfoct 
the  sale,"  was  intended  to  apply  only  to  eases  of  fever  having  no  fibsed 
law  for  their  commencement. 

The  term  "  otganic''  used  in  the  opinion  of  the  Goart  of  Appeals  in 
that  case  was  inappropriate,  and  the  Conrt  prefer  to  adhere  to  the  pre- 
dae  ruling  of  the  Girsnit  Judge  in  that  case. 
Vol.  X.— 2 


10  APPEALS    AT    LAW. 

Croaeh  w.  Cnlbrealli. 

BEFORE  WARDLAW,J.,  AT  EDGEFIELD,  FALL  TERM,  1857. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  Assumpsit  upon  the  warranty  of  a  slave. 

"  The  plaintiffs  are  John  Crouch  and  Henry  C.  Culbreath, 
partners  in  the  business  of  buying  and  selling  slaveg,  both  of 
whom,  when  at  home,  live  at  the  house  of  the  latter.  The 
defendant,  uncle  of  Henry  C.  Culbreath,  is  a  farmer,  and 
lives  a  mile  from  the  plaintiff. 

"On  the  18th  of  October,  1856,  the  defendant  sold  to  the 
plaintifl&  a  young  negro  man  named  Vincent,  for  one  thousand 
and  sixty  dollars,  and  signed  an  acknowledgment  that  he  had 
received  the  said  sum  in  payment  for  Vincent,  to  which  were 
subjoined  the  words,  '  I  warrant  the  said  boy  sound  in  body 
and  mind.'  The  plaintifis  allege  that  Vincent  was  then 
unsound. 

"  Dr.  Pitts  was  called  to  examine  Vincent  at  the  house  of 
the  plaintiffs,  some  short  time  after  the  sale,  the  beginning  of- 
December,  or  beginning  of  January,  (he  rather  thought  the 
latter,)  and  made  in  company  with  Dr.  Abney,  as  careful  an 
examination  as  he  could.  It  was  possible  that  he  might  have 
been  deceived  by  Vincent's  complaints ;  but  his  conclusion 
was  that  Vincent  then  had  pains,  stiffness  of  joints,  and  appa- 
rently a  slight  swelling  of  one  ankle,  and  that  these  proceeded 
fi*om  chronic  rheumatism  under  which  he  suffered.  He  con- 
sidered the  disease  a  difficult  one  to  manage,  liable  to  return 
after  temporary  relief,  and  almost  ineradicable  when  once 
fixed — often  proceeding  from  acute  rheumatism,  but  often 
also  appearing  first  in  the  chronic  form,  and  growing  gradu- 
ally worse,  sometimes  to  the  stiffening  of  joints  and  other 
times  to  less  troublesome  results.  On  the  day  of  examination 
Vincent  was  able  to  walk  slowly,  and  since  that  time  Dr.  Pitts 
has  occasionally  seen  him  moving  about,  but  has  not  exam- 
ined him.    From  the  beginning  of  1854^  the  Doctor  knew 
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Colombia,  NoTember  and  Deo«mb«r,  1867. 

Vincent — he  practised  bj  the  year  in  the  family  of  Edward 
Colbreath,  and  was  never  called  to  see  Vincent,  and  never 
heard  complaint  from  him  before  the  examination. 

"  Two  or  three  weeks  after  the  sale,  (time  uncertain,)  Dr. 
Pitts  was  present  at  defendant's  house  when  the  plaintiff, 
Crouch,  offered  some  sum  to  defendant  if  he  would  take  Vin- 
cent back,  saying  that  he  was  not  well;  the  defendant  an- 
swered that  the  boy  was  sound  when  he  sold  him,  and  if  he 
had  become  diseased  since,  he  did  not  want  him ;  that  Vin- 
cent had  jerked  him  down ;  for  that  he  had  sold  him,  and  he 
would  not  have  him  back.     Crouch  threatened  to  sue. 

"  Dr.  John  P.  Abney  was  called  to  examine  Vincent  about 
five  weeks  after  the  sale,  and  made  an  examination,  but  with- 
held his  opinion  then.  Three  or  four  days  afterwards,  he 
made  another  examination  in  company  with  Dr.  Pitts.  His 
opinion  communicated  to  Dr.  Pitts,  and  in  which  (he  said)  Dr. 
Pitts  concurred,  was  that  Vincent  had  had  chronic  rheuma- 
tism many  years,  and  was  then  laboring  under  its  effects. 
The  ligaments  of  his  joints  were  enlarged,  and  every  tendon 
and  muscle  that  stopped  in  those  joints — the  knee  and  ankle 
joints,  the  wrists  too.  In  the  words  of  this  witness,  *I  did 
not  say  that  he  was  then  the  subject  of  chronic  rheumatism, 
but  he  was  laboring  under  the  efiects  of  disease,  the  results 
could  have  come  only  from  one  of  two  diseases,  rheumatism 
or  scrofala.  I  believe  that  the  enlargement  of  his  joints  was 
occasioned  by  scrofulous  taint ;  and  that  the  disease  whose 
effects  he  was  under,  was  scrofulous  rheumatism.  He  could 
not  bend  his  knee  so  as  to  touch  his  buttocks  with  his  heels — 
he  could  not  jump  eighteen  inches.  I  was  not  deceived.  I 
cannot  say  whether  his  deformity  was  the  result  of  disease,  or 
of  natural  malformation ;  if  the  former,  (as  I  believe  it  was,) 
the  disease  must  have  existed  for  many  years ;  if  the  latter, 
the  deformity  existed  from  his  birth.  Scrofula,  scrofulous 
rheumatism,  and  rheumatism  are  hereditary.  I  know  old 
Isaac,  Strother's  property,  the  reputed  father  of  Vincent,  be- 
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tween  whom  and  Vincent  there  is  a  strong  resemblance — he 
had  scrofhla;  affecting  his  hip  joint,  and  causing  nlceration  of 
the  thigh  bone.  Vincent,  no  doubt,  had  rheumatic  pains  for 
years,  but  may  not  have  been  stopped  in  his  work  a  day. 

"  *  When  I  went  the  first  time,  Vincent  was  lying  down  roll- 
ing— said  he  had  the  belly-ache— complained  much  of  pains — 
had  excellent  use  of  his  tongue.  Crouch  was  then  making 
preparations  to  start  westward  with  negroes — Vincent  said  he 
was  mighty  willing  to  go — ^would  go  any  where,  so  he  did  not 
belong  to  a  Culbreath.  At  the  second  examination,  he  walked 
into  the  house,  but  walked  badly.  I  have  seen  him  since  fre- 
quently, but  have  not  examined  him ;  I  think  he  has  worked 
in  H.  0.  Culbreath's  farm,  but  has  not  worked  much.  I  would 
not  have  him  to  keep — do  not  think  he  is  worth  above  fifty 
dollars.* 

''  Further  testimony  for  the  plaintiff  was,  that  in  August, 
1858,  in  working  upon  the  road,  to  some  joke  about  the  patrol, 
Vincent  said  that  his  ankles  hurt  him,  and  he  could  not  run; 
and  at  another  time  before  the  sale,  when  a  man,  who  was 
cutting  on  one  side  of  a  tree,  whilst  Vincent  was  cutting  below 
on  the  other  side,  proposed  to  stand  on  his  foot,  he  complained 
of  pain  in  his  ankle. 

"That  old  Isaac  and  Vincent  recognise  each  other,  and  are 
reputed  as  father  and  son,  and  that  old  Isaac  goes  on  crutches. 

"  That  shortly  after  the  sale,  (time  indefinite,)  Vincent  was 
lent  to  a  neighbor  to  help  in  killing  hogs,  and  walked  so  badly, 
that  the  neighbor  let  him  ride  home. 

"That  for  many  years  Vincent  was  observed  to  move 
badly,  and  his  difficulty  of  motion  has  increased — a  month 
before  the  trial  he  tried  to  jump,  and  could  not  exceed  two  feet. 

"  That  H.  C.  Culbreath  was  not  present  when  the  defend- 
ant offered  Vincent  for  tele  to  Crouch,  and  at  that  time  the 
defendant  said  nothing  of  Vincent's  having  jerked  him  down, 

"That  Crouch  went  with  negroes  to  the  West,  leaving 
Vincent  behind,  and  before  he  went,  H.  C.  Culbreath  made 
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offers  to  the  defendant ;  first,  of  one  hundred  dollars  to  take^ 
Vincent  back ;  second,  to  arbitrate ;  third,  of  two  hundred 
dollars  to  rescind ;  all  of  which  the  defendant  refused,  sa3dng 
that  the  boy  was  sound  when  he  sold  him,  and  that  he  would 
not  have  him  again  as  he  had  jerked  him  down — and  that  H. 
C.  Culbreath  deprecated  his  uncle's  displeasure,  but  said  that 
he  himself  had  had  nothing  to  do  with  the  trade,  and  declared 
that  Crouch  would  sue ;  and  that  suit  was  afterwards  com* 
meneed ;  and  that  Thomas  Coleman,  whose  ancle  had  beea 
distorted  by  rheumatism,  saw  in  Vincent's  appearance  and 
gait  what  he  considered  evidence  of  rheumatism  or  some* 
thing  of  that  kind ;  deemed  him  since  the  sale  unable  to 
plough,  and  at  the  most  not  worth  more  than  two  or  three 
hundred  dollars. 

'^  For  the  defendant,  there  was  testimony  that  the  defend- 
ant, by  the  agency  of  his  son  Isham,  bought  Vincent  in  1845 ; 
that  Vincent  was  then  about  ten  years  old,  and  since  haa 
grown  to  be  a  very  large,  stout  and  strong  fellow ;  that  he 
was  always  clumsy,  and  was  (as  it  was  variously  termed) 
doublegointed,  box-ankled,  or  African-footed ;  but  that  up  to 
the  sale  he  was  considered  perfectly  sound  by  those  who  had 
the  best  opportunities  for  knowing  him,  and  had  never  beea 
known  by  any  of  them  to  complain,  except  once  when  he 
had  a  cold,  which  was  removed  by  a  dose  of  lye-tea.  Those 
persons  were  Julius  Dean,  (a  nephew  of  the  defendant's,  and 
a  cousin  of  H.  C.  Culbreath's,)  who  had  lived  two  years  in  de- 
fendant's house,  and  a  longer  time  dose  by ;  Wesley  Cul- 
breath,  a  son  of  defendant's,  who  had  often  worked  with  Vin- 
cent, and  one  year  was  overseer;  Dr.  John  Majnard,  who 
lived  in  defendant's  house  and  practised  in  his  j&kmily  1849-- 
1852 ;  Ben.  Saunders,  who  lived  near  to  the  defendant  and 
Bobert  Bryan,  Esq^  whose  daughter  was  married  to  Isham 
Culbreath  (a  son  of  defendant's,  who  lives  on  his  plantation 
and  superintends  his  business.)  The  last-named  witnesa 
knew  Vincent  before  the  defendant  got  him  and  ever  since; 
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considered  him  perfectly  sound,  and  of  a  large  and  valuable 
family  of  negroes,  and  said  that  he  could  run  before  he  was 
sold  to  the  plaintiffs.  Most  of  the  others  spoke  of  him  as 
gangling^  not  active,  but  saw  no  change  in  his  gait  or  in  his 
ankles;  further,  that  in  April,  1857,  H.  C.  Culbreath  had 
sent  Vincent  to  a  log-rolling  at  Wesley  Oulbreath's,  and  in 
the  division  of  hands,  Vincent  was  chosen  amongst  the  first ; 
but  of  three  witnesses  who  spoke  of  this  log-rolling,  all  had 
been  in  a  squad  different  from  that  which  Vincent  had  been 
in,  and  the  only  work  actually  done  by  Vincent  that  day, 
which  anyone  could  testify  to,  was  his  helping  to  lift  a  heavy 
log,  which  was  put  down  without  being  moved  from  the 
place  it  had  lain  in ;  that  Vincent  was  once  seen  sawing  with 
a  crosscut  saw  at  H.  C.  Culbreath's,  and  was  at  a  house- 
raising  there,  but  did  nothing ;  that  H.  C.  Culbreath  knew 
Vincent  well;  in  1855  had  asked  the  defendant  if  he 
would  sell  him,  but  had  made  no  oflFer  for  him :  and  when 
asked,  in  conversation  with  the  defendant  since  the  sale,  if  he 
had  not  been  trying  to  buy  him,  had  answered,  "Yes,  but 
Isham  always  asked  too  much  for  him."  That  R.  M.  Scurry 
(who  was  at  the  examination  by  the  physicians,  and  had 
known  Vincent  from  1849,  and  had  noticed  his  movements 
as  slothful)  had  heard  of  the  plaintiffi*  proposition  to  lose  two 
hundred  dollars,  and  had  concerted  with  Henry  Chappell  to 
buy  Vincent  if  he  could  be  got  at  eight  hundred  and  sixty 
dollars,  and  had  told  this  to  the  defendant  the  last  of  Septem- 
ber, 1857 — Scurry  understanding,  but  not  saying,  that  de- 
fendant was  to  warrant ;  upon  this  the  defendant  applied  to 
Crouch,  asking  if  he  was  willing  to  lose  two  hundred  doDars ; 
Crouch  replied,  "  Yes,  two  hundred  and  fifteen  dollars — that 
is  interest  on  one  thousand  and  sixty  dollars  for  a  year,  and 
fees,  amounting  together  to  one  hundred  and  fifteen  dollars, 
and  onehimdred  dollars  additional — so  that  if  you  repay  nine 
hundred  and  sixty  dollars,  you  shall  have  the  boy."  Defend- 
ant said  he  thought  the  hire  of  the  boy  should  be  equal  to 
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the  interest,  and  Cronoh  said,  "  He  has  not  been  worth  one 
cent  to  me."  The  substance  of  what  Grouch  had  offered  in 
this  interview,  he  repeated  next  day  in  a  letter  to  the  defend* 
ant,  dated  September  26, 1857 ;  Scurry  testified  that  if  Vin- 
cent was  such  as  the  physicians  thought  him,  he  would  not 
have  him,  and  that  after  lifting  the  log,  (which  he  had  seen 
at  the  log-rolling)  Vincent  could  not,  in  his  opinion,  have 
walked  with.it. 

''The  case  was  fully  argued,  and  all  the  testimony  on  either 
side  was  commented  upon  by  counsel  The  plainti£b'  counsel 
insisting  that  the  breach  of  warranty  had  been  shown  to  such 
extent  as  to  authorize  a  yerdict  for  the  whole  or  the  greater 
part  of  the  price  which  the  plaintiff  had  paid ;  the  defend- 
ants contending  that  no  breach  had  been  shown ;  that  Vincent 
was  sound  at  the  sale,  and  his  subsequent  attack  was  either 
feigned,  or  was  so  slight  that  he  had  entirely  reoorered  from 
it,  or  at  any  rate  that  disease,  if  any  existed,  had  supervened 
the  contract ;  that  the  want  of  flexibility  in  his  joints,  if  any 
really  existed,  was  the  result  of  natural  malformation,  or  of 
disease  which  had  passed  away  and  was  no  longer  to  be 
manifested  by  symptoms,  and  therefore  was  not  unsoundness; 
that  scrofulous  taint,  if  that  had  produced  enlargement  of  the 
ligaments,  was  predisposition,  not  formed  disease;  and  that 
Vincent  labored  only  under  the  misshapen  ugliness  common 
to  many  Africans. 

^'  I  submitted  the  facts  to  the  jury,  not  attempting  to  state 
the  testimony  in  detail,  but  referring  to  such  parts  as  were 
most  pertinent  to  the  prominent  questions  that  were  raised. 
I  adopted  the  definition  of  unsoundness  which  is  given  in 
Stephens  vs.  Chappell,  3  Stob.  84,  as  that  is  explained  by  that 
case  itself;  saying  that  the  word  organic  is  there  inaptly  used, 
for  a  formed  disease,  manifested  by  symptoms,  and  materially 
aflEecting  the  value,  may  be  either  organic  or  functional.  I 
distinguished  between  predisposition  and  disease,  and  required 
symptomis  to  characterize  the  latter,  but  held  that  subsequent 
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incidents  and  appoaranoes  might  show  that  disease  had  existed 
at  a  previous  time,  although  the  symptCHss  had  not  then  been 
observed.  I  instructed  the  jury  that  congenital  malformation 
was  not  unsoundness,  instancing  club-foot,  short-sightedness, 
deafiiess  and  other  defects,  about  which  I  then  doubted  and 
now  doubt;  but  I  distinguished  between  mere  malformation 
and  disease,  the  latter  of  which  might  also  be  congenital,  and 
as  a  criterion  I  suggested  that  disease  grew  worse,  but  mere 
malformation  remained  unchanged.  I  held  that  a  permanent 
defect,  materially  affecting  the  value,  which  had  resulted 
firom  disease,  was  unsoundness — was  itself  disease,  although 
unaccompanied  by  pain,  more  especially  when  it  was  attended 
by  a  special  liability  to  the  return  of  paroxysms  of  diseasCi 
and  that  such  result  was  in  many  instances  an  organic  ledon^ 
palpable  to  the  senses,  itself  a  symptom  of  the  functional 
derangement  which  it  necessarily  produced.  I  submitted  the 
questions  of  fact  arising  under  these  propositions,  and  I  com- 
mented upon  them  only  because  they  arose  naturally  from 
the  testimony  of  Dr.  Abney  and  the  argument  of  the  defend- 
ant's counsel.  Touching  the  question  of  unsoundness  at  the 
sale,  this  case  demanded  notice  only  of  ohronie  rheumatism 
in  its  various  forms ;  but  to  illustrate  the  law  involved  in 
that  question,  so  &r  as  it  depended  upon  Dr.  Abney's  alter- 
native views,  the  distinctions  between  malformation  and  dis- 
ease, between  congenital  misshapedness  and  congenital  dis« 
ease,  between  disease  and  the  result  of  disease,  between 
organic  disease  and  functional  disease,  and  between  transient 
symptoms  of  irregular  action  and  permanent  visible  altera- 
tions of  the  structure,  were  hastily  glanced  at;  ^nd,  besides 
the  instances  mentioned,  cases  were  in  mind  of  congenital 
syphilis,  congenital  hernia  before  and  after  one  strangulation, 
broken  bones  healed,  dangerouB  bleeding  at  the  nose,  and 
^ther  cases  which  any  one  that  thinks  of  either  of  these  dift- 
tinctioDs,  may  imagine. 
"  The  jury  found  for  the  plaintiff  $200." 
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The  defendant  appealed,  and  now  moved  tliis  Conrt  for  a 
new  trial,  on  the  grounds : 

1.  Because,  it  is  respectfully  submitted,  bis  Honor,  tbe 
presiding  Judge,  erred  in  obarging  tbe  jury  tbat  the  law  rela- 
tive to  unsoundness  in  a  slave,  is  incorrectly  stated  in  the 
case  of  Stephms  vs.  Chappell — ^tbat  in  tbe  phrase  "  organic 
disease,"  tbe  word  "  organic"  was  improperly  admitted ;  tbat 
disease  may  be  functional  as  well  as  organic,  and  being  func- 
tional it  may  constitute  a  case  of  unsoundness. 

2.  Because  bis  Honor  charged  tbat  tbe  disease  may  have 
existed  in  tbe  stave,  although  no  symptoms  may  have  been 
perceptible  at  the  time  of  tbe  sale,  or  previously  to  it. 

S.  Because  bis  Honor  charged  tbat  natural  malformations^ 
which  grew  worse,  even  after  the  sale,  so  as  to  impair  tbe 
value  of  tbe  slave,  will  constitute  unsoundness. 

4.  Because  bis  Honor,  in  commenting  on  the  evidence  of 
Dr.  Abney,  misled  tbe  jury  in  this  particular.  The  said  wit- 
ness had  testified  that  tbe  negro  slave  in  dispute,  when  ex- 
amined by  him,  was  not  laboring  under  any  disease^  but  was 
affected  with  the  results  of  disease.  His  Honor  charged  tbe 
jury,  tbat  disease  and  the  results  of  disease,  were  in  effect  the 
same— tbat  results  of  disease  only  showed  that  tbe  negro  bad 
been  previously  affected  by  disease. 

5.  Because  bis  Honor,  in  charging  tbe  jury,  commented 
fitvorably  upon  the  evidence  in  favor  of  tbe  plaintiff  and 
wholly  ignored  the  testimony  of  tbe  defendant. 

6.  Because  the  verdict  was  clearly  contrary  to  tbe  law  and 
the  evidence ;  tbe  defendant  having  established  the  fact  by 
witnesses  of  unquestionable  character,  who  had  good  oppor- 
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tunities  of  knowing  the  negro  well,  that  up  to  the  time  of 
the  sale,  the  said  slave  was  perfectly  sound  and  healthy,  and 
that  he  entirely  recovered  to  all  appearance,  from  this  tem- 
porary attack  in  January  last,  as  described  by  plaintiffis'  wit- 
nesses, and  was  engaged  by  the  plaintiffs  and  others  in  the 
most  laborious  employments. 

Moragne^  for  appellant. 

Carroll^  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case  we  perceive  no  reason  to  disturb 
the  verdict.  But  it  is  thought  advisable  to  make  a  slight 
explanation  of  the  case  of  Stephens  vs.  Chappelly  3  Strob.  80. 

That  case,  it  will  be  seen  on  referring  to  it,  placed  the 
defence  of  the  defendant  upon  the  ground,  that  when  he 
bought  the  woman,  she  had  the  seeds  of  the  disease^  (typhoid 
fever,)  in  her  system. 

It  was  of  this  disease,  that  the  judge  trying  the  case  ruled 
that  "  such  a  thing  as  typhoid  fever  being  considered  like 
small-pox,  as  having  a  beginning  before  the  symptoms  are 
discovered,  cannot  be/'  and  in  which  he  stated  the  rule  to  be 
in  such  a  case  as  Q^  typhoid  fever,")  that  "  the  disease  must  be 
in  a  formed  state  evidenced  by  symptoms,  before  it  could 
affect  the  sale." 

This  rule  of  course  extends  to  all  cases  of  fever  having  no 
fixed  law  for  their  commencement. 

It  never  was  intended  to  apply  to  chronic  cases,  such  as 
rheumatism. 

The  word  "  organic"  used  by  my  much  respected  brother 
Evans,  was  inappropriate  to  the  case ;  and  the  Court  prefer 
to  adhere  to  the  precise  ruling  of  the  judge  below,  in  that  case. 
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It  was  that,  and  ihcU  alone,  whicli  this  Court  intended  to 
affirm. 
The  motion  is  dismissed. 

Wardlaw,  Withebs,  Whitnkr,  Glover  and  Mxtkro,  JJ., 
concurred. 

Moiion  dismissed. 
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Barnes,  Batehan  and  Buddebow  t;^.  Jahes  M.  Bell. 

Practice — Right  to  appear  and  Plead  at  Second  Term. 

At  the  retarn  term  of  the  writ,  the  defendant  moved  to  set  aside  the 
service,  which  motion  the  Gircait  Judge  granted ;  but,  on  appeal,  his 
decision  was  reversed.  At  the  next  term,  defendant  moved  for  leave 
to  appear  and  plead,  and  his  motion  was  refused.  On  appeal,  held^ 
that  defendant  was  not  in  default,  and  that  he  had  the  right,^  under  the 
circumstances,  to  appear  and  plead  at  the  second  term. 

BEFORE  WITHERS,  J.,  AT  WILLIAMSBURG,  FALL  TERM, 

1857. 

The  report  of  lais  Honor,  tlie  presiding  Judge,  is  as  follows : 
"  This  case  is  on  the  enquiry  docket :  at  the  return  tenn  of 
the  writ,  the  defendant  moved  to  set  it  aside;  motion  was 
granted  by  the  presiding  Judge,  and  his  judgment  reversed 
by  the  Court  of  Appeals.  At  this  term  the  defendant  moves 
to  appear  and  transfer ;  interrogatories  were  served  for  the 
plaintiffs  on  the  defendant,  and  in  propria  persona;  cross- 
interrogatories  were  handed  to  the  plaintiff'  attorneys,  and 
went  with  the  commission,  the  plaintiffe'  counsel  giving 
notice  to  the  attorney  who  put  them  in,  that  his  appearance 
was  resisted  and  would  be.  Afterwards  interrogatories  were 
filed  for  defendant,  and  plaintiff'  attomies  put  in  cross-inter- 
rogatories, and  considering  (as  they  say,)  that  their  previous 
notice  of  resistance  to  the  motion  was  understood,  they  did 
not  then  renew  it.  Under  these  circumstances  the  motion  to 
appear  and  transfer  the  case,  is  refused." 

The  defendant  appealed  and  now  moved  this  Court  to 
reverse  the  decision  of  the  presiding  Judge,  and  for  leave  to 
appear  and  transfer  the  case  on  the  grounds : 
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1.  That  tlie  service  of  the  writ  being  set  aside  in  the  Court 
below,  there  was  no  case  in  that  Court  to  which  tbe  defendant 
was  required  to  appear. 

2.  That  it  would  be  improper  for  tbe  defendant,  having  set 
aside  the  service  of  the  writ,  in  the  Court  below,  to  have 
appeared  to  the  said  writ  in  that  Court. 

3.  That  the  time  at  which  the  defendant  was  called  on  to 
appear,  was  the  third  Monday  after  the  fourth  Monday  in 
March,  and  the  notice  required  him  to  appear  at  a  day  when 
the  Court  was  not  in  session. 

4.  Because  the  motion  was  at  least  addressed  to  the  discre- 
tion of  the  Court,  and  should,  under  the  circumstances,  have 
been  granted, 

Dargariy  for  appellant,  submitted  that  the  service  of  the 
writ  having  been  set  aside  by  the  order  of  the  Court,  to 
which  it  was  returnable,  the  appellant  was  not  bound  to  enter 
an  appearance ;  and  the  Court  of  Appeals  having  reversed 
the  order  of  the  Circuit  Judge,  he  should  have  been  allowed 
to  appear  at  the  next  term  of  the  Court,  and  to  plead  to  the 
declaration  ex  debito  justitioR ;  at  all  events,  the  motion  was 
addressed  to  the  sound  discretion  of  the  Court,  and  under  the 
circumstances  should  have  been  granted.  The  appellant  is 
not  concluded  by  the  Act  of  1791,  inasmuch  as  he  appeared 
at  the  return  of  the  writ,  and  the  Court,  by  setting  aside  the 
service  of  the  writ,  judicially  declared  that  there  was  no 
writ  which  he  could  appear  to.  The  motion,  in  all  essential 
particulars,  is  brought  within  the  rule  (established  and  recog- 
nised in  sundry  decisions  of  our  own  Courts,  On  the  construc- 
tion of  the  Act  of  Assembly,  1791,)  by  which  a  defendant  is 
allowed  to  enter  an  appearance  at  the  second  term  of  the 
Court,  where  by  mistake  or  misfortune,  or  the  negligence  of 
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his  attorney,  he  has  been  prevented  from  doing  so  at  the  first 
term  after  the  return  of  the  procesa  In  support  of  these 
positions,  the  following  authorities  were  cited,  and  commented 
on:  7  Stat.,  Act  of  Assembly,  1791,  Sec.  6,  p.  263  ;  Davis  yb. 
Miller,  Harp.  398 ;  Frean  vs.  Oruikshanks,  3  McO.  84  and  91 ; 
Williamson  vs.  Oummings,  2  McC.  250 ;  Evana  ads.  ParTf  1 
McC.  283 ;  Eanha  vs.  Ingraham,  2  Bail.  440. 

Ko  counsel  appeared  for  the  plaintiff. 


The  opinion  of  the  Court  was  delivered  by 


O'Neall,  J.  In  this  case,  we  think  the  motion  for  leave 
to  appear  and  plead,  ought  to  have  been  granted.  It  is  true, 
applications  of  this  kind  are  addressed  to  the  discretion  of  the 
Court,  but  it  will  be  seen,  in  all  the  cases,  that  when  the 
defendant  has  been  guilty  of  no  lAglect,  and  has  not  intended 
to  take  an  advantage,  he  has  been  allowed  to  appear  and 
plead.  Such  is  the  case  where  an  attorney  has  been  em- 
ployed and  failed  to  appear,  or  where  the  act  of  God  has  pre- 
vented the  appearance ;  or  where  the  defendant  was  served 
by  copy  left  at  his  residence,  and  he  was  absent  from  the 
State,  and  his  absence  extended  beyond  the  term.  In  such  a 
case  as  that  last  mentioned,  the  service  was  ruled  to  be  good, 
but  the  defendant  was  let  in  to  appear,  and  Judge  Johnson, 
delivering  the  opinion  said,  "  by  the  practice  of  the  Court, 
the  defendant  would,  on  showing  the  circumstances,  be 
allowed  to  come  in  and  plead  at  any  time  before  judgment, 
and  even  after  judgment,  the  Court  would,  on  merits  shown, 
open  the  case  and  let  the  defendant  into  his  defence,  if  he  had 
not  an  opportunity  of  coming  in  before."  Frean  ads.  Oruik- 
shanks,  3  McC.  84. 

Hanks  vs.  Ingram,  2  Bail.  440,  is  an  illustration  of  the 
principle,  that  a  defendant  is  not  allowed  to  take  an  advan* 
tage  of  his  own  wrong.    For  there  the  defendant  withheld 
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his  motion  to  set  aside  the  writ  until  the  second  term,  when 
the  statute  would  have  protected  him  if  he  had  succeeded  in 
quashing  the  writ ;  haying,  however,  failed  in  obtaining  the 
advantage  which  he  sought,  he  was  not  allowed  to  appear. 

In  this  case,  at  the  return  term  of  the  writ,  the  defendant 
moved  to  set  aside  the  service.  The  judge  sustained  his  mo- 
tion, but  on  appeal  to  this  Court,  his  decision  was  reversed. 
Under  such  circumstances,  I  think  the  defendant  was  guilty 
of  no  default.  He  was  in  Court  by  attorney,  moving  to  set 
aside  the  writ  at  the  return  term.  If  the  judge  had  refused 
his  motion,  he  might  and  ought  to  have  appeared,  but  the 
judge  holding  the  service  ill,  he  could  not  appear.  When 
that  decision  was  reversed,  he  must  be  considered  as  having 
all  the  rights,  which  he  would  have  had,  if  that  had  been  the 
decision  below. 

The  motion  is  granted. 

Wabdulw,  Glovsb  and  Munbo,  JJ.,  concurred. 

WiTHSBS,  J.  I  acquiesce  upon  the  special  circumstances 
of  this  case. 

Motion  gronUd, 
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Joseph  Binda  and  Others  vs.  Moses  M,  Benbow, 
Trespass  to  try  Title — Estoppel — Trespass. 

Where  judgment  for  the  defendant  in  a  former  action  between  the  same 
parties,  is  relied  upon,  under  the  Act  of  1744,  (3  Stat.  612,)  as  a  bar  to 
a  second  action  of  trespass  to  try  title,  commenced  more  than  two  years 
after  the  first  was  dropped,  it  must  appear  with  such  certainty  as  the 
common  law  requires  in  cases  of  estoppel,  (that  is,  '*  certainty  to  erery 
intent,")  that  both  actions  were  for  the  same  land. 

Where  plaintiffs  sued  out  their  writ  in  trespass  to  tiy  title,  for  "  a  certain 
plantation  or  tract  of  land  of  the  plaintiffs,  situate  on  the  waters  of 
Santee  river,''  and  then,  without  proceeding  further,  let  fall  their  action, 
and  judgment  was  entered  for  the  defendant: — Held,  that  this  judgment 
was  no  bar  to  a  second  action,  brought  more  than  two  years  afterwards, 
between  the  same  parties  and  in  the  same  district,  for  a  "certain  plan- 
tation and  close  of  the  plantiffs,"  described  generally  as  lying  within  the* 
district,  because  it  did  not  appear  to  the  Court,  that  the  two  actions 
were  for  the  same  land. 

Upon  evidence,  in  trespass  to  try  title,  that  defendant  claimed  the  land 
as  his  own,  and  that  his  son,  considering  it  his  fother's,  entered,  and 
occupied  it  with  the  knowledge  of  defendant  and  without  objection  from 
him,  the  juiy  found  the  defendant  a  trespasser,  and,  on  appeal,  their 
verdict  was  not  disturbed. 

Trespass  to  try  title  will  lie  against  the  landlord,  though  he  never  was  in 
possession,  the  entry  being  by  his  tenant. 

BEFOBE  WHITNEB,  J.,  AT   CLARENDON,  FALL  TERM, 

1857. 

This  was  an  action  of  trespass  to  try  title.  The  writ  was 
issued  in  Sumter  District,  to  Fall  Term,  1858,  and  described 
the  land  as  "  a  certain  plantation  and  close  of  the  plaintifb, 
situate,  lying  and  being  in  the  district  and  State  foresaid." 
The  action  was  first  tried  in  that  district  at  Fall  Term,  1855, 
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when  a  nonsuit  was  ordered,  which,  on  appeal,  was  set  aside. 
For  a  fall  understanding  of  the  case  see  the  report,  9  Bich.  15. 

At  this  trial  the  plaintiff  confined  their  proof  to  the  grant 
spoken  of  as  the  Sumter  grant,  to  the  land  included  within 
which  they  showed  title.  In  proof  of  a  trespass,  they  showed 
by  their  surveyor,  that  P.  G.  Benbow,  a  son  of  defendant, 
was  in  possession  of  a  field  within  the  lines  of  that  grant,  and 
also  of  a  junior  grant  to  one  Bowman,  under  which  the  de- 
fendant claimed.    They  then  called 

P.  G.  Benbow^  who  testified,  that  in  1851,  he  cleared  the 
field  in  question  and  had  cultivated  it  ever  since ;  worked 
his  own  hands;  was  then  twenty -four  years  of  age;  was 
married  the  year  after ;  defendant  did  not  authorize  him  to 
take  possession,  but  pointed  out  another  place  on  the  Bowman 
grant  which  he  might  clear  and  cultivate ;  witness  preferred 
this  place,  and  entered  without  consulting  his  father ;  acted 
entirely  of  his  own  head ;  considered  the  land  his  father's ;  in 
Spring  of  1852,  his  father,  for  the  first  time,  saw  the  clearing 
as  he  was  passing  by ;  said  he  did  not  know  witness  was  at 
work  there ;  made  no  objection. 

L.  B.  Banks,  also  testified,  that  at  Fall  Term  of  the  Court 
for  1856,  or  at  Spring  Term,  1857,  he  had  a  conversation 
with  defendant  relative  to  the  lands  in  dispute  between  him 
and  plaintifis;  defendant  spoke  of  the  lands  as  his  own; 
offered  to  sell  them  to  witness;  said  he  was  anxious  to  sell, 
but  had  not  been  able  to  do  so  because  of  the  law  suit ;  had 
no  doubt  the  decision  would  be  in  his  fiivor. 

For  the  defendant,  the  grant  to  Bowman  was  produced, 
and  its  location  shown  by  a  surveyor.  This  grant  covered  a 
portion  of  the  land  included  within  the  lines  of  the  Sumter 
grant,  and  most  of  the  field  cultivated  by  P.  G.  Benbow. 
Proceedings  in  equity  for  partition  of  the  land  granted  to 
Bowman  between  his  heirs,  were  also  produced.  Under 
these  proceedings,  the  defendant,  in  1840,  became  the  pur- 
chaser of  the  land.  The  defendant  also  produced  an  exem- 
Voi  X— 3 
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plification  of  a  writ  in  trespass  to  try  title,  issued  by  the 
plaintiff  in  Sumter  District,  to  Fall  Term,  1840,  against  the 
defendant;  who  was  therein  called  upon  to  answer  to  the 
plaintiff,  "of  a  plea,  wherefore,  with  force  and  arms  and  so 
forth,  in  the  district  and  State  aforesaid,  into  a  certain  plan- 
tation or  tract  of  land  of  them,  the  said  plaintifi^  situate  on 
the  waters  of  Santee  river,  he  broke  and  entered,"  &c^  and 
of  a  judgment,  as  of  Fall  Term,  1841,  entered  in  April,  1842, 
which,  reciting  that  the  plaintiflfe  "who  brought  the  writ 
aforesaid,  do  not  come,  nor  further  prosecute  their  suit 
thereon,"  adjudged  the  plaintiff  to  be  in  mercy,  &c.,  and  the 
defendant  to  go  without  day,  and  also  that  the  defendant  do 
recover  against  the  plaintiff  his  costs  and  charges,  &c^  and 
that  he  have  execution  therefor,  &c.  The  defendant  relied 
upon  this  judgment  as  a  bar  to  the  present  action. 

The  case  went  to  the  jury^  and  his  Honor  instructed  them, 
that  as  to  the  bar,  the  evidence  furnished  should  show  clearly 
that  the  two  suits  were  not  only  between  the  same  parties, 
but  for  the  same  land.  If  this  was  done,  then,  unless  it  ap- 
peared that  the  former  suit  had  failed  because  there  had  been 
no  trespass,  or  that  a  subsequent  title  had  been  acquired  by 
plaintiflfe,  the  objection  would  be  fatal  to  their  recovery.  He 
thought,  and  said  to  the  jury,  that  the  evidence  as  to  the 
identity  of  the  land,  as  furnished  by  the  proceedings,  was  too 
vague  and  uncertain.  He  was  not  satisfied  that  the  trespass 
was  shown  to  have  been  by  the  connivance,  authority  or 
sanction  of  the  defendant,  and  was  inclined  to  the  opinion, 
that  on  this  point  the  plaintiffs  had  failed.  This  question, 
however,  being  one  of  fact,  he  referred  to  the  jury,  who  found 
a  verdict  for  the  plaintiff. 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
nonsuit,  or  new  trial,  on  the  grounds : 

1.  Because  his  Honor  held  and  charged,  that  the  plaintiflb 
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were  not  barred  by  the  proceedings  in  the  former  suit  between 
the  same  parties  for  the  same  land. 

2.  Because  there  was  no  proof  of  any  trespass  committed 
by  the  defendant,  and  therefore  the  verdict  was  without,  and 
contrary  to  evidence. 

S.  Because  Pinckney  Benbow,  the  trespasser,  being  in 
possession,  the  plaintifib  (not  having,  and  never  having  had 
possession,)  cannot  recover  against  the  defendant  (not  being 
in  possession)  even  if  he  had  sanctioned  the  trespass,  and 
therefore  the  verdict  is  contrary  to  law. 

Bellinger^  for  appellant,  cited  Henderson  vs.  Kemier^  1  Bich. 
474;  Act  of  1712,  2  Stat.  584.  The  proceedings  in  the  first 
action  are  a  bar,  under  the  Act  of  1744,  to  the  second,  more 
than  two  years  having  intervened  between  the  termination  of 
the  first  and  the  commencement  of  the  seoond.  This  seems 
to  be  conceded,  if  the  two  actions  were  for  the  same  land.  It 
is  said,  however,  that  there  is  too  much  uncertainty  in  the 
description.  This  is  no  objection.  Where  the  parties  are 
the  same,  and  the  district  is  the  same,  it  should  be  assumed 
that  the  land  sued  for  is  the  same,  and  the  onus  should  be  on 
the  plaintifib  to  show  the  contrary.  By  any  other  rule,  the 
Act,  under  our  practice,  which  allows  of  very  general  terms 
of  description  in  writs  and  declarations,  will  be  almost  a  dead 
letter.  It  will  be  seldom,  indeed,  where  a  plat  has  not  been 
made  and  returned  to  the  Court,  that  a  defendant  will  ever 
be  able  to  avail  himself  of  the  bar  of  the  statute.  As  to 
the  trespass,  he  submitted,  that  none  had  been  shown,  and  on 
that  ground  the  verdict  should  be  set  aside. 

J.  S.  G.  Bicharcban^  contra.  It  does  not  appear  that  the 
two  actions  were  for  the  same  land.  The  writ  in  the  first 
action  is  in  very  general  terms.    The  description  is  uncertain 


28  APPEALS    AT    LAW. 

Biodft  w.  Benbow. 

and  will  apply  to  any  land  in  Sumter  District,  on  the  waters 
of  Santee  river,  which,  in  1840,  when  the  writ  was  issued, 
formed,  with  one  of  its  two  main  branches,  a  boundary  of  the 
district  for  more  than  fifby  miles.  The  doctrines  of  the  com- 
mon law  relative  to  estoppels,  would  seem  to  be  applicable  to 
this  case.  In  the  notes  to  the  Duchess  of  Kingston's  case,  2 
Smith,  L.  C.  m,,  p.  438,  it  is  said,  that  "the  conclusive 
effect  of  a  record  is  limited  by  certain  rules  and  considera- 
tions," the  fourth  of  which  is,  "  where  the  allegation  in  the 
record  is  uncertain.  For  an  estoppel,  not  being  favored  in 
the  law,  ought  to  be  certain  to  every  intent.  Co.  Lit.  352,  b  ; 
803,  a«  And  therefore,  *  if  a  thing  be  not  directly  and  pre* 
cisely  alleged,  it  shall  be  no  estoppel.'  Co.  Lit.  852,  b."  The 
record  here  cannot  be  said  to  come  up,  in  any  particular,  to 
the  requirements  of  this  doctrine.  Whether  parol  evidence 
would  have  been  admissible  to  show  what  land  was  claimed 
by  the  first  action,  is  more  than  questionable.  It  is  enough, 
however,  for  this  .case  to  say,  that  no  such  evidence  was 
offered,  and  that  the  writ  itself  does  not  show,  what  "  planta- 
tion or  tract  of  land"  was  claimed.  The  bar  contended  for  in 
this  case,  that  is  to  say,  a  bar  founded  upon  a  judgment  of 
not.  pros.,  or  discontinuance,  where  the  cause  in  which  the 
judgment  was  entered,  had  not  even  proceeded  so  &r  as  a 
declaration,  is  an  anomaly  in  the  law ;  it  is  founded  upon  the 
Act  of  1744,  P.  L.  190,  8  Stat.  612,  and  is  peculiar  to  our 
action  of  trespass  to  try  title.  No  case  has  been  found  in  our 
books  where  the  action — the  letting  fall  of  which  has  been 
pleaded  in  bar — had  proceeded  no  further  than  a  writ ;  in  all 
the  reported  oases  declarations  had  been  filed.  Direct  au- 
thority upon  the  point  cannot  be  found  in  the  English  books ; 
but  there  is  a  class  of  cases  known  to  the  common  law,  which 
bears  a  striking  analogy  to  this,  so  much  so,  as  at  least  to 
throw  strong  light  upon  it,  if  not  to  control  it.  It  is  that 
class  of  cases  where  a  former  suit  pending,  is  pleaded  in 
abatement  of  a  second  action  for  the  same  cause.    The  rule 
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there  is,  that  in  ''writs  which  comprehend  certainty,  as  debt, 
detinue,  &c^  the  first  shall  abate  the  second."  *  But  in  "  writs 
which  comprehend  no  certainty,  as  assize,  trespass,"  &c.; 
"where  no  certainty  is  oontaiaed"  there,  before  declaration 
filed,  the  first  action  cannot  be  pleaded  in  abatement  of  the 
second ;  Sparrtfa  case,  5  Co.  61,  and  the  reason  is,  '^  because 
it  does  not  appear  to  the  Court  that  it  was  for  the  same 
thing."  Bac.  Abr.  Abatement.  (M.)  But  it  is  said  that  the 
Court  will  assume  that  the  two  actions  were  for  the  recovery 
of  the  same  land,  and  that  the  onus  of  showing  the  contrary 
is  on  the  plaintiffs.  This  is  novel  and  extraordinary  doc- 
trine, and  one  that  certainly  receives  no  countenance  from 
those  universally  received  principles  of  evidence  which  throw 
the  burden  of  proof  upon  him  who  affirms — ^principles  which 
would  seem  to  be  especially  applicable  to  a  defence  which  is 
not  only  "  not  favored  in  the  law,"  but  which  is  even  de- 
nounced as  "odious."  No  authority,  however,  has  been 
adduced  in  support  of  the  position,  and  it  may  well  be 
allowed  to  pass. 

Assuming  now,  for  the  purposes  of  the  argument,  and 
for  those  purposes  only,  that  the  two  actions  were  for  the 
same  land,  still  it  is  contended,  that  the  first  is  no  bar  to 
the  second,  under  the  principles  ruled  in  Henderson  vs. 
KeaneTy  cited  by  the  counsel  for  the  appellant;  and  that, 
for  two  reasons,  first,  because  the  defendant  was  no  trespasser 
upon  the  land  within  the  lines  of  the  Sumter  grant  when  the 
first  action  was  brought,  or  at  any  time  before ;  and  second, 
because  he  was  no  trespasser  when  that  action  was  dropped, 
or  at  any  time  within  two  years  after.  In  this  case  the  de- 
fendant denies  that  he .  has  ever  trespassed,  and  there  is  no 
proof  of  any  trespass  prior  to  1861.  It  seems,  therefore,  fair 
to  infer,  that  there  was  none  prior  to  that  time.  Now,  it 
would  seem  clear  upon  principle,  that,  where  one  brings  tres- 
pass to  try  title,  and  fails  in  his  suit  because  no  trespass  had 
been  committed,  the  judgment,  whether  it  be  upon  verdict, 
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nonsuit,  or  discontinuance,  is  no  bar  to  a  second  action  brought 
after  trespass  committed,  for  the  very  obvious  reason  that  the 
question  of  title  could  not  have  been  determined  in  the  first 
action.  It  seems  equally  clear,  that,  as  the  policy  of  the  Act 
of  1744,  is,  like  that  of  the  statute  of  limitations,  to  quiet  the 
possession,  the  Act  does  not  apply  and  bar  the  second  action 
where  the  defendant  is  not  in  possession,  or  where  he  com- 
mits no  trespass  within  the  two  years,  suj£cient  to  sustain  the 
action.  The  case  of  Henderson  vs.  Kenner,  appears  to  be  based 
upon  both  these  principles. 

But  it  is  said,  that  the  plaintiff,  even  if  they  have  title 
which  can  be  enforced,  must  fiiil  in  this  action,  because  no 
trespass  has  been  committed  by  defendant.  Upon  that 
point,  it  woidd  seem  to  be  enough  to  say,  that  the  question 
is  one  of  fact ;  there  waa  testimony  to  go  to  the  jury,  and 
their  verdict  is  conclusive.  But,  with  deference  to  his 
Honor  who  tried  the  cause,  it  is  submitted  that  the  verdict 
was  entirely  right.  The  defendant  claimed  all  the  land 
included  within  the  Bowman  grant.  His  son  desired  to 
cultivate  a  field  upon  it,  and  the  defendant  pointed  out  a 
place  which  happened  to  be  outside  of  the  Sumter  grant, 
which  he  might  occupy.  The  son  preferred  this  place, 
which  turns  out  to  be  within  the  lines  both  of  the  Bowman 
and  Sumter  grants,  and  not  doubting  that  his  father  would 
sanction  the  act,  entered  there.  He  held  the  place,  not  as  his 
own,  but  as  his  father's.  The  defendant,  a  few  months  after, 
saw  where  his  son  had  entered  and  taken  possession,  and 
made  no  objection ;  and  from  that  time  to  this,  though  he 
continued  to  claim  the  land  as  his  own,  has  never,  except  at 
the  trial,  repudiated  the  act  of  his  son.  This  shows,  not  that 
he  authorized  it,  but  that  he  sanctioned  and  adopted  it,  not 
in  words,  but  by  his  conduct.  The  son  clearly  considered 
himself,  or  at  any  rate  acted  as  his  father's  tenant;  and  if  his 
possession  had  continued  for  ten  years,  to  whose  benefit 
would  it  have  inured  ?    Besides,  in  this  form  of  action,  where 
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the  defendant  sets  np  title  in  himself,  thougli  some  proof  of 
trespass  must  be  given,  it  is  not  required  to  be  very  strong. 
Indeed,  so  immaterial  is  this  matter  considered,  that  where  a 
contest  arises  arises  in  the  Court  of  Equity  as  to  the  title  to 
land,  and  that  Court  orders  an  issue  or  action  at  law  to  deter- 
mine the  right,  as  it  always  does,  it  is  the  universal  practice 
to  require  the  defendant  in  the  issue  or  action  to  admit  ouster ; 
and  a  similar  rule  in  the  Law  Court  might  not  be  unwise. 

The  opinion  of  the  Court  was  delivered  by 

WiTHBBS,  J.  An  action,  in  the  form  of  trespass  to  try 
title,  was  instituted  by  these  plainti£&  against  this  defendant, 
by  a  capias  ad  respondendum,  returnable  to  the  Fall  Term  of 
the  Court  of  Common  Pleas  for  Sumter  District,  in  the  year 
1840,  whereby  the  defendant  was  required  to  answer  where- 
fore, ''  into  a  certain  plantation  or  tract  of  land  of  them  the 
said  plaintiff,  situate  on  the  waters  of  Santee  river,  he  broke 
and  entered."  At  the  Fall  Term  of  the  said  Court,  in  1841, 
this  defendant  entered  up  judgment  against  these  plaintifis, 
because  "  they  do  not  come  and  further  prosecute  their  suit," 
wherefore  it  was  adjudged  that  the  defendant  have  his  costs, 
and  execution  for  the  same,  and  go  without  day,  and  so 
forth. 

The  writ  in  the  present  case  was  returnable  to  the  Fall 
Term  of  1853,  is  between  the  same  parties,  and  is  also  an 
action  of  trespass  to  try  title.  It  calls  upon  the  defendant  to 
answer,  in  the  same  Court  aforesaid  for  Sumter  District, 
wherefore,  "a  certain  plantation  and  close  of  the  plaintiff, 
situate,  lying  and  being  in  the  District  and  State  aforesaid, 
the  defendant  did  break  and  enter,"  and  so  forth. 

The  plaintiff  let  fall  their  first  action  aforesaid,  about 
twelve  years  before  the  second  one  was  instituted. 

The  first  question  raised  is,  whether  the  plaintifb  be  not 
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barred  of  the  present  action,  by  force  of  the  first  section  of 
the  Act  of  17M,  8  Stat.  612. 

That  section  supersedes  as  well  the  common  law  rule,  that 
ejectment  might,  be  maintained  by  successive  actions  ad 
lilntum^  as  the  qualification  of  that  rule  by  the  fourth  para- 
graph of  the  Act  of  1712,  which  made  one  unsuccessfiil 
action  by  a  plaintiff  "  conclusive  and  definitive  on  the  plain- 
tiff's part  forever."    2  Stat.  584. 

The  doctrine  of  estoppel  by  matter  of  record,  is  not  strictly 
applicable  to  this  case.  The  first  action  brought  by  these 
plaintiflS  never  reached  an  issue^  there  was  no  confession,  no 
rerdict,  the  action  was  let  fall  upon  writ ;  and  waiving  the 
inquiry  whether  that  can  be  called  a  record,  the  judgment 
entered  up  was  merely  that  defendant  have  his  costs  and  go 
without  day.  But  it  is  not  intended  to  deny  that  what  a 
party  had  an  opportunity  to  litigate  before  a  Court  of  compe- 
tent jurisdiction,  and  did  not,  is  effectually  concluded  against 
him,  qtioad  hoc.  The  question  here  must  be  resolved  by  the 
rule  prescribed  in  the  Act  of  1744 ;  for  there  was  an  action 
by  these  plaintiff  against  this  defendant,  brought  by  way  of 
claim  to  land,  aivd  in  the  form  substituted  in  lieu  of  eject- 
ment, and  it  was  let  fell  more  than  two  years  before  the  pre- 
sent one  was  instituted.  If  the  land  was  the  same  now 
claimed,  the  plaintiffs  are  "  debarred  and  forever  excluded  of 
and  from  any  further  action  or  suit  for  the  recovery  of  the 
said  land." 

The  question,  therefore,  is  reduced  to  this:  is  it  the  same 
land  claimed  in  both  actions  ?  For  it  is  too  clear  to  admit  of 
discussion,  that  the  subject  matter  must  be  the  same  if  the 
statute  is  to  work  a  bar  to  the  second  action. 

We  have  no  evidence  of  identity  except  what  has  already 
been  set  forth,  to  wit.,  the  claim  was  and  is  for  land  situate  in 
Sumter  District;  in  the  first  case  described  merely  to  be  "on 
the  waters  of  Santee  river,"  and  in  the  other  as  "situate,  lying 
and  being  in  the  District  and  State  aforesaid."    How  much 
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more  of  specific  description  maj  have  appeared  in  the  decla* 
ration  in  the  present  case,  we  are  not  informed,  but  however 
minute  the  description  may  have  been,  it  could  scarcely,  in  and 
of  itself,  have  excluded  the  conclusion,  that  the  first  action 
may  have  been  for  a  different  parcel  of  land  "situate  on  the 
waters  of  Santee  river." 

The  doctrine  as  to  estoppel  by  the  common  law,  and  in 
pleading  may  afford  a  good  rule  for  this  point,  though  the 
bar  here  seems  not  to  have  been  pleaded.  There  must  be,  in 
estoppels,  a  certainty  "  to  a  certain  intent  in  every  particular,*' 
Coke  Lit.  SOS,  a. ;  "  every  estoppel,  because  it  concludeth  a 
man  to  allege  the  truth,  must  be  certain  to  every  intent, 
and  not  to  be  taken  by  argument  or  inference."  lb.  S62,  b. 
"It  ought  to  be  a  precise  affbrmation  of  that  which  maketh 
the  es^ppeL"  lb.  One  general  form  of  expression  when  it 
may  be  said  that  an  estoppel  is  not  established,  however  that 
species  of  defence  may  be  adduced,  is,  where  the  allegation  in 
the  record  is  uncertain.  Surely,  if  we  treat  the  first  writ  by 
these  plaintiff  as  the  record,  or  as  tantamount  to  such,  for 
the  purposes  of  this  question,  we  may  safely  say  the  allega- 
tion is  glaringly  uncertain  as  to  any  precise  parcel  of  land 
claimed  to  have  been  invaded,  and  totally  devoid  of  any 
matter  by  which  it  can  be  identified,  as  the  parcel  of  land 
now  in  question. 

It  is  contended,  however,  that  the  presumption  should  be 
in  favor  of  the  identity  of  the  cause  of  action  in  both  cases, 
and  the  burthen  to  show  the  contrary  upon  the  plaintiffs. 
No  authority  is  cited  for  this,  and  the  force  of  the  argument 
seems  to  be  opposed  to  it.  Beliance  ia  placed  upon  a  former 
writ  as  a  bar  or  a  sort  of  estoppel,  such  as  arises  out  of  the 
Act  of  1744.  Suppose  it  to  be  regarded  a  record,  and  pleaded 
instead  of  being  offered  in  evidence.  The  record  would  be 
judged  by  itself,  no  averment  would  be  allowed  against  it, 
none  to  vary  its  import,  if  precise  and  certain.  In  such  an 
attitude  of  the  contest,  the  defendant  would  fail  to  maintain 
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the  identity  of  the  cause  of  action  on  the  two  occasions.  K 
the  same  matter  be  offered  in  evidence,  and  it  foils  for  the 
purpose,  proprio  vigore,  it  must  be  incumbent  on  him  who 
pleads,  or  adduces  as  evidence  on  another  issue,  the  same  in- 
strument, on  him  who  affirms,  to  attach  to  the  instrument 
held  up  as  a  bar  or  estoppel,  that  precision  which  is  demanded 
and  is  indispensable  to  give  it  that  effect.  If  that  might  be 
done  under  the  lead  of  Henderson  vs.  Kenner,  1  Rich.  474,  it 
is  enough  to  say  that  it  was  neither  done  nor  proposed  to  be 
done;  for  we  do  not  learn  from  the  report  that  any  parol  evi- 
dence was  offered  to  give  point  and  precision  to  the  cause  of 
action  contained  in  the  writ  of  1840.  The  generality  of  com- 
plaint in  a  writ  and  of  allegation  in  the  declaration,  usual  in 
our  actions  of  trespass  to  try  title,  may  work  the  very  diffi- 
culty which  the  defendant  encounters  in  this  case,  if  he  be 
indeed  disabled  thereby  to  show  what  is  true,  but  that  is 
nothing  to  the  purpose  of  the  present  question. 

The  second  ground  of  appeal  complains  of  the  verdict, 
because  there  was  no  evidence  of  trespass  by  Moses  M.  Ben- 
bow,  whatever  may  be  true  as  to  his  son  Pinckney.  It  was 
in  evidence  that  Pinckney  claimed  nothing  for  himself,  that 
he  went  upon  land  claimed  by  his  father,  the  defendant,  that 
the  father  knew  the  occupation  by  him  of  the  locics  in  qtto, 
and  did  not  blame  or  forbid  it,  that  he  referred  in  general  to 
this  action,  as  interposing  embarrassment  to  a  sale  of  the 
lands  to  which  he  referred  in  the  conversation  with  Hanks, 
and  if  the  action  embraced  other  parcels  as  well  as  the  loctis 
in  quo^  it  was  for  the  jury  to  say  whether  he  meant  to  include 
also  the  latter,  as  being  in  contest  between  him  and  the  plain- 
tiffi.  All  this  evidence  was  fit  for  the  jury  and  for  the  jury 
only,  and  they  have  affirmed  that  it  proved  the  defendant  to  be 
a  trespasser.  We  cannot  affirm  that  he  was  not,  nor  that  there 
was  no  evidence  he  was ;  and  the  fact  that  if  the  continued 
adverse  possession  of  Pinckney  had  ripened  into  a  divestiture 
of  the  plaintiff'  title,  it  would  have  inured  to  the  advantage 
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of  the  defendant,  on  the  law  of  landlord  and  tenant,  disin> 
clines*  to  refrain  from  setting  aside  the  verdict,  although  we 
see  that  the  testimony  to  establish  a  trespass  by  the  party 
sued  was  meagre. 

What  is  just  uttered  may  apply  also  to  the  third  ground, 
if  indeed  that  has  not  been  settled  by  the  former  judgment  in 
this  case ;  vide.  9  Bich.  15.  Qui  facitper  alium  factt  per  *e, 
teaches  that  if  one  authorizes  a  tortious  act,  as  by  illegally 
putting  a  tenant  in  possession  of  land,  or  instigating  him  to 
any  other  trespass,  or  confederates  in  the  perpetration  of  it, 
he  is  responsible ;  and  so  he  may  be  a  trespasser  by  relation, 
that  is  by  sanctioning  a  trespass  committed  for  his  benefit. 
It  cannot  be  that  a  plaintiff  would  be  obliged  to  sue  alone  the 
representative  of  another  in  unlawful  possession  of  land 
to  the  exoneration  of  the  principal,  else  it  may  happen  that 
he  would  be  confined  to  the  pursuit  of  an  irresponsible  ad- 
versary, and  visited  with  a  barren  judgment,  while  he  who 
instigates  and  reaps  the  fruits,  may  rest  secure.  Among 
trespassers  the  plaintiff  may  elect  whom  he  will  sue,  and  he 
has  done  only  this  in  the  present  instance. 

The  Act  of  1744,  does  indeed  look  to  the  quieting  of  pos- 
session of  land ;  but  the  possession  of  a  tenant  is  that  of  his 
landlord,  and  the  jury  have  found  such  to  be  the  fact  in  this 
instance. 

The  motion  is  dismissed. 

OTfEALL,  Wabblaw,  Whitnbb,  Glover  and  Mtjnro,  JJ., 
concurred. 

Motion  dismissed. 

*  Inclines  as.    Qn  ? 
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Asa  Godbold,  Administbator  of  Hinds,  vs.  Alfred  B. 

Gordon, 

Same  Plaintiff  vs.  Samuel  A.  Campbell. 

Prdctioe — Soire  Facias. 

Where  plaintiff  dies  after  iDterlocatoiy  jadgment  foanded  on  defendant's 
default  to  appear,  and  plaintiff's  administrator  issaes  sci,  fa.  on  each 
interlocutory  judgment,  defendant  is  not  entitled  to  an  imparlance 
merely  on  entering  an  appearance  to  such  8C%.  fa.,  but  will  be  allowed 
it  only  on  sufficient  cause  shown. 

It  is  not  sufficient  cause  in  such  case  to  show  that  defendant  denies 
plaintiff's  representative  character ;  such  denial  being  founded  on  the 
objection  that  the  ordinary,  in  the  suit  for  letters,  had  not  cited  all  in 
interest. 

BEFORE  WITHERS,  J.,  AT  MARION,  FALL  ffeRM,  1857. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"Hinds  obtained  judgment  by  default  (interlocutory) 
against  defendants :  scire  facias  is  issued  against  defendants, 
to  show  cause  why  plaintiff,  as  administrator,  shall  not  have 
an  assessment  of  his  damages.  The  rule  is  returnable  to  this 
term,  and  defendants  entered  an  appearance,  and  claim  that 
this  appearance  puts  the  party  to  plead.  One  party  shows 
for  cause,  that  he  ''  does  not  admit"  that  plaintiff  is  adminis- 
trator. Plaintiff  offers  to  produce  the  letters  of  administration 
by  the  ordinary.  Cause  was  shown  by  one  of  these  parties, 
that  he  wished  to  show  that  the  plaintiff  was  not  administra- 
tor, because  the  ordinary  did  not  advertise  according  to  law* 
I  held  that  I  could  not  look  behind  his  official  act,  appoint- 
ing the  plaintiff  administrator.    Seld^  that  no  sufficient  cause 
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being  shown,  the  plaintiflF  is  entitled  to  revive  his  judgment, 
and  to  have  his  damages  assessed — and  it  is  so  ordered." 

The  defendant,  Gordon,  appealed  on  the  ground : 

That  defendant  having,  at  the  return  term  of  the  writ  of 
scire  facias,  entered  an  appearance  thereto,  the  plaintiff  was 
not  entitled  to  the  order,  "  to  revive  his  judgment  and  to 
have  his  damages  assessed,"  but  should  have  been  required 
to  file  his  declaration,  that  defendant  might  show  his  cause 
by  plea,  and  trial  be  had. 

The  defendant,  Campbell,  appealed  on  the  same  ground, 
and  also  on  the  further  ground, 

That  the  defendant,  at  the  return  term,  showed  cause  by 
affidavit,  and  plaintiflF  should  have  been  thereby  put  to  his 
declaration  in  scire  facias. 

Inglis,  for  appellants,  cited  Lanier  vs.  Smyth,  2  Bail.  859  ; 
7  Stat.  198;  Tidd,  1117,  1127;  Gibbs  vs.  Waintvright,  1 
Bay,  476. 

Evans,  contra,  cited  8  Bao.  Abr.  598,  Sci,  Fa. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J. — ^The  scire  facias,  in  each  of  these  cases,  hav- 
ing been  issued  after  interlocutory  judgment  obtained  by  the 
plaintiflF's  intestate  against  each  of  these  defendants,  and  each 
of  them  having  failed  to  appear  to  the  original  writ,  the  ques- 
tion is,  whether  entering  appearance  to  the  scire  facias,  worked 
an  imparlance  ipso  facto,  and  put  the  plaintiff  to  declare. 
Though  matter  was  submitted  as  to  one  of  the  two  cases,  it 
did  not  amount  to  cause  shown,  for  it  was  said  merely,  that 
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the  party  defendant  did  not  admit  that  the  plaintiff  was 
administrator ;  and  when  interpreted,  by  statements  at  bar, 
the  matter  meant  to  be  contested  was,  that  the  ordinary  had 
not  made  due  citation  of  all  in  interest,  in  the  suit  to  obtain 
letters.  It  is  clear  that,  the  letters  being  produced,  such 
matter  could  not  be  heard  in  any  pleading  that  could  arise 
between  these  parties,  brought  forth  by  future  litigation  in 
these  causes.  It  would  have  been  very  different  if  an  appeal, 
taken  according  to  law  from  the  Ordinary's  judgment,  had 
been  pending. 

No  case  has  been  discovered  in  the  English  books,  or  in 
our  own,  where  the  defendant  resists  a  scire  facias  on  a  judg- 
ment interlocutory,  founded  on  his  default  to  appear  to  the 
action. 

In  Gibbs  vs.  Wainioright,  1  Bay,  476,  the  opinion  reported 
discloses  a  case  of  scire  facias  on  final  judgment;  Lanier  vs. 
Smith,  2  Bail.  857,  (5  MSS.  253,)  presents  a  very  brief  report, 
but  it  was  probably  a  scire  facias  to  revive  a  final  judgment, 
between  the  original  parties,  in  which  the  defendant  in  the 
scire  facias  entered  no  appearance. 

In  the  former  case,  it  is  distinctly  ruled,  that  a  defendant, 
brought  in  by  scire  facias  is  not  entitled,  as  of  right,  either  at 
common  law  or  by  any  rule  of  Court,  to  an  imparlance,  by 
reason  of  entering  an  appearance,  notwithstanding  the  prac- 
tice to  that  effect  was  urged  upon  the  Court.  It  was  ruled, 
that  on  sufficient  cause  shown,  the  Court  "  will,  if  necessary, 
allow  an  imparlance,  but  never  will,  as  a  matter  of  course,  in 
every  case."  In  the  latter  case,  the  precise  point  was,  whether 
judgment  of  revivor  upon  motion  and  order,  the  cause  not 
appearing  on  the  docket,  and  no  entry  made  in  the  minutes, 
would  be  set  aside,  the  defendant  having  entered  no  appear- 
ance to  the  scire  facias.  Judgment  so  pronounced  was  ruled 
to  be  valid,  in  such  circumstances ;  and  only  a  very  general 
proposition,  as  to  practice  in  general  on  scire  facias^  is  an- 
nounced by  the  Court,  derived  from  Tidd. 
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Parsuing  the  stat.  8  &  9  Wm.  8,  ch.  11,  sec.  6,  which  was 
passed  to  prevent  frivolous  and  vexations  suits,  our  legis- 
lation provides  as  follows :  *'  If  any  plaintiff  happen  to  die 
after  interlocutory  and  before  final  judgment,  the  action  shall 
not  abate  by  reason  thereof,  if  such  action  might  be  originally 
prosecuted  by  the  executors  or  administrators  of  such  plain- 
tif^" — "and  his  executors  or  administrators  shall  and  may 
have  a  scire  facicu  against  the  defendant,  to  show  cause  why 
damages  in  such  action  should  not  be  assessed  and  recovered, 
and  if  such  defendant  shall  appear,  at  the  return  of  such  torUj 
and  ndt  show,  or  allege^  any  matter  sufficient  to  arrest  final 
judgment,"— or  shall  make  default,  &c.,  "thereupon  a  writ  of 
inquiry  of  damages  shall  be  awarded,  which  being  executed, 
judgment  final  shall  be  given  for  the  plaintiff^"  &c.,  7 
Stat.  193. 

This  language  scarcely  leaves  ground  to  doubt,  that,  in  all 
the  cases  contemplated,  some  cause  to  arrest  final  judgment 
must  be  ^^ alleged^  at  least,  and  that  this  must  be  done  "at  the 
return  of  the  writ."  To  no  case  could  the  obvious  import  of 
the  Act  be  applied  more  properly  than  to  the  present,  where 
the  defendants  were  in  condition,  if  the  plaintiff  had  lived,  to 
make  no  defence,  (having  entered  no  appearance  to  the  action,) 
except  such  as  can  be  made  for  reduction  of  damages  on  a 
writ  of  inquiry — and  where  no  imparlance,  or  postponement 
of  the  plaintiff  could  have  been  awarded.  Ought  his  death 
to  work  such  advantage  to  persons  who,  by  default,  admit 
the  cause  of  action,  and  such  injury  to  the  estate  of  a  deceased 
litigant?  There  can  be  but  one  answer,  and  that  in  the 
n^ative — and  this  answer  is  supported  by  a  case  of  our  own, 
long  since  decided  and  unreversed,  as  well  as  by  the  plain 
sense  of  the  statute  on  the  subject. 

It  is  well  settled  that  no  matter  can  be  pleaded  to  a  scire 
facias  which  might  have  been  set  up  as  a  defence  to  the  ori- 
ginal action,  otherwise  there  would  be  no  end  of  the  proceed- 
ings ;  and  after  an  interlocutory  judgment  against  the  defend- 
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ant,  his  execntor  can  plead  only  a  release,  or  other  matter  in 
bar  arising  puis  darrien  continuance.  Surely  where  the  de- 
fendant himself  survives,  and  is  not  in  condition  to  file  any 
plea  at  all,  provided  the  plaintiflF  had  lived,  he  ought  to  show, 
or  "  allege,"  when  the  process  is  issued  merely  to  connect  the 
plaintiff's  representative  with  the  record,  something  which 
has  arisen  puis  darrien  continuance^  sufficient  to  "  arrest  the 
final  judgment,^'  or  at  the  least  to  affect  the  amount  of  damages 
to  be  assessed  and  awarded.  Without  some  strong  reason  or 
clear  authority  we  ought  not  to  visit  the  plaintiff  here  with 
what,  for  aught  that  appears,  would  be  a  merely  vexatious 
delay,  and  that  too  without  advancing  at  all  any  defence  that 
the  defendants  could  make  at  a  subsequent  term.  Against 
this  result  a  plaintiff's  representative  ought  to  be  protected 
for  the  same  reason  that  requires  scire  facias  to  be  twice 
issued  against  a  defendant's  representative,  who  is  brought  in 
pendente  lite,  before  he  can  be  made  chargeable  to  the  action. 
Neither  party  to  the  cause  ought  to  be  placed  in  a  better  or 
worse  situation  by  reason  of  the  death  of  one  or  the  other, 
after  interlocutory  judgment  upon  a  cause  of  action  that  sur- 
vives, on  a  case  undefended  especially. 

Theoretical  law  is  not  violated  by  this  decision.  Granting 
that  that  may  become  an  action  where  a  plea  is  required  or 
may  be  filed,  yet  a  scire  facias  issued  under  circumstances 
such  as  exist  here,  is  not  in  any  proper  sense,  an  action  begun, 
though  the  process  be  returnable  at  a  general  return  day,  and 
require  the  party  to  appear.  This  is  nothing  but  the  con- 
tinuation of  an  action  pending,  intended  merely  to  substitute 
a  privy  in  law  in  lieu  of  a  deceased  plaintiff,  and  is  properly 
called  a  writ  of  execution.  In  one  case,  of  the  general  class 
to  which  this  belongs,  the  writ  and  declaration  were  called 
synonymous,  and  when  a  demurrer  was  filed  to  the  declara- 
turn  and  the  reply  was  that  the  writ  was  good  and  sufficient 
for  execution,  it  was  ruled  sufficient,  and  that  the  declaration 
served  only  to  conduct  the  writ  upon  the  roll,  Blake  vs.  Dode- 
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mead  and  %mfe^  2  Stra.  775.  In  another  a  scire  facias  dis- 
closing the  £Ebcts  upon, which  it  was  founded  and  requiring 
an  answer  from  the  defendant,  was  said  to  be  in  the  nature 
of  a  declaration:  2  Tidd,  1140  (8th  ed.)  Vaughan  vs.  Floyd, 
1  Sid.  406.  Our  summary  process  is  so  regarded.  In  the 
present  case  it  is  difficult  to  conceive  what  a  declaration  could 
disclose  which  the  writ  does  not,  or  what  proper  or  useful 
end  it  would  serve,  when  no  ground  of  defence  is  disclosed.  . 
There  are  many  cases  in  which  original  actions  are  begun 
by  this  species  of  process — vide  Tidd.  Prac.  1189,  (8th  ed.) 
Proceedings  to  repeal  letters  patent,  or  revoke  franchises  are 
examples.  In  many  others,  proceedings  in  this  form  are  in 
nature  of  original  actions.  In  such  cases  the  usual  impar> 
lance  and  proceedings  to  issue  by  accustomed  pleadings  may 
be  very  proper.  But  in  cases  such  as  are  now  before  us,  the 
mere  entering  of  appearance,  or  showing  insuflScient  cause, 
cannot  work  such  consequences.  The  English  Books  con- 
sider a  proceeding  to  revive  an  absolute  or  final  judgment  in 
the  nature  of  an  original  action,  because  the  plaintiff's  attor- 
ney must  have  a  new  warrant  and  retainer  to  authorize  him 
to  sue  out  a  scire  faciasj  which  is  not  so  of  a  mere  vnrit  of 
execution — and  a  new  right  accrues  to  the  plaintiff,  on 
revivor,  as  to  the  presumption  of  payment  from  lapse  of  time, 
which  would  be  reckoned  from  the  entry  of  the  judgment  of 
revivor.  But  the  first  reason  does  not  apply  here  at  all,  and 
neither  would  apply  here,  or  in  England,  in  such  cases  as 
these  are. 

The  motions  are  dismissed. 

CNkall,  Wabdlaw,  Whitneb,  Glovbr  and  Munbo,  JJ., 
concurred. 

Motions  dismissed. 
Vol.  XL— 4 
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Thomas  Gebb  t;^.  Jebshiah  Bbown,  et  al.  (JoMinssiomsBS 

OP  Roads. 

Special   Contract — Pleadings. 

Plaintiff  having  failed  to  show  performance  of  a  special  contract  to  bnild 
a  bridge  for  defendants  according  to  the  specifications  agreed  on  : — 
Edd,  that  he  could  not  recover  on  the  common  counts  for  work,  labor 
and  materials — ^the  defendant  never  having  waived  the  special  contract 
and  having  refused  to  accept  the  bridge. 

BEFORE  MUNRO,  J.,  AT  ANDERSON,  FALL  TERM,  1867. 

Thi3  was  an  action  of  assumpsit  for  building  a  bridge  for 
the  defendants.  The  declaration  contained  several  counts, 
one  on  a  special  contract,  one  on  an  award,  and  the  common 
counts  for  work,  labor  and  materials. 

In  July,  1856,  the  plaintiff  contracted  "  to  build  or  cause 
to  be  built"  for  the  defendants,  '*  a  good  and  substantial  bridge 
across  Rocky  River,  at  Trimmier's  Mills,  according  to  speci- 
fications herewith  annexed,  and  have  the  same  completed  on 
or  before  the  first  day  of  October  next ;"  for  which  the 
defendants  were  to  pay  him  the  sum  of  one  hundred  and 
seventy-nine  dollars.  The  bridge  was  built  by  the  plaintiff 
but  the  proof  wa?  that  it  was^  defective  in  several  particulars 
— some  of  the  specifications  had  not  been  complied  with,  and 
it  was  not  finished  until  about  Christmas,  1856.  The  Com- 
missioners refused  to  accept  it,  and  had  another  bridge  built 
some  three  hundred  yaMs  ofL 

The  jury  found  for  the  plaintiff  ninety-four  dollars.  The 
defendants  appealed. 

WiVcea,  Heed,  for  appellants. 
Edrnson,  contra. 
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The  opinion  of  the  Court  was  delivered  by 

CNeall,  J.  The  plaintiff,  as  appears  by  the  proof,  failed 
to  comply  with  the  special  contract,  and  of  course  he  can- 
not recover  upon  that  The  rule  is  stated  in  Bye  vs. 
SiuhbSj  1  Hill,  884,  that  ''  when  a  special  contract  is  still 
open  the  plaintiff  cannot  proceed  upon  the  general  couDts> 
but  must  declare  upon  the  special  contract."  This  being  so, 
and  the  plaintiff  having  failed  to  show  a  performance,  he 
cannot  recover  unless  the  special  contract  be  in  some  way 
waived.  It  is  supposed  that  was  done  by  the  alleged  refer- 
ence to  arbitration.  One  of  the  Commissioners,  Brown,  did 
agree  to  refer  the  matter  to  Eice  &  Doyle,  provided  the  other 
Commissioners  would  agree  to  it.  On  the  way  of  Eice  & 
Doyle  to  the  bridge,  Eeid  another  of  the  Coinmissioners  told 
them  that  he  objected  to  any  arbitration, — he  stood  he  said 
upon  the  contract.    This  was  an  end  of  the  arbitration. 

The  bridge  it  seems  to  me  is  a  very  unsafe  structure,  and 
the  Commissioners  certainly  did  right  in  refiising  to  accept 
it,  and  in  building  another.  StiU  it  may  be  that  they  would 
act  wisely  to  pay  the  plaintiff  the  small  sum  found  for  him 
and  thas  end  the  litigation.  For  I  understand  from  the 
argument  here,  that  the  timbers  may  be  worth  that  much, 
and  can  be  by  the  Commissioners  usefully  applied  in  other 
places.  But  that  is  a  matter  entirely  within  their  discretion. 
For  the  plaintiff  upon  the  facts  before  us  has  no  legal  claim 
upon  the  defendants. 

The  motion  for  a  new  trial  is  granted. 

Wabbl  AW,  Withers,  Whitneb,  Gloveb,  and  Muxro,  JJ.,. 
concurred. 

Motion  dismissed. 


^ 
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Thomas  H.  Hbkdebson  t;^.  The  Plantbbs'  Bxsk  of 

FAIRriKLD. 

Msto&0,  Mcmey  paid  hy. 

H.,  the  drawer  of  an  accepted  bill  of  exchange,  payable  at  New  Orleans, 
at  thirty  days,  negotiated  it  to  the  bank.  The  bill  having  been  pro- 
tested for  non«payment,  H.  paid  the  amount  to  the  bank,  but  at  that 
time  the  bill  had  been  paid  by  the  acceptor,  (who  had  accepted  for  the 
accommodation  of  H.,)  to  the  agent  of  the  bank.  This  was  then  un- 
known, either  to  H.,  or  the  bank: — EddL,  that  H.  was  entitled  to 
recover  from  the  bank  the  amount  paid  by  him,  as  so  much  money 
paid  by  mistake— although  the  bank  claimed  the  right  to  apply  it  to 
the  account  of  the  acceptor. 

BEFORE  O'NEALL,  J.,  AT  FAIRFIELD,  FALL  TERM,  1857 

Assumpsit  for  money  paid  by  mistake. 

The  plaintiff  on  the  20th  March,  1855,  negotiated  to  the 
defendant  at  Winnsboro',  a  bill*  of  exchange,  drawn  on,  and 
accepted  by  John  M.  E.  Sharp,  for  one  thousand  and 
twelve  dollars  and  fifty  cents,  payable  thirty  days  after 
date  in  New  Orleans,  and  received  the  nett  proceeds  of 
the  bill. 

This  bill  of  exchange,  which  had  been  accepted  for  the 
accommodation  of  the  plaintiff  not  being  paid  on  presenta- 
tion in  New  Orleans,  was  duly  protested  for  non-payment, 
and  notices  thereof  were  forwarded  by  mail  to  the  defendant 
and  plaintiflE  The  protest  bore  date  21st  April,  1855. 
Afterwards,  to  wit,  on  the .  7th  May,  1855,  the  plaintiff 
at  the  request  of  the  defendant,  paid  into  the  bank  of 
defendant  one  thousand  dollars,  on  account  of  said  bill 
of  exchange,  and  took  a  receipt  for  the  amount,  the  bill 
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at  that  time  being  supposed,  by  defendant,  to  be  in  the 
hands  of  their  agent  in  Mobile,  Alabama.  But  the  biU 
had  been  paid  o£^  and  taken  up  bj  John  M.  E.  Sharp,  in 
New  Orleans,  on  the  26th  of  April,  1856.  This  fact  of 
payment  was  unknown  to  the  plaintiff  or  the  defendant, 
or  its  bank  ofiKcers  in  Winnsboro',  at  the  time  the  payment 
of  one  thousand  dollars  was  made  by  the  plaintiff  to 
defendant,  on  7th  May,  1855. 

The  defendant  had  placed  the  amount  paid  by  the  plaintiff, 
(one  thousand  dollars,)  to  the  credit  of  John  M.  E.  Sharp, 
who  was  a  customer,  and  had  considerable  dealings  with 
the  defendant's  bank  at  Winnsboro'. 

The  plaintiff  having  possession  of  the  bill  of  exchange, 
on  the  17th  January,  1856,  endorsed  an  order  on  the  receipt 
given  to  him  by  the  defendant,  directing  the  defendant  to 
pay  the  amount  (one  thousand  dollars)  to  P.  M.  Huson, 
which,  on  presentation  and  demand  at  the  bank,  was  refused. 
John  M.  E.  Sharp  died  intestate,  in  October,  1855,  at 
Montgomery,  Alabama,  and  John  H.  Pearson  had  taken  out 
letters  of  administration  on  his  estate,  from  the  ordinary's 
office  in  Columbia,  of  this  State. 

"I  thought,"  said  his  Honor,  in  his  report,  "the  plaintiff 
was  entitled  to  recover.  The  only  point  made  by  the 
defendant  was,  that  the  bank  had  applied  the  payment, 
by  Sharp,  of  the  protested  bill,  to  his  credit,  and  had 
furnished  him  with  an  account  to  that  effect  before  his 
death,  and  before  the  protested  bill  was  returned  to  Hen- 
derson. 

"  But  of  this  there  was  no  distinct  proof.  The  circumstances 
relied  upon  were  left  to  the  jury.  They  found  for  the 
plaintiff:" 

The  defendant  appealed  and  now  moved  this  Court  for  a 
new  trial: 
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Because  the  refusal  by  Sharp  to  pay  the  bill  at  maturity, 
and  notice  thereof  to  Henderson,  imposed  upon  Henderson 
the  legal  obligation  to-  pay  it  as  drawer,  and  payment  by 
Sharp,  after  protest,  and  without  notice  to  Henderson  of  such 
payment,  was  irregular,  contrary  to  the  usual  and  due  course 
of  business,  and  therefore  at  his  own  risk,  and  gave  him  no 
right  of  action  against  Henderson;  his  only  remedy  was 
against  the  bank. 

BoyUtorij  McCants,  for  appellant. 

Bauskeit,  contra. 


Curia,  per  O'Neall,  J.  In  this  case  the  Court  is  satisfied 
with  the  verdict. 

It  is  plain,  that  Henderson  paid  the  money  on  a  mistake 
in  fact,  induced  by  the  defendant.  For  the  bank,  as  appears 
by  the  receipt,  told  him  that  his  draft  was  protested,  and 
was  in  the  hands  of  the  bank's  agent  at  Mobile,  on  the  7th 
May,  1855. 

It  was  true,  the- draft  had  been  protested  for  non-payment 
by  the  acceptor,  but  had  been  subsequently,  to  *wit,  on  the 
26th  of  April,  1855,  paid  and  taken  up  by  him.  So  that 
when  the  bank  required  payment  by  Henderson,  it  and  he 
were  alike  mistaken,  as  the  draft  had  been  previously  paid, 
and  was  not  in  the  hands  of  the  bank's  agent  at  Mobile.  It 
seems  to  me  that  this  makes  it  plain,  that  Henderson  was 
entitled  to  recover  the  money  as  paid  by  mistake. 

That  the  draft  was  accepted  by  Sharp  for  the  accommodation 
of  Henderson,  can  make  no  difference.  For  on  Sharp's 
payment,  Henderson's  liability  to  the  bank  of  Fairfield,  was 
ended.  When  he  demanded  the  money  from  the  bank,  he 
presented  the  draft,  and  of  course  the  bank  could  not  pretend 
that  they  had  any  right  to  hold  Henderson's  money,  when  it 
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was  paid  by  the  acceptor,  and  the  drawer  had  the  possessioa 
of  the  bilL 

Nor  can  it  stand  upon  the  position,  that  it  had  the  right 
to  apply  Henderson's  money  to  Sharp's  acceptance:  but  it 
had  been  previously  paid.  Nothing  remained  but'  that  the 
money  should  be  reftinded. 

The  motion  is  dismissed. 

Wakdlaw,  Withkbs,  Whitneb,  Glover  and  Mukbo,  JJ., 
concurred. 

Motion  dismissed. 
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Harrison  v$.  Bodaon. 


A.  W.  Harbison  vs.  A.  M.  Dodsok,  and  others. 
Sum.  Pro. — Projctice — Answer — Evidence. 

Where,  in  the  process  jurisdictioD,  the  plaintiff  uses  the  defendant's 
answer  to  interrogatories,  he  must  rely  upon  that  alone,  and  cannot 
resort  to  other  eyidence. 

The  ralo  also  is,  that  if  the  defendant's  answer  charges  him  with  a 
liability,  he  cannot  discharge  himself  by  his  answer ;  but  where  many 
particulars  enter  into  the  answer  to  show  the  liability,  the  role  does 
not  apply;  and  the  whole  most  be  taken,  although  facts  are  stated, 
showing  the  defendant's  non-liability. 

BEFORE  MUNRO,  J.,  AT  ABBEVILLE,  FALL  TERM,  1857. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as 
follows : 

"This  was  an  action  upon  an  account  for  soap,  inks, 
perfumery,  &o.,  sold  by  the  plaintiff,  a  merchant  in  Philadel- 
phia, to  the  defendants,  residents  and  merchants  in  Abbeville 
District. 

"  The  plaintiff  served  the  defendants  with  interrogatories 
to  be  answered  on  oath.  One  of  the  defendants  only,  A.  M. 
Dodson,  answered.  In  his  answers,  he  stated,  that  the 
defendants  were  partners  in  trade,  and  the  business  of  the 
firm  was  managed  by  himself.  That  in  January,  1857, 
an  agent  of  A.  W.  Harrison  called  at  the  store  and  urged 
him  to  order  a  bill  of  goods,  and  if  the  good^  ordered  did 
not  suit  when  they  came,  he  could  return  them.  That 
he  did  order  the  bill  of  goods  with  which  he  was  charged. 

"The  goods  were  received  but  did  not  suit  him,  and 
after  taking  from  the  box  as  many  as  amounted  to  ten 
dollars  and  forty-eight  cents,  he  sent  the  remainder  back. 
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"The  plainti£r  objected  to  parts  of  the  anBwers,  because 
thej  were  not  responsive  to  the  interrogatories.  The  plaintiff 
then  offered  to  prove  the  original  orders  of  A.  M.  Dodson 
&  Co.,  to  A.  W.  Harrison  of  Philadelphia.  The  defendants 
objected  to  other  proof  than  the  answers  to  the  interrogatories. 
I  overruled  the  objection,  and  the  original  orders  were 
proved.  The  orders  were  dated  20th  December,  1856,  and 
signed  by  A.  M.  Dodson  &  Co.  Above  the  signatures 
were  printed  terms  as  follows:  "Net  cash,  allowing  iLstial 
time  for  arrival  of  goods;  the  draft  for  the  amount  is 
drawn  on  the  day  of  shipment.  Boxes  and  drayage  free 
of  cost.  Freight  by  packet  lines  running  direct  horn. 
Philadelphia  to  prominent  ports  on  the  Atlantic  and  Gulf 
of  Mexico,  I  deduct  firom  the  invoice,  and  I  insure  to  all 
such  ports  at  my  own  cost.  All  subsequent  freight  and 
insurance  by  water  or  land,  is  at  the  cost  of  the  purchaser. 
No  package  is  permitted  to  leave  the  factory  but  in  perfect 
order  to  transport  safely  to  any  part  of  the  coimtry.  The 
goods  become  the  property  of  the  pwrchaser  when  they  leave  the 
manufactory^  therefore,  for  all  loss  or  damage  by  breakage 
or  otherwise,  not  covered  by  insurance,  and  for  all  delays 
in  transportation,  he  must  look  to  the  transporters  of  the 
goods,  who  ahne  are  legally  responsible  to  the  ovmer  for 
prompt  and  safe  delivery."  Below  was  the  order  given 
by  A.  M.  Dodson  &  Co.,  in  words  as  follows :  "  You  will 
forward  the  above  by  steamer,  to  care  railroad  agent  in 
Charleston,  thence  by  railroad  to  Donaldsvillie,  and  draw 
for  the  amount  of  the  bill  at  days  from  shipment  of  the 

goods,  payable  through.    We  will  remit  draft." 

"The  defendants  then  offered  witness,  Wyatt  Norwood, 
who  stated  that  he  was  present  at  a  conversation  between 
an  agent  (as  he  was  informed)  of  A.  W.  Harrison  and  A. 
M.  Dodson,  at  the  store  of  the  latter,  some  time  in  January, 
1857.  That  agent  requested  Dodson  to  order  -a  bill  of 
goods,  and  said  to  Jiim,  if  the  goods  ordered  did  not  suit, 
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he  could  return  them.  The  agent  had  with  him  papers 
with  printed  lists  of  articles,  similar  to  the  orders  offered 
by  the  plaintiff.  That  the  articles  desired  were  marked, 
and  the  order  signed  by  A.  M.  Dodson — the  articles  marked 
were  the  same  as  those  in  the  account  sued  on.  I  held  the 
testimony  of  witness  Norwood  to  be  incompetent,  because  of 
its  tendency  to  contradict  the  written  or  printed  agreement. 
The  answers  tp  the  interrogatories,  so  far  as  they  were 
responsive,  were  received,  and  proved  the  ordering  and 
receipt  of  the  goods  charged.  There  was  no  proof  of  the 
return  of  the  goods,  and  the  original  orders  having  been 
proved  by  other  testimony,  I  decreed  for  the  plaintiff  the 
amount  of  his  account,  after  deducting  the  ten  dollars  and 
forty-eight  cents,  which  had  been  paid." 

The  defendant  appealed  on  the  grounds : 

1.  Because,  the  plaintiff  required  the  defendant  to  answer 
on  oath  certain  interrogatories,  and  after  using  the  information 
thus  obtained,  was  allowed  to  offer  other  evidence  of  his 
claim. 

2.  Because,  the  answers  to  the  interrogatories  were  read 
by  the  desire  of  the  plaintiff's  counsel,  and  the  plaintiff's 
claim  should  have  been  decided  by  the  discovery  thus 
obtained,  and  no  other  evidence. 

8.  Because,  the  plaintiff  failed  to  make  out  his  case,  either 
by  the  answers  to  the  interrogatories  or  by  the  other  proof,  winch. 
standing  alone  was  sufficient. 

4.  Because,  the  defendants  sent  back  the  articles  according 
to  the  special  agreement,  made  with  plaintiffs  agent,  and 
should  not  have  been  required  to  pay  for  them. 
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Copy  InterrogcUories. 

1.  Examine  the  account  hereto  attached,  and  say  whether 
or  not  the  articles  mentioned  therein,  were  ordered  by  yon, 
or  by  some  one  of  you,  for  the  firm  of  A.  M.  Dodson  &  Co., 
from  plaintiff,  ApoUos  "W.  Harrison?  If  not  all  the  articles 
in  said  account,  please  state  what  articles  therein  were 
ordered  by  you,  or  some  one  of  you,  jfrom  the  said  plaintiff? 

2.  Did  you,  or  did  you  not,  or  did  some  one  of  you  receive 
the  articles  mentioned  in  said  account  from  plaintiff? 

Copy  Answers. 

1.  This  defendant  and  Jane  Kirkpatrick,  widow,  now  Jane 
Taylor,  were  partners  in  merchandize,  in  January,  1857. 
This  defendant  did  the  whole  business,  and  Mrs.  Taylor 
knew  nothing  of  ordering  or  buying  goods.  This  defendant 
was  urged,  in  January  last,  by  the  agent  of  A.  W.  Harrison,  to 
Older  a  bill  of  goods ;  and  was  promised  and  assured  by  the 
said  agent  that  he  might  order  a  list  of  articles,  and  if  they 
did  not  suit  when  they  came,  to  box  them  up  and  send  them 
back.  This  assurance  and  agreement  can  be  proved.  Upon 
the  feith  of  this  agreement  made  by  the  agent  of  plaintiff, 
(through  whom  alone  this  defendant  knew  Harrison,)  this 
defendant  did  order,  conditionally,  the  list  of  goods  charged. 
When  the  goods  came  they  did  not  suit ;  but  as  the  box  was 
opened,  this  defendant  took  as  many  of  them  as  amounted  to 
ten  doUars  and  forty-eight  cents,  and  sent  the  remainder 
back  as  per  agreement  with  the  agent  of  Apollos  W.  Harrison, 
The  ten  dollars  and  forty-eight  cents  has  been  paid  by  the 
defendant,  and  he  owes  A.  W.  Harrison  nothing,  nor  does 
the  firm  owe  him  anything. 

2.  The  articles  were  received,  and  most  of  them  were  sent 
back  as*before  stated. 
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McGhvxm^  for  apppellant,  cited  Hare  on  Discor.  19 ;  2  Bich. 
867 ;  7  Crancli,  69«  The  plaintiff  having  obtained  and  used 
a  discovery,  is  restricted  to  that.  Brown  vs.  Stroud,  8  Rich. 
292.  If  other  testimony  was  admissible,  then  the  defendant's 
answer  and  Norwood's  testimony  prove  the  defendant's  case. 
2  Bail.  892 ;  McChw  vs.  Blewett,  2  McO.  Ch.  102 ;  4  Phil.  Ev^ 
by  C.  &  H.  600;  2  K  &  McO.  455;  8  Wend  116;  2  HUl, 
858 ;  8  St.  &  Port.  822. 

Livingsionj  contra,  cited,  1  Strob.  888 ;  Biley,  264 ;  2  Bich. 
867 ;  Walker  vs.  Berry,  8  Bich.  88 ;  2  Bail.  891. 

The  opinion  of  the  Court  was  delivered  by 

O'Nball,  J  In  this  case,  I  think  the  plaintiff  after 
examining  the  defendant  upon  his  whole  case,  had  no  right 
to  introduce  other  testimony.  The  true  rule  is  stated  in 
Broum  vs.  Stroud,  8  Bich.  292.  In  that  case  it  is  stated: 
"when  he"  (the  plaintiff)  "desires  the  benefit  of  the  defend- 
ant's oath,  and  examines  him  by  interrogatories,  he  stands  as 
a  complainant  in  equity;  having  sought  and  obtained;  or 
failed  to  get  a  discovery,  the  defendant's  statement  cannot  he 
controverted^  For  in  such  a  case  (a  sum.  pro.)  the  defendant 
may  be  examined,  because  the  plaintiff  chooses  to  say,  I  have 
no  other  proof.  This  makes  the  case  exactly  analogous  to 
the  bill  for  discovery,  as  ancillary  to  an6ther  suit. 

There  is  no  doubt  about  the  rule  in  the  process  jurisdiction, 
that  if  the  defendant's  answer  charges  him  with  a  liability, 
he  cannot  discharge  himself  by  his  answer,  as  if  he  admits 
he  purchased  goods,  he  cannot  say  I  paid  for  them.  Walker 
vs.  Berry ^  8  Bich.  88,  decided  upon  the  authority  of  Clark  vs. 
Meek,  2  Bail.  891. 

But  if,  as  here,  many  particulars  enter  into  the  answer  to 
the  interrogatory  to  show  the  liability,  or  non-liability  of  the 
defendant,  then,  I  think,  it  does  not  fall  within  the  rule  stated 
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and  the  whole  answer  must  be  taken.    It  is  true,  the  plaintiff 
may  decline  to  nse  the  answers,  and  resort  to  other  proof. 
A  new  trial  is  therefore  ordered. 

Wabdlaw,  Withbks,  Whitnbr,  Glovbr  and  Mxnmo, 
JJ.,  cononrred. 

New  irial  orderecL 
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B.  F.  Landbum  v8.  Babtlett  W.  Hatcheb, 

li'espasa  to  try  Title — Lands  contracted  for  after  will 
madcj  to  whom  they  go — Sheriff's  deed  void,  no 
estoppel. 

Lands  bid  off  at  sheriff's  sale  after  the  purchaser  has  made  his  will,  go, 
not  to  the  legatee  or  devisee,  but  to  the  heir-at-law,  to  whom  the 
sheriff's  deed  should  be  made.  This  is  the  rule,  although  the  executor 
may  be  compelled  to  pay  the  purchase  money  out  of  the  bequeathed 
personal  estate. 

A  defendant  in  execution  whose  land  has  been  sold  at  sheriff's  sale,  may 
show  that  the  sheriff's  deed  is  void,  because  made  not  to  the  purchaser 
or  his  representative,  but  to  one  who  had  no  jff^  to  it. 

BEFORE  WARDLAW,  J.,  AT   EDGEFIELD,  FALL  TERM, 

1867. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  Trespass  to  try  titles. 

'*  The  plaintiff  showed  judgments  and  writs  oifi.fa.  against 
the  defendant,  had  in  1884,  a  sale  of  the  land  in  question  by 
sheriff,  O.  Towles,  in  June,  1835,  to  Christian  Breithaupt  for 
one  hundred  and  seventy-five  dollars,  and  possession  of  the 
land  by  the  defendant  in  1834,  and  ever  since. 

'*  Further  the  plaintiff  showed,  the  will  of  .Christian 
Breithaupt,  dated  December  5th,  1831.  By  this,  the  residue 
of  his  estate  is  directed  to  be  sold,  and  the  proceeds  to  be 
remitted  to  Germany,  there  to  be  distributed  ampDgst  certain 
alien  kinsman : — 

"  The  death  of  Christain  Breithaupt  in  1836,  and  probate 
of  his  will  granted  to  John  Bauskett,  the  only  executor,  of 
several  appointed,  that  became  qualified : — 


APPEALS    AT    LAW.  65. 

ColnmbUy  Novtmber  and  D—mbw,  1857. 

"A  paper,  signed  by  Jolm  Bauskett,  dated  Deoember  11, 
1850,  directed  to  S.  Christiei  sheriff;  reciting  the  sale  of  this 
land  to  Christian  Breithaupt,  the  payment* of  the  purchase 
money  to  O.  Towles,  sheriff  by  Bauskett,  and  Bauskett's 
omission  to  take  titles ;  and  instructing  Christie  to  make  the 
titles  to  Trumond  Breithaupt,  or  to  his  order,  ''he  (as  there 
said)  being  entitled  to  said  land  as  attorney  in  &ct  of  the 
residuary  legatees  of  the    said  Christian    Breithaupt  de- 


"  Proof  that  Trumond  Breithaupt  was  agent  for  the  Ger- 
man legatees  of  Christian  Breithaupt,  and  a  sheriff's  deed, 
made  December  18,  1850,  by  S.  Christie,  sheriff  and  suc- 
cessor of  O.  Towles,  to  the  plaintiff— according  to  Bauskett's 
Older,  and  by  the  direction  and  with  the  assistance  of  Tru- 
mond Breithaupt. 

"  After  argument,*!  ordered  a  non-suit.  Christian  Breith- 
aupt's  equitable  interest  in  this  land,  acquired  after  the 
making  of  his  tnll,  did  not  I  thought  pass  under  the  will,^ 
neither  Trumond  Breithaupt,  nor  any  of  the  persons  whom 
he  represented  was  an  hek  of  Christian  Breithaupt : — John 
Bauskett  as  executor  had  no  power  over  this  land  and  the 
conveyance  made  by  sheriff  Christie  to  the  plaintiff  was  like 
every  deed  made  by  a  sheriff  to  one  who  is  neither  purchaser 
nor  assignee  of  a  purchaser,  beyond  the  power  which  a^.  fa. 
confers  on  a  sheriff" 

The  plaintiff  appealed  and  now  moved  this  Court  to  set 
aside  the  non-suit  and  for  a  new  trial,  on  the  grounds : 

1.  Because  his  Honor  erred  in  ruling  that  this  was  not 
such  an  interest  in  land  as  could  pass  under  the  will  of 
Christian  Breithaupt,  deceased. 

2.  Because  his  Honor  erred  in  ruling  that  the  defendant 
was  entitled  to  a  non-suit,  when  it  was  shown  that  the  plain- 
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tiff  held  under  defendant's  own  deed  made  hj  tbe  sheriff^  as 
his  agent. 

8.  Because  his  Honor  should  have  ruled  that  defendant 
had  no  right  to  dispute  the  title  of  the  sheriff  which  was  the 
deed  of  defendant. 

JBauskett,  for  appellant,  cited  Act  1803,  5  Stat.  457 ;  McEl- 
murray  vs.  Ardis^  8  Strob.  212.  Though  after  purchased 
lands  do  not  pass  under  the  will,  yet  where  there  is  no 
actual  purchase  but  only  a  contract  to  purchase,  which  the 
testator  leaves  incomplete — still  in  fieri — it  would  seem 
nothing  but  right,  that  the  legatee  out  of  whose  funds  the 
purchase  money  is  paid,  dbould  have  the  land — especially 
where  the  executor  upon  paying  the  purchase  money,  or  a 
balance  due,  directs  the  title  to  be  made  to  him,  and  it  is 
made  accordingly.  That  is  substantially  the  case  here.  At 
any  rate  is  not  tiie  defendant  in  execution  estopped  ?  Can 
he  show  that  the  deed  was  made  to  a  wrong  party — ^to  one 
not  entitled  to  it  ?  and  that  it  is  therefore  void. 

Carroll^  contra.  After  acquired  lands  do  not  go  to  the 
devisee;  and  it  is  well  settled  that  lands  contracted  to  be 
purchased  are  considered  as  purchased.  The  money  is  to  be 
paid  out  of  the  personal  estate  by  the  executor,  and  the 
heir — not  the  legatee  or  devisee — is  the  one  who  alone  can 
demand  the  titles.  5  Stat.  163 ;  1  Jarm.  on  Wills,  42 ;  2 
Wms.  Ex'ors,  1251 ;  2  Story  Eq.  §  1212 ;  Chit,  on  Con.  808 ; 
10  Bing.  538.  It  is  the  duty  of  the  executor  to  pay  the  debt 
out  of  the  fund  provided  by  law,  or  the  will  of  the  testator, 
for  that  purpose,  and  when  he  has  discharged  that  duty  his 
office  is  at  an  end.  He  cannot  control  the  law  and  direct 
the  deed  to  be  made  to  the  legatees  or  devisees  or  their  agent. 
Nor  has  the  sheriff  any  such  right.  He  is  the  agent  of  the 
defendant  in  execution  to  make  the  deed  to  the  purchaser  or 
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to  ODe  rightfall J  claiming  under  him ;  but  he  is  not  his  agent 
to  make  it  to  any  one  to  whom  he  may  please  to  make  it. 
If  he  makes  it  to  a  wrong  person  it  is  simply  void,  and  the 
defendant  is  not  bound. 

The  opinion  of  the  Court  was  delivered  by 

Whitnbr,  J.  This  Court  is  of  opinion  the  non-suit  was 
properly  ordered  by  the  circuit  Judge.  The  views  suggested 
in  the  report  are  such  as  meet  with  approvaUand  in  deliver- 
ing the  judgment  of  this  Court,  I  shall  only  attempt,  briefly 
to  enforce  and  sustain  them  by  authority.  By  our  Act  of 
1791,  lands  acquired  after  making  a  will,  do  not  pass  thereby, 
unless  there  has  been  a  subsequent  republication.  7  Stat.  163. 
It  is  conceded,  therefore,  that  if  a  deed  had  been  executed  by 
the  sheriff  to  Christian  Breithaupt,  neither  his  executor  nor 
devisee  could  have  maintained  this  action.  The  Act  of 
Assembly,  1791,  embraced  both  lands  and  personal  estate, 
though  by  the  Act  of  Assembly,  1808,  this  restriction  as 
to  personalty  was  removed,  and  upon  this  branch  of 
the  case  the  inquiry  is  as  to  which  class  the  interest  of 
Breithaupt  in  these  lands  belonged.  It  is  correctly  denomi- 
nated by  the  circuit  Judge  an  equitable  interest.  Mr.  Story 
in  his  Eq.  Jur.  Section  1212,  says,  this  belongs  to  a  class  of 
cases  embracing  what  is  commonly  called  the  equitable  con- 
version of  property.  By  this  is  meant  an  implied  or  equit- 
able change  of  property  from  real  to  personal  or  from 
personal  to  real,  so  that  each  is  considered  transferable, 
transmissible  and  descendible,  according  to  its  new  character. 
Thus,  says  the  author  in  continuation,  where  a  contract  is 
made  for  the  sale  of  land,  the  vendor  is  in  equity  immedi- 
ately deemed  a  trustee  for  the  vendee  of  the  real  estate,  and 
the  vendee  is  deemed  a  trustee  for  the  vendor  of  the  purchase 
money.  Under  such  circumstances,  the  vendee  is  treated  as 
Vol  XI.— 6 
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the  owner  of  the  land  and  it  is  devisable  and  descendible  as 
his  real  estate. 

The  equitable  interest  therefore  in  question  if  it  had  been 
acquired  before  the  will  was  made  would  have  passed  by  the 
devise,  but  being  acquired  after,  and  there  being  no  republi- 
cation, descended  to  the  heir.  The  general  rule  as  stated  in 
Chit,  on  Con.  308,  is  that  the  heir  or  devisee,  and  not  the 
personal  representative,  must  sue  on  a  contract  relating  to 
freehold  property.  In  such  a  contract  as  this  a  specific  per- 
formance must  have  been  asked  by  the  heir-at-law. 

It  is  supposed  that  the  payment  of  a  portion  of  the  pur- 
chase money  by  the  executor  may  make  a  difference,  but  it  is 
not  perceived.  K  the  purchaser  of  real  estate  dies  without 
having  paid  the  purchase  money,  his  heir-at-law  or  devisee 
of  the  land  purchased,  as  the  case  may  be,  will  be  entitled 
to  have  the  land  paid  for  by  the  administrator  or  executor — 
2  Will,  on  Ex'ors.  1499  ;  10  Ves.  597.  In  this  case,  therefore, 
Christian  Breithaupt,  having  died  intestate  as  to  the  land, 
the  heir-at-law  to  whom  it  descended,  was  entitled  to  have  it 
discharged  of  the  debt,  and  to  have  a  title  deed  from  the 
sheriff.  But  it  is  insisted  that  the  sheriff  has  actually  made 
a  deed  to  the  land  in  question,  and  the  defendant  cannot 
gainsay  or  dispute  this  title.  But  whose  title  may  he  not  • 
dispute,  and  why  not?  The  purchaser  or  any  one  claiming 
under  him,  and  because  such  person  is  regarded  as  having 
the  title  of  the  defendant  himself,  and  that  he  may  not  dis- 
pute however  imperfect. 

It  has  never  been  held  that  he  may  not  resist  a  stranger. 
This  plaintiff  is  neither  the  purchaser  from,  nor  assignee, 
devisee  or  heir-at-law  of  Breithaupt.  He  has  a  sheriff's 
deed ;  but  by  what  authority  ?  It  is  said  the  sheriff  was 
the  agent  of  the  defendant,  but  is  this  correct  for  any  such 
purpose?  The  sheriff  may  be  by  law  and  for  certain  pur- 
poses the  agent  of  both  plaintiff  and  defendant.  That  is  an 
agency  well  defined,  and  as  to  this  transaction  the  Act  of  the 
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Legislature  must  be  pursued.  The  sheriff  is  authorized  to 
convey  to  the  purchaser,  and,  looking  to  the  object  of 
the  law,  our  Courts  have  recognized  conveyances  to  his 
assignee,  devisee  or  heir. 

The  alleged  authority  from  the  executor  cannot  mend  the 
matter,  as  this  has  been  to  be  shown  a  case  of  partial  intestacy. 
It  is  not  analogous  to  the  case  of  McElmurray  vs.  Ardia^  8 
Strob.  212.  In  that  case  there  was  a  will  before  the  interest 
accrued,  and  whilst  the  judge  delivering  the  opinion  held 
that  generally  the  titles  should  be  executed  to  the  party 
having  the  legal  estate,  adds  but  if  made  to^the  devisee  the 
land  was  subject  to  a  trust  confided  to  the  executor  for  the 
payment  of  debts.  The  motion  to  set  aside  the  non-suit  and 
to  grant  a  new  trial  is  refused. 

O'Nkall,  Wardlaw,  Withbbs,  Glovbb  and  Munro,  JJ., 
concurred. 

Motion  dUmmed. 
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JOHK  X  CONYKRS  VS.  JOHN  C.  BhAMB. 

Voluntary  Hcajpe — Skeriff-^Forged  Bail  Bond. 

Where  a  sheriff  having  a  debtor  under  arrest  on  bail  process  discharges 
him  on  a  bail  bond  which  proves  to  be  a  forgery  as  to  the  signature  of 
the  bail,  such  discharge  is  a  voluntary  escape,  although  the  sheriff  was 
ignorant,  at  the  time  of  the  discharge,  of  the  forgery. 

BEFORE  WITHERS,  J.,  AT  SUMTER,  EXTRA,  JUNE  TERM, 

1867. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  The  defendant  had  been  sheri£f;  and  was  sued  by  the 

plaintiff  in  case,  for  the  voluntary  escape  of  one  Ellerbe  H. 

Jones,  sued  by  this  plaintiff,  his  bail  process  being  issued 

upon  a  promissory  note  for  nine  hundred  dollars. 

"  His  writ  was  lodged  21st  October,  1854,  and  was  regular 
as  bail  process.  A  return  was  endorsed  upon  it,  of  the  same 
date,  signed  by  the  defendant,  as  follows:  "  Arrested  E.  H. 
Jones,  and  he  gave  W.  B.  Jennings  for  his  bail."  The  paper 
which  the  defendant  received  as  a  bail  bond  had  the  form  of 
one,  was  partially  filled  up  (that  is  the  blanks  of  it)  by  Eve- 
leigh,  the  deputy  or  clerk  of  Rhame;  had  October,  1854, 
inserted  as  a  date,  but  not  the  day  of  that  month ;  purported 
to  be  executed  by  Jones  and  W.  B.  Jennings ;  but  it  turned 
out,  ultimately,  that  the  name  of  W.  B.  Jennings  was  dis- 
covered to  be  a  forgery,  as  well  as  the  name  of  J.  C.  Stafford, 
which  was  subscribed  to  the  note  given  by  Jones  to  Conyers. 
Rhame  returned  the  writ  regularly,  i,  e,  to  the  Fall  Term  of 
1854,  with  the  endorsement  above  stated  on  it ;  and  he  had 
discharged  Jones,  upon  the  receipt  of  the  paper  above  de- 
scribed as  a  bail  bond. 
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"  Aftei*  the  Spring  Term  of  1855,  Ehame  having  discov- 
ered the  forgery  of  Jennings'  name,  and  the  forgery  of  Staf- 
ford's being  then  likewise  generally  understood,  applied  to 
the  attorney  of  Conyers  for  the  bail  writ.  The  attorney, 
knowing  (he  said)  well  enough  that  Ehame  wanted  to  use  it 
to  get  himself,  if  he  could,  "  out  of  the  scrape,"  let  him  have 
the  writ;  without  a  word,  however,  of  understanding  or 
agreement  between  them,  he,  (the  attorney,)  being  well  in- 
clined to  let  Ehame  do  the  best  he  could,  though  he  would 
in  no  degree  compromit  the  riglits  of  his  client.  He  took  the 
precaution  to  endorse  Ehame's  return  of  October  2l8t,  1854, 
on  the  declaration,  and  take  Ehame's  signature  thereto. 

"  Ehame,  through  Bateman,  deputy,  having  stricken  out 
the  first  return,  made  the  following  on  the  writ :  *  Arrested 
E.  H.  Jones,  and  committed  him  to  jail,  5th  May,  1855;' 
and  he  added  this :  '  The  defendant  was  arrested  1st  Octo- 
ber, 1854,  and  delivered  on  a  bond  signed  W.  B.  JenningSi 
but  the  bond  proved  to  be  false,'  which  was  subscribed  by 
Ehame,  as  sheriff. 

"  Jones  applied  for  the  benefit  of  the  prison  bounds  Act 
on  the  10th  May,  1855,  rendered  in  schedule  only  a  port- 
manteau and  wearing  apparel,  and  was  discharged  19th  May, 
same  year.  The  plaintiff  prosecuted  his  case  against  Jones, 
had  judgment  signed  4th  December,  1855;  lodged  Ji.  fa.  and 
ca.  sa.  same  day,  neither  of  which  produced  any  fruit,  for 
Jones  had  long  departed.  He  brought  this  action  on  the 
17th  March,  1856. 

"This  was  the  case  which  the  plaintiff,  Conyers,  insisted 
was  a  voluntary  escape,  and  the  defendant,  Ehame,  a  negligent 
one. 

"I  held  this:  That  whatever  indulgence  a  sheriff  might 
allow  his  prisoner,  on  civil  process  lodged  for  bail,  before  the 
return  of  that  process,  if,  after  that  return,  he  could  produce 
neither  the  body  nor  a  bail  bond,  there  was  an  escape,  in 
other  words,  an  unlawful  enlargement  from  custody ;  if  the 
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sheriff  consented  to,  or  connived  at,  such  enlargement,  it 
was  a  voluntary  consent  to  an  unlawful  enlargement;  and 
that  being  an  escape,  it  could  be  nothing  less  than  a  volun- 
tary escape,  and  that  on  the  part  of  him  who  consented  to 
it,  or  connived  at  it.  That  Ehame  was  exceedingly  careless 
and  negligent  in  receiving  from  Jones  a  basely  fraudulent 
paper  for  a  bail  bond,  did  not  make  his  consent  to  his  en- 
largement less  voluntary ;  and,  such  an  act  being  an  escape, 
the  gross  negligence  that  may  have  deluded  Ehame  into 
authorizing  it,  positively  enacting  it,  could  not  make  it  the 
less,  but  the  more  a  voluntary  escape.  I  held  such  doctrine 
after  pretty  full  argument,  on  the  one  side  and  the  other.  It 
should  be  regarded  as  a  decision  by  the  Court,  and  the  jury- 
left  no  latitude,  for  I  treated  the  spurious. paper  received  by 
Ehame  as  a  bail  bond,  to  be  of  no  vir4;ue  beyond  a  mere 
blank.  (It  ought,  perhaps,  to  be  taken  into  the  case,  as  a 
fact,  that  Jennings  was  amply  good  for  the  debt  of  Conyers, 
if  he  had  in  fact  signed  the  paper.) 

"  A  question  remained,  which  I  left  to  the  uninfluenced 
judgment  of  the  jury ;  that  is  to  say,  whether  the  plaintiff 
through  the  re-delivery  of  the  writ  to  Ehame  authorized  the 
re-capture  of  Jones,  in  which  case  I  instructed  them  that  the 
voluntary  escape,  the  cause  of  this  action,  was  waived  by 
Conyers,  and  he  could  not  recover,  for  he  had  sued  purely 
for  a  voluntary  escape.  The  jury  saw  nothing  in  this  inquiry 
to  help  Ehame,  for  they  rendered  a  verdict  against  him  for 
the  former  recovery  against  Jones  and  the  cost,  to  wit :  one 
thousand  one  hundred  and  nineteen  dollars  and  thirty-one 
cents." 

The  defendant  appealed  and  now  moved  this  Court  for  a 
new  trial  on  the  grounds : 

1.  Because  his  Honor  charged  that  the  defendant  was 
guilty  of  a  voluntary  escape,  whereas  that  question  ought  to 
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have  been  left  to  the  jury — or  if  it  be  a  question  of  law,  the 
jury  ought  to  have  been  told  that  it  was  a  negligent  escape. 

2.  Because  the  verdict  is  contrary  to  the  law  and  facts  in 
this,  that  the  facts  showed  that  it  was  a  negligent  escape,  and 
therefore  the  defendant  was  only  liable  for  the  actual  loss 
(beyond  costs)  which  actual  loss  was  nothing. 

8.  Because  the  re-capture  of  Jones  (the  original  defendant,) 
and  his  discharge  constituted  a  sufficient  defence. 

Bellinger,  for  the  appellant.  It  is  a  case  of  negligent,  and 
not  of  voluntary  escape,  and  his  Honor  should  so  have  in- 
structed the  jury.  The  negligence  may  have  been  gross,  but 
still  there  was  nothing  but  negligence,  and  that  consisted  in 
taking  a  forged  bail  bond.  In  that  was  thefwrong  and  not 
in  the  discharge,  for  he  had  the  right  to  discharge  if  he  took 
a  bond,  even  though  it  should  turn  out  to  be  insufficient. 
At  any  rate  the  question  was  one  of  &ct  and  should  have 
been  left  to  the  jury.  In  a  case  of  escape  the  intent,  with 
which  the  act  was  done,  is  a  material  inquiry,  and  that  can 
only  be  determined  by  a  jury.  He  cited  Act  of  1712,  2 
Stat.  554 ;  Act  1889, 11  Stat.  81 ;  Act  Congress,  1st  Session, 
Ch.  60;  1  Tom.  L.  Die.  Escape;  Com.  Dig.  Escape;  Web- 
ster's Die.  Escape;  2  Esp.  N.  P.  288 ;  1  Buss,  on  Cr.  419  ;  2 
Blac.  Com.  281;  8  Black.  Com.  416;  4  Black.  Com.  180, 
191 ;  Grimke,  Justice,  157,  216 ;  Brisac  vs.  Moore,  Dud.  231 ; 
State  vs.  Arthur,  1  McM.  457 ;  State  vs.  Hal/ord,  6  Rich.  58  ; 
Cook  vs.  Irvine,  4  Strob.  206 ;  Palmer  vs.  Hatch,  9  Johns.  R. 
329 ;  Holmes  vs.  Lansing,  8  Johns.  Cas.  78 ;  Jansen  vs.  Hilton, 
10  Johns,  R.  549 ;  Barry  vs.  Mandell,  10  Johns.  R.  568;  2 
Coke,  R.  120;  6  Taunt.  325,  490;  Ifi  Mass.  R.  319;  1  K 
Hamp.  R.  100 ;  1  Root,  106 ;  2  Con.  R.  473 ;  10  Johns. 
R.  220;   Minor,  260. 
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Spain^  Richardson^  contra.  The  authorities  cited  from  the 
books  on  criminal  law  have  little  application.  "Where  the 
preceding  is  by  indictment  for  an  escape,  there  the  intent  is 
material,  and  it  must  be  shown  that  the  sheriff  consented  to 
an  unlawful  enlargement  knowing  it  to  be  unlawful.  In  a 
civil  action,  it  is  enough  to  show,  that  the  enlargement  w^ 
by  consent  and  that  it  was  unlawful.  In  cases  like  the  one 
before  the  Court,  where  the  debtor  may  demand  his  discharge 
upon  giving  bond,  the  distinction  would  seem  to  be  this:  If 
the  sheriff  takes  a  valid  bail  bond,  them  there  is  no  escape, 
even  though  there  be  an  irregularity  or  defect,  as,  in  this « 
case,  if  there  be  no  subscribing  witness,  or  if  the  day  of  the 
month  be  not  inserted  in  the  bond.  In  such  case  if  the 
plaintiff  sustains  damage  by  reason  of  such  irregularity  or 
defect  he  must  sue  specially  for  that.  So  if  the  bail  should 
prove  to  be  insufficient,  the  action  must  be  for  taking  insuf- 
ficient bail,  and  not  for  an  escape.  But  if  the  sheriff  dis- 
charges without  taking  bail  at  all,  or,  what  is  the  same  thing, 
if  the  bond  should  be  void,  then  there  is  an  escape,  and  that 
is  necessarily  voluntary  because  the  sheriff  consents  to  it. 
In  this  case  the  name  of  the  bail  was  forged  and  Jones  alone 
signed  the  bond.  Now  if  one  can  be  his  own  bail — if  Jones 
can  be  bail  for  Jones — then  there  was  a  valid  bail  bond ; 
otherwise  there  was  none,  and  the  discharge  being  without 
bond  was  a  voluntary  escape.  The  error  of  the  counsel  for 
the  appellant  consists  in  this :  He  confounds  the  negligence 
in  taking  a  forged  bail  bond,  for  which  unquestionably  an 
action  lies,  and  for  which  there  is  a  count  in  the  declaration, 
with  the  escape,  which  is  a  diHerent  thing,  and  for  which  an 
action  also  lies.  And  again,  he  assumes  that  it  is  necessary, 
in  a  civil  action,  to  show  a  criminal  intent,  as  if  the  proceed- 
ing were  by  indictment.  Now  if  the  defendant  were  under 
indictment  for  an  exactly  similar  offence,  the  evidence  might 
not  be  sufficient  to.  convict  him,  not  because  the  escape  was 
not  voluntary,  but  because  in  indictments  for  a  voluntary 
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escape,  a  criminal  intent  most  be  shown.  They  cited  Bac. 
Abr.  Escape;  WhUe  vs.  Jbn«j,  5  East,  292 ;  Act  1889,  11 
Stat  81,  82 ;  B(mafoH8  vs.  Walker,  2  T.  E.  126 ;  Smith  vs. 
Hart,  1  Brev.  146 ;  8  Blac.  Com.  415 ;  2  Phil.  Ev.  899 ; 
Adams  vs.  Turrendine,  8  Ired.  152 ;  Mahry  vs.  Turrentine,  8 
Ired.  201 ;  Brtasac  vs.  Moorer,  Dud.  228 ;  Cook  vs,  Irving,  4 
Strob.  204 ;  Slate  vs.  Halford,  6  Eich.  58.  But  the  verdict 
may  stand  even  if  the  escape  was  negligent,  for  it  is  well 
settled  that  under  a  count  for  a  voluntary  escape  a  negligent 
one  may  be  shown ;  Bonafovs  vs.  Walker.  But  the  escape 
was  voluntary  and  in  such  case  there  can  be  no  subsequent 
arrest  unless  the  plaintiff  directs  it.  2  Esp.  N.  P.  611 ;  Lan- 
sing  vs.  Fleet,  2  Johns.  Cases,  13 ;  Scott  vs.  Peacock,  Salk.  271. 

The  opinion  of  the  Court  was  delivered  by 

CNeall,  J.  I  concur  fully  in  the  ruling  of  the  judge 
below.  The  defendant  had  neither  the  body  nor  the  bail 
bond  of  the  defendant  at  the  return  term  of  the  writ.  Cook 
vs.  Irving,  4  Strob.  204.  This  was  an  escape:  and  that  it 
was  voluntary,  was  conclusively  shown  by  the  fact,  that  the 
prisoner  was  out  of  his  custody  by  his  assent.  When  these 
facts  were  proved,  it  was  the  duty  of  the  judge  to  tell  the 
jury,  as  he  did,  that  it  was  a  voluntary  escape.  K  he  had  left 
the  facts  to  the  jxiry,  and  they  had  found,  as  for  a  negligent 
escape,  we  would  have  set  the  verdict  aside  on  the  motion  of 
the  plaintiff,  as  palpably  against  the  evidence.  I  therefore 
conclude',  that  the  defendant  can  take  nothing  by  his  motion ; 
which  is  dismissed. 

Motion  dismissed. 

WiTHBBS,  Whitneb,    Glover   and   Muneo,  JJ.,  con- 
curred. 
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Wabdlaw,  J.,  dissenting.  I  cannot  overcome  the  impres- 
sion that  the  idea  of  assent  or  connivance  is  necessarily  in* 
volved  in  the  complex  idea  of  voluntary  escape :  and  the 
assent  or  connivance,  it  seems  to  me,  must  be  not  to  the  mere 
enlargement  of  the  prisoner,  but  to  his  unlawful  enlargement. 
Did  the  defendant  know  that  the  bond  which  he  received 
was  forged?  Perhaps  his. negligence  was  so  great  that  his 
knowledge,  or  something  equivalent  to  it,  might  have  been 
discovered  in  evidence  of  all  the  circumstances.  But  I  dis- 
tinguish between  ignorance  of  law  and  ignorance  of  fact, 
and  I  think  it  should  have  been  left  to  the  jury  to  decide  the 
question  whether  the  escape  was  voluntary.  No  fixed  rule 
or  general  principle  enabled  a  judge  himself  to  draw  from 
the  evidence  of  the  circumstances,  the  ultimate  conclusion  on 
this  question  of  fact. 

Motion  dismissed. 
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Timothy  W.  Bkrby,  by  next  fbiend,  vs.  Batson  Jourdan. 

Evidence — Proof  of  contetits  of  lost  deed — Refreshing 

memory. 

What  is  safficient  proof  of  loss  of  an  original  deed  in  order  that  secondary 
evidence  of  its  contents  may  be  given. 

A  witness  may,  it  seems,  be  allowed  to  refresh  his  memory  as  to  the 
contents  of  a  paper,  by  reading  that  which  purports  to  be  a  copy,  thongh 
it  was  not  made  by  himself,  provided  that  after  reading  it,  he  can  speak 
to  the  facts  from  his  own  recollection. 

A  witness  who  had  heard  a  deed  read  nineteen  or  twenty  years  before  the 
trial,  and  had  not  seen  it  or  a  copy  since,  swore  to  the  contents,  (the 
deed  having  been  lost,)  and  his  testimony  was  strongly  corroborated  by 
other  evidence  in  the  canse  :  Eddy  that  this  was  sufficient  evidence  to 
sastain  a  verdict  supporting  the  deed. 

BEFORE  WITHERS,  J.,  AT    DARLINGTON,  PALL  TERM, 

1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

*'  This  action  was  in  trover,  and  was  brought  for  the  value 
and  hire  of  six  negroes,  viz:  Ehina,  Peter,  Prince,  Isaac, 
Tom  and  Dick.    The  four  last  were  the  children  of  Ehina. 

'*  The  claim  of  the  plaintiff,  a  minor  of  sixteen  or  seven- 
teen, was  founded  upon  a  deed  alleged  to  have  been  executed 
by  his  grandfather,  one  Richard  Allen,  to  his  mother,  the 
only  child  of  Allen  by  his  first  marriage,  whereby  a  life 
estate  was  given  to  the  mother,  and  the  remainder  to  the 
plaintiff. 

"  The  plaintiff  undertook  to  establish  theexistence  and  loss 
of  the  original  deed. 

"Seaborn  Berry,  plaintiff's  father,  was  examined  as  a 
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witness.  He  testified  that  he  had  left  this  district  about  the 
year  1841,  and  went  to  Alabama,  and  had  heretofore  been 
back  but  once  on  a  visit.  That  he  once  had  a  deed  executed 
by  Richard  Allen,  which  conveyed  Peter,  Rhina  and  Phillis, 
and  their  increase ;  that  when  he  went  off,  he  left  it  in  the 
hands  of  either  the  defendant,  Jourdan,  or  of  his  attorneys  at 
law,  Messrs  G.  W.  &  J.  A.  Dargan  ;  that  it  was  not  among 
his  papers;  that  he  had  examined  them  for  it ;  (hesaid  this  on 
the  direct  examination,  but  on  the  cross-examination  he 
would  not  affirm  he  had  examined  specially  for  the  paper, 
but  he  affirmed  that  he  had  but  very  few  papers,  and  he 
knew  it  was  not  among  them,  and  he  had  it  not) ;  that  the 
deed  was  from  Richard  Allen  to  his  daughter  Mary  Jane, 
whom  he  had  married,  who  had  died  a  good  many  years  ago, 
as  he  understood ;  that  he  did  not  see  it  executed ;  that  he 
knew  he  had  not  taken  it  away  with  him ;  that  he  had  left 
papers  with  the  defendant,  papers  to  be  handed  to  his  grand- 
mother, Dolly  Zilks;  (he  specified  only  a  note  for  five 
hundred  dollars,  made  by  the  defendant  in  his  favor,  for  part 
purchase  money  of  these  same  negroes,  sold  by  him  to 
defendant) ;  that  there  were  other  papers  left  with  defendant, 
which  he  could  not  specify ;  that  Mrs.  Kennedy,  at  her  own 
house,  some  ten  days  before  he  married  Mary  Jane  Allen,  she 
and  her  father  Richard  Allen  being  present,  delivered  the 
deed  to  Mary  Jane,  and  she  to  him ;  that  the  deed  was  read 
and  given  up  to  her ;  that  afterwards,  and  not  before,  Allen 
seemed  hostile  to  his  marriage  with  his  daughter,  but  they 
did  marry :  that  he  thought  that  he  had  the  deed  recorded  in 
the  Clerk's  Office,  and  he  thought  he  did  not  carry  it  from 
this  district. 

"  J.  A.  Dargan,  Esq.,  testified  that  between  the  years  1837 
and  1840,  G.  W.  &  J.  A.  Dargan  had  what  purported  to  be  a 
deed  by  Richard  Allen,  specifying  Peter,  Phillis,  &c.,  and  that 
they  had  it  for  the  purpose  of  a  suit  between  Richard  Allen 
and  Seaborn  Berry ;  that  after  they  got  it,  it  was  taken  away, 
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and  delivered  to  them  again,  and  that  some  time  after  the 
trial  he  believed  he  had  delivered  it  to  Seaborn  Berry  ;  that 
he  could  not  find  it ;  (and  it  was  admitted  that  Chancellor 
Dargan  would  say  he  could  not) ;  that  he  was  femiliar  with 
what  was  said  to  be  a  copy,  but  he  spoke  from  recollection 
of  the  original. 

''  A  notice  had  been  served  on  the  defendant,  by  which  he 
was  required  to  produce  the  original,  else  an  office  copy 
would  be  offered  in  evidence ;  the  defendant's  response  was, 
that  he  had  not  the  paper,  and  never  bad.  (The  last  asser- 
tion, that  he  "  never  had,"  was  objected  to,  but  I  received  it.) 
I  did  not  permit  the  plaintiff  to  introduce  a  paper  purporting 
to  be  a  copy  certified  as  from  the  Begister's  book,  nor  the 
book  itself. 

''James  Thomhill  testified  that  he  was  Mrs  Kennedy's 
overseer  for  ten  years ;  that  in  the  meantime,  %.  e.  in  1837  or 
'38,  Richard  Allen,  Mary  Jane  and  Seaborn  Berry  were 
there,  before  the  marriage  of  the  two  latter,  a  few  days ;  that 
he  was  called  into  the  house ;  that  the  above  persons  were 
sitting  by  the  fire  in  the  hall ;  that  Mrs.  Kennedy  said  she 
had  called  him  to  witness  the  delivery  of  a  deed  of  gift  from 
Bichard  to  Mary  Jane  Allen;  thereupon  she  went  into  an 
adjoining  room,  came  back  to  the  door  of  the  partition,  called 
Mary  Jane  to  her,  and  she  went,  when  Mrs  K.,  said,  *  here, 
Jane,  I  deliver  you  this  deed  of  gift  in  the  presence  of 
witnesses ;'  that  it  was  read  by  Miss  Ann  L.  Kennedy ;  that 
three  Thomas  Kennedys  were  witnesses  to  its  execution; 
that  it  purported  to  be  signed  by  Bichard  Allen,  and  con- 
veyed Peter,  Bhina,  and  PhiUis;  that  Mrs.  K.,  said  it  had 
been  left  with  her  by  Bichard  Allen,  to  be  delivered  to  Mary 
Jane  when  called  for;  (here,  on  defendant's  objection,  I 
excluded  the  testimony  of  this  witness  as  to  its  terms) ;  that 
the  witnesses  were  Mrs.  K.'s,  connections,  and  he  thought  he 
had  heard  they  were  all  dead ;  that  two  of  the  witnesses  were 
named  Thomas,  he  thought  all  three  were;  that  Bichard 
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Alien  was  in  condition  to  see  and  hear  every  thing,  and  made 
not  any  objection,  or  said  a  word. 

"  Upon  this  evidence  •!  held  secondary  evidence  of  the 
contents  of  the  deed  to  be  admissible ;  and  Thornhill  said,  he 
remembered  enongh  of  the  original  paper  to  say  that  the 
paper  before  him  was  a  copy.  After  glancing  at  the  paper, 
at  any  rate  not  reading  it  carefully  or  entirely,  he  undertook 
to  give  the  contents  of  the  original  deed  from  memory,  as  he 
heard  it  read  by  Misd  Kennedy,  and  stated  it  thus :  '  I,  this 
day,  give  to  my  daughter  Mary  Jane,  Peter,  Ehina  and  Phil- 
lis,  and  to  the  issue  or  heirs  of  her  body ;  and  if  she  dies 
leaving  no  heirs,  (or  issue,  I  forget  which,)  to  return  to  my 
estajie  and  be  divided  as  the  law  directs.'  He  said  he  had 
never  seen  any  copy  of  the  paper  before,  and  affirmed  that 
the  paper  before  him  was  a  true  copy.  He  was  required,  on 
cross-examination,  to  read  the  paper,  which  he  did,  mistak- 
ing *  bear'  for  *  hear,'  and  *  divers'  for  *  devises.' 

"Mrs.  Kennedy's  deposition  was  read,  and  amounted  to 
this :  that  she  heard  Bichard  Allen  give  instructions  to  her 
husband,  Thomas  Kennedy,  to  write  a  deed  giving  certain 
negroes  to  Mary  Jane ;  that  her  husband  did  so,  and  it  was 
executed  in  her  house  about  thirty-one  years  before  she  spoke ; 
that  it  was  placed  in  her  care  for  safekeeping,  and  she 
delivered  it  to  Mary  Jane  in  presence  of  Thornhill  and  one 
Hicks,  one  or  two  weeks  before  Mary  Jane  was  married ;  that 
she  could  not  remember  the  date ;  that  three  negroes  were 
conveyed,  l^e  names  she  could  not  remember;  that  they 
were  intended  to  be  entailed  to  Mary  Jane's  issue ;  and  she 
had  not  seen  the  deed  since;  that  she  relied,  in  what  she 
testified,  upon  her  own  recollection  and  having  heard  the 
deed  read ;  that  it  was  handed  to  her  husband,  and  by  him  to 
her,  to  be  kept  in  her  trunk ;  that  after  the  deed  was  deliv- 
ered to  Maty  Jane  she  gave  it  to  Berry,  and  she  did  not 
remember  that  Allen  objected  to  the  delivery. 

"  The  copy  of  the  deed,  to  which  Thornhill  referred,  and 
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wbicli  lie  said  conformed  to  the  original,  accompanies  this 
report.(a) 

"  It  appeared  in  evidence  that  defendant  bought  four  of 
the  negroes,  now  sued  for,  (two  have  been  since  bom  of 
Rhina,)  from  Berry,  the  plaintiffs  father,  in  the  lifetime  of 
his  mother,  for  fourteen  hundred  dollars — that  while  they 
were  negotiating,  defendant  suggested  obstacles:  one  was, 
the  taking  the  negroes  from  Berry's  wife,  but  that  was  gotten 
over  by  the  declaration,  that  Berry  was  determined  to  sell ; 
the  other  was,  *but  there's  that  deed  that  Allen  made  to 
Mary ;'  with  regard  to  which  the  defendant  was  represented 
to  have  said,  *  he  did  not  care  so  much  about  the  deed  then, 
and  it  was  likely  when  the  child  came  of  age,  they  would  be 
so  poor  they  would  do  nothing  about  it.' 

"  A  good  deal  was  introduced  as  to  the  description  of  the 
negroes  and  the  value  of  them.  The  four  boys  had  been  sent 
to  Charleston  in  1858,  by  the  defendant,  and  exchanged  for 
other  negroes.  Several  of  the  family  relations  of  the 
defendant,  were  called  as  to  value ;  and  according  to  their 
testimony,  Peter  and  Rhina  were  the  subject  of  ailments,  no 

(a)  The  oopy  referred  to  is  as  follows : 
"Statb  of  South  Caroliha, 
"  Marios  Bistriot  : 

"Know  all  men  by  these  presents,  that  I,  Richard  Allen,  of  the  State  and 
District  aforesaid,  for  and  In  oonsideration,  the  lore,  good  will  and  affeotion  which 
I  have  and  do  bear  towards  my  beloved  danghter,  Mary  Jane,  and  for  divers  other 
eanses  and  considerations,  me  hereto  moving,  do  lend  nnto  my  daughter,  Mary 
Jane,  three  negroes  named  Rhina,  Phillis  and  Peter,  and  all  their  future  increase, 
daring  her  natural  life,  and  after  said  daughter,  Mary  Jane,  dies,  then  the  said 
negroes  and  their  increase  I  giye  to  the  issue  of  her  body  forever;  but,  if  my 
daughter,  Mary  Jane,  should  die  leaving  no  issue,  then  the  said  negroes  and  their 
increase  to  ascend  back  to  my  estate,  and  be  divided  at  my  discretion,  or  as  the 
law  direots.    Given  under  my  hand  and  seal  this  12th  day  of  February,  1821. 

"RICHARD  ALLEN,    [sbai.] 

**  Signed,  sealed  and  delivered  in  the  presence  of 
"Thomas  Kbnhbdt,  Sr^ 
"  Thovas  KsxinsnT,  Jr., 
"  Thomas  Kbxhbdt,  Minor." 
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doctor  having  been  called  for  either ;  Peter  having  rupture, 
for  which  a  blacksmith  had  furnished  a  truss,  and  Bhina 
being  the  subject  of  fits,  epileptic  I  suppose ;  but  she  had  pro- 
duced two  children  since  1840 ;  she  was  perhaps  forty  years 
old.  By  some  of  the  witnesses,  Peter  and  she  were  estimated, 
each,  at  $300,  and  both  did  work  in  the  field.  The  eldest 
two  of  the  four  boys,  were  born  before  1840 ;  Prince  (said 
Berry)  was  four  or  five  years  old  in  November,  1840,  which 
would  make  him  now  twenty-one  or  twenty -two.  The  others 
were  younger  in  gradation,  but  their  ages  were  only  approx- 
imated; they  had  not  been  accessible  since,  1853.  The 
defendant's  son-in-law,  Eli  Odum,  put  the  following  estimate 
on  the  negroes : 

Prince  $700,  Isaac  $650,  Tbm  $600,  Dick  $500,   Peter 
and  Ehina  (each  $300)  600— aggregate  $3,050.00 
The  conversion  was  in  1853,  more  than  four 

years  ago.    Estimating  hire  as  follows,  for 

four  years,  viz : 
Prince  $400,  Isaac  $400,  Tom  $350,   Dick 

$300,  Ehina  and  Peter  (together)  $400— 

aggregate  hire  1,850.00 


Total  for  value  and  hire  would  be  $4,900.00 
It  may  be  well  disputed,  I  think,  whether  the  above  estimate 
for  the  value  of  the  negroes,  the  boys  especially,  is  not  too 
low.  At  any  rate  the  jury  had  every  thing  on  that  subject 
before  them. 

**  The  jury  were  told  that  I  had  admitted  as  competent, 
evidence  of  the  contents  of  the  deed,  and  if  it  were  such  as 
represented,  the  limitation  over  in  favor  of  plaintiiBT,  who  was 
the  only  remainder-man,  was  good ;  but,  after  admitting  such 
evidence,  the  defendant  might  show,  if  he  could,  that  no  such 
deed  was  ever  made,  or  if  made  ever  delivered ;  or,  that  its 
contents  were  misrepresented  ;  and  if  the  defendant  was  suc- 
cessful on  either  of  those   grounds,  on  this  occasion,  the 
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plaintiff  coxQd  not  recover — ^moreover,  that  if  plaintiff  had 
maintained  his  case,  he  could  recover  the  highest  valae  and 
the  highest  hire.between  the  conversion  and  the  verdict. 
**  Thej  found  for  the  plaintiff  five  thousand  dollars." 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds : — 

1.  That  the  evidence  of  the  loss  of  the  original  deed, 
under  which  the  plaintiff  claims,  was,  imder  the  circumstances 
of  this  case,  insufficient  to  lay  the  foundation  for  the  admis- 
sion of  secondary  evidence  of  its  contents. 

2.  That  the  only  witness  who  testified  to  the  particular 
terms  of  disposition;  contained  in  the  said  deed,  although  h^ 
swore  he  had  never  heard  it  read  but  once,  and  that  twenty 
years  ago ;  had  never  seen  it  or  ..a  copy  of  it  since,  and  .had 
not  been  informed  by  any  one  of  its  contents ;  was  permitted 
to  read  an  alleged  copy  made  by  another  person,  in  order  to 
refiresh  his  memory  when  called  to  the  witness'  stand. 

8.  That  the  evidence  of  the  contents  of  the  alleged  deed, 
and  of  the  particular  terms  of  it;  under  which  plaintiff 
daimed;  was  altogether  too  uncertain  and  unreliable  in  its 
nature,  to  sustain  the  verdict  for  the  plaintiff. 

4.  That  the  damages  Sffind  are  excessive,  unsustained,  in 
their  amount  by  the  testimony,  as  to  the  character  and  phys- 
ical condition  of  the  negroes ;  and  the  actual  market  value  of 
them,  or  by  any  reasonable  view  which  could,  upon  the 
evidence,  be  taken  of  the  value,  and  bears  the  appearance  of 
being  vindictive  and  punitive,  rather  than  compensatory. 

Dargan^  Inglis^  for  appellant.    1.  It  is  submitted  that,  when 
a  deed  has  been  lost  or  destroyed,  the /ac^  must  be  proved ;  if 
Vol.  XL— 6 
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positive  proof  of  the  loss  or  destruction  cannot  be  had,  it 
must  be  shown  that  a  bona  Jide  a/nd  diligent  search  has  been 
made  for  it  in  vain,  where  it  was  likely  to  be  found.  The 
witness  Berry,  the  father  of  the  plaintiflF,  having  failed  to 
search  among  his  papers  for  the  deed,  and  the  parties,  to  one 
of  whom  he  supposed  he  had  delivered  it,  having  denied 
having  possession  of  if,  that  diligent  and  bona  fide  search 
required  by  the  law,  and  which  is  requisite  to  lay  the  foun- 
dation for  the  admission  of  secondary  evidence,  was  not  made. 
Oodier  vs.  Lake,  1  Atk.  446  ;  Lord  Peiertereugh  vs.  Mordant. 
1  Mod.  94 ;  Starkie's  Ev.,  1  vol.,  p.  229 ;  Floyd  vs.  Menting, 
5  Eich.  L.  R.  373  ;  Philip's  Ev.  256. 

It  is  also  submitted  that,  when  sufficient  evidence  has  been 
given  of  the  loss  of  the  deed,  it  must  be  proved  to  be  genuine, 
its  execution  must  be  proved  according  to  the  nature  of  the 
instrument ;  if  a  deed,  by  means  of  an  attesting*witness,  or  by 
proof  of  his  handwriting  if  dead,  or  that  of  the  obligor  if  the 
deed  be  not  attested.  Starkie's  Ev.,  1  vol.,  p.  303 ;  State  vs. 
McGoy,  2  Speers,  714. 

2.  The  alleged  copy  of  the  supposed  deed,  which  the 
witness  Thornhill  was  allowed  to  read  to  refresh  his  memory, 
was  prepared  by  one  of  the  counsel  of  the  plaintiflF,  and  was 
in  his  handwriting ;  and  it  is  submitted  that  the  presiding 
Judge  erred  in  allowing  the  witness  to  read  the  same ;  the 
rule,  as  appellant  submits,  will  not  allow  a  witness  to  aid  or 
revive  a'  halting  or  defective  meftory,  by  recurring  to  any 
other  memoranda  of  the  supposed  facts,  except  such  as  were 
made  either  by  himself  or  with  his  privity  and  known  to  be 
correct,  and  also  such  as  were  made  contemporaneously  with 
the  facts — and  certainly  excludes  from  the  witness  all  such  as 
were  made  for  the  occasion,  either  by  the  plaintiflF  or  others. 

In  support  of  the  position,  that  the  memoranda  should  be 
made  by  the  witness  himself,  and  be  contemporaneous  with 
the  facts,  or  by  another  with  his  privity,  when  the  facts  were 
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fresh  in  his  memoiy,  the  following  authorities  were  cited  and 
commented  on.  1  Starkie's  Ev.  155  ;  Tanner  vs.  Taylor,  S  T. 
E.  754 ;  Jones  vs.  Stroud,  12  E.  C.  E.  SIS ;  S.  C.  2  C.  &  P. 
196 ;  SteenkilJer  vs.  Newton,  88  E.  C.  E.  86 ;  Ballard  vs.  Bal- 
lard, 5  Eich.  499 ;  State  vs.  liawles,  2  N.  &  M.  831. 

In  support  of  the  position,  that  the  memoranda  must  be 
made  bj  witness  himself  and  not  by  another,  the  following 
authorities  were  cited  in  addition  to  those  cited  in  support  of 
the  first  position  taken  under  this  ground.  Doe  vs.  Perkins, 
8*T.  E.  749,  753;  Bex  vs.  Duchess  of  Kingston,  11  St.  T. 
255;  Starkie,  1  vol.  156,  note;  Megoe  vs.  Simmons,  14  B. 
C.  B.  457 ;  S.  C.  3  C.  &  P.  75. 

8  and  4.  The  testimony  of  the  witnesses,  especially  Thorn- 
hill,  Berry  and  Mrs.  Kennedy,  was  examined  and  it  was 
contended  that  it  did  not  justify  or  sustain  the  verdict  for  the 
plaintiff. 

Moses  contra  cited,  18  Bng.  C.  L.  E.  278 ;  (yNeil  vs.  WaUon, 
1  Eich.  234 ;  7  Peters,  100 ;  1  Eich.  144. 


The  opinion  of  the  Court  was  delivered  by 


"Whitnbb,  J.  The  appellant  complains  that  secondary 
evidence  of  the  contents  of  an  original  deed  was  admitted 
upon  insufficient  proof  of  its  loss.  This,  as  is  well  known, 
was  a  preliminary  question  for  the  Court,  and  to  be  resolved 
in  such  way  as  shall  best  promote  the  ends  of  justice,  and 
guard  against  fraud  and  imposition. 

There  are  certain  general  propositions  bearing  on  the 
question  sufficiently  familiar  to  the  profession,  and  to  be 
found  collected  by  most  of  the  text  writers  on  evidence* 
Their  proper  application  will  so  much  depend  on  the 
peculiar  circumstances  of  each  case,  that  but  little  instruc* 
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tion  would  be  derived  from  any  attempt  to  embody  them 
in  an  opinion.  A  Court  of  review  can  do  little  else  tban 
see  to  it,  that  these  rules  have  been  observed. 

For  instance,  the  law  demands  in  this,  as  upon  other 
.questions,  the  best  evidence  to  be  offered  of  which  the  nature 
of  the  case  admits,  and  which  it  is  in  the  power  of  the  party 
to  produce.  In  the  case  of  Detimas  vBrPowell^  8  Dev.  104, 
it  was  held  that  though  not  bound  to  fiimish  the  strongest 
possible  assurance  of  the  fact,  yet  the  party  should  give  all 
the  evidence  reasonably  in  his  power.  In  the  case  United  States 
vs.  Doebler,  1  Bald,  519,  it  was  held,  that  if  by  reasonable 
diligence  the  original  could  have  been  produced,  secondary 
evidence  is  not  admissible.  Greenleaf,  sec.  558,  has  the  rule, 
that,  in  gneral,  the  party  is  expected  to  show  he  has 
in  good  faith  exhausted,  in  a  reasonable  degree,  all  the 
sources  of  information  and  means  of  discovery  which  the 
nature  of  the  case  would  naturally  suggest,  and  which  were 
accessible,  to  him.  The  specific  objections  were  mainly 
rested  in  the^  argument  of  this  branch  of  the  case,  on  the 
want  of  a  diligent  search  for  the  paper,  and  proof)  that  it 
was,  in  fact,  genuine.  But  we  are  of  opinion  the  evidence 
satisfies  what  the  law  requires  on  the  preliminary  question 
made  to  the  Court.  If  any  doubt  has  been  entertained  upon 
the  proof  then  before  the  judge,  that  doubt  must  be  entirely 
removed  by  the  sequel  in  the  testimony  clearly  corroborated 
by  the  verdict  of  the  jury. 

This  was  a  case  in  which  there  was  no  conceivable  motive 
for  the  suppression  of  the  original  deed  by  the  party  desiring 
to  set  it  up,  and  not  the  slightest  pretence  of  any  default  on 
his  part,  as  the  whole  case  clearly  shows.  The  witness. 
Seaborn  Berry,  having  removed  from  the  country  long 
since,  proved  that  he  had  not  taken  the  paper  with  him,  that 
he  had  in  his  possession  very  few  papers  of  any  description, 
and  he  could  say,  positively,  this  paper  was  not  amongst 
them.    That  he  had  left  it  in  the  hands  of  the  defendant,  or 
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with  the  attorney  of  one  who  it  aeems  was  engaged  in 
litigation,  wherein,  for  the  protection  of  his  interests  then 
in  oontroversy,  it  was  necessary  to  set  up  this  paper.  The 
defendant,  on  notice,  denied  that  it  was  now  or  ever  had 
been  in  his  possession,  though,  in  fact,  it  had  been  left  with 
his  counsel,  and  was  not  now  in  their  possession.  It  is  true, 
one  of  the  counsel  believed,  that  after  the  trial  in  that  case, 
he  had  delivered  it  to  the  same  witness,  Berry ;  yet  it  will 
be  seen,  the  taot  was  not  asserted,  nor  was  it  certainly 
ascertained — ^under  the  circumstances,  where  should  a  further 
search  have  been  made,  and  what  could  it  have  disclosed 
beyond  what  was  ascertained  with  reasonable  certainty,  that 
the  paper  was  not  then  in  the  possession  of  either  of  the 
former  custodians.  In  reference  to  the  genuineness  of  the 
paper,  in  such  a  case  as  the  present,  there  is  much  reason 
for  the  relaxation  of  the  ordinary  rules  applying  to  the  proof 
of  execution.  Many  years  had  elapsed — the  subscribing 
witnesses  were  all  dead,  the  paper  had  been  formally 
delivered  in  the  presence  of  the  party  alleged  to  have  made 
it,  without  objection  on  his  part,  and  against  whom  it  had 
been  doubtless  used  as  a  genuine  paper.  But  as  has  been 
already  intimated,  this  preliminary  evidence  was  greatly 
corroborated  by  subsequent  proof,  that  instructions  had 
been  given  by  the  party  for  its  preparation,  that  it  had 
been  accordingly  prepared,  and  aftier  execution,  had  been 
deposited  more  than  thirty  years  ago  for  safe-keeping  and 
delivery;  and  thut  the  delivery  was,  in  fact,  made  in  the 
presence  of  other  witnesses  called  to  the  fact,  and  of  the 
party  himself  without  objection. 

The  second  ground  of  appeal  complains  that  the  witness 
was  permitted  to  read  an  alleged  copy  made  by  another 
person,  in  order  to  refresh  his  memory. 

We  do  not  understand  that  such  a  question  was  raised 
on  the  circuit,  or  rather  so  presented  as  to  render  necessary 
any  judgment  of  the  circuit  Judge.    As  a  feet,  we  are 
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informed  by  the  report,  that  "after  glancing  at  the  paper, 
at  any  rate,  not  reading  it  carefully  or  entirely,  the  witness 
undertook  to  give  the  contents  of  the  original  deed  from 
memory."    It  was  alleged  in  argument,  and  seemed  to  be 
conceded  on  the  other  side,   that  though  the  paper  was 
before  the  witness  in  the  manner  reported,  yet  as  soon  as 
objection  was  made,  the  paper  was  withdrawn ;  and  on  his 
cross-examination  it  was,  that  he  was  required  to  read,  &c. 
The  authorities,  cited  by  counsel,  fully  sustain  most  of  the 
general  propositions  insisted  on  in  argument.    It  must  be 
observed,  that  in  this  instance,  as  strangely  as  it  may  strike 
any  one,  the  witness  professed  to  speak  from  memory  as 
to  a  fact,  derived  m  a  particular  way,  the  reading  of  the 
original  deed  in  his  presence.    It  cannot  be  that  the  paper 
in  question  was  so  read  by  the  witness,  an  illiterate  man,  as  to 
refresh  his  memory  when  on  the  stand,  or  in  any  way  lead 
him  to  the  answer  indicated.    In  declining  to  entertain  this 
ground,  therefore,  we  might  rest  upon  the  attendant  facts- 
But  the  rule  is  very  clearly  laid  down  in  Greenleaf,  sec.  436, 
and  1  Philips,  289,  n.,  that  though  a  witness  can  testify  only 
to  such  facts  as  are  within  his  own  knowledge  and  recollec- 
tion ;  yet  he  is  permitted  to  refresh  and  assist  his  memory, 
by  the  use  of  a  written  instrument,  memorandum,  or  entry 
in  a  book ;  and  it  does  not  seem  to  be  necessary  that  the 
writing  should  have  been    made  by  the  witness   himseli^ 
nor  that  it  should  be  an  original  writing,  provided,  after 
inspecting  it,   he  can    speak  to  the  facts    from    his  own 
recollection.    The  adjudged  cases  are  so  fully  collected  by 
these  writers,   and    in    the  notes  appended,   as  to  render 
unnecessary  a    farther  reference.     The  certified    copy,   it 
may  be  remarked,   was    neither  offered  nor  admitted    in 
evidence,  because  it  was  not  such  a  paper  as  was  required 
by  law  to  be  registered  in  that  office. 

In  reference  to  the  third  ground  of  appeal,  it  has  been 
already  intimated  that  the  testimony  of  the  witness,  according 
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to  his  own  afifixmation,  was  altogether  remarkable.  It 
involves  a  question  peculiarly  for  the  jury,  and  finding, 
as  we  do  so  much  to  corroborate  the  fact  disclosed  by 
this  witness,  derived  from  other  sources,  that  we  could  in 
no  way  justify  ourselves  in  sending  the  case  back  upon 
this  point.  The  contents  were  referred  to  by  other  witnesses, 
though  in  more  general  terms.  It  was  a  paper  that  had  seen 
the  light  in  that  very  community  where  this  investigation 
has  been  had,  and  had  been  in  the  hands  of  very  intelligent 
persons,  who  doubtless  could  and  would  have  been  called  if 
there  was  reason  to  apprehend  that  this  was  a  device  and 
fiibrication.  There'  is  still  less  on  which  to  rest  the  fourth 
ground  of  appeal.  The  amount  fixed  upon  by  the  jury,  was 
well  authorized  by  the  testimony.  Though  it  has  fallen 
upon  this  defendant,  under  adverse  circumstances,  if  it  be 
true,  as  was  shown,  that  with  his  eyes  open  as  to  the  hazard 
he  encountered,  he  chose  to  rely  that  a  day  of  reckoning  was 
not  likely  to  come,  he  may  be  regarded  as  a  proper  subject 
for  a  full  measure. 

The  motion  for  a  new  trial  is  dismissed. 

O'Neall,  Wabdlaw,  Withebs,  Glover  and  Munro,  JJ., 
concurred. 

Motion  dismissed. 
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FtfiM  «t.  Smitb. 


Egbert  Faries  vs.  The  Administrator  of  H.  H.  Smith. 

Warranty — Breach   of    Covenant  for  quiet  enjoyment 
against  Warrantor  himaelf 

A  warranty  in  tbe  nsnal  form  against  the  grantor  and  his  heirs  is  a  cove- 
nant as  well  of  seizin  as  for  qoiet  enjoyment,  not  against  the  world,  but 
against  the  grantor  and  his  heirs. 

Where  the  grantee  is  evicted  by  one  who  claims  under  an  older  deed 
from  the  grantor,  sach  eviction  is  a  breach  of  the  covenant  for  quiet 
enjoyment  against  the  warrantor  himself. 

BEFORE  O'NBALL,  J.,  AT  YORK,  PALL  TERM,  1857. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  This  was  an  action  of  covenant,  on  a  deed  of  conveyance 
of  land  executed  by  the  defendant's  intestate.  The  warranty 
was  against  himself  and  his  heirs.  He  had,  before  he  con- 
veyed to  the  plaintiff,  conveyed  to  another,  a  portion  of  land 
which  conflicted  with  the  plaintiff's  title,  and  cut  off  twenty- 
three  acres.  The  grantee,  under  the  intestate's  senior  deed, 
entered  upon  the  land  thus  covered  by  it. 

"  This  was  assigned  as  a  breach  of  the  covenant  of  quiet 
enjoyment  against  the.  intestate  and  his  heirs.  I  thought 
the  ouster  under  his  deed  wai  the  same  as  by  himself,  and 
hence  the  plaintiff*  was  entitled  to  recover.  The  jury  found 
accordingly" 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  following  ground : 

Because  his  Honor,  the  presiding  Judge,  instructed  the 
jury  that  the  deed  executed  by  H.  H,  Smith  to  the  plaintiff 
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oontained  a  oovenant  of  qui^t  enjoyment,  and  the  plaintifif 
was  entitled  to  recover  against  the  defendant,  administrator 
of  said  H.  H.  Smith,  on  its  being  shown  that  H.  H.  Smith, 
before  his  conveyance  to  plaintiff,  had  conveyed  a  part  of 
the  land  to  another  who  had  lately  entered  on  it — ^when  it  is 
respectfully  submitted  he  erred  therein,  and  said  deed  con- 
tained no  covenant  for  quiet  enjoyment,  except  against  H.  H. 
Smith  and  his  heirs,  who  never  interfered  with  said  enjoy* 
ment. 

Williams,  for  appellant.  From  the  words  "  grant,  bargain, 
sell  and  release,"  used  in  our  ordinary  deeds  of  conveyance, 
with  a  clause  of  general  warranty  against  all  persons — ^the 
law  implies  a  covenant  of  seizin  and  also  of  quiet  enjoyment. 
But  in  this  deed,  the  warranty  is  against  H.  H.  Smith  and 
his  heirs,  and  it  is  submitted  that  as  an  express  covenant  is 
contained  in  the  deed,  none  can  be  implied  from  the  general 
words  of  the  conveyance.  Stannard  vs.  Forbes,  6  A.  &  E, 
572.  It  may  be  that  as  Smith  was  not  seized  of  the  twenty- 
three  acres,  at  the  time  he  conveyed  to  plaintiff,  there  was  a 
breach  of  the  covenant  of  seizin.  But  the  plea  of  the  statute 
of  limitations,  pleaded,  disposes  of  that  matter.  The  grantor 
covenanted  for  quiet  enjoyment  against  himself  and  heirs. 
Is  a  previous  conveyance  by  himself  and  entry  under  it  a 
breach  of  said  covenant  ?  If  a  lease  contain  a  covenant  for 
quiet  enjoyment  against  the  lessor  and  those  who  claim  under 
him,  the  lessee  cannot,  upon  an  eviction  by  a  paramount 
title,  ^recover  under  the  implied  covenant  for  general  title 
implied  in  the  word  demise.  2  Steph.  Nisi  Prius,  m.  p.  1081. 
Covenant  for  title  against  the  acts  of  the  covenantor  and 
those  claiming  under  him,  is  not  broken  by  the  circumstance 
of  the  previous  death  of  covenantor's  cestui  que  vie.  Stannard 
vs.  Forbes,  6  A.  &  E.  272  ;  Jeter  vs.  Glen,  9  Eich.  879 ;  2  Sos. 
&.  P.  18. 
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Wiiherspoanj  contra,  cited  Bond  vs.  Quatilebaum,  1  McC. 
684. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  I  entertain  so  little  doubt  about  this  case, 
that  I  shall  very  briefly  present  my  views.  Our  deeds  are 
said,  in  the  clause  of  warranty,  to  contain  covenants  of  seizin 
and  quiet  enjoyment.  A  warranty  against  a  man  and  his 
heirs  must  necessarily  be  both  a  covenant  of  seizin,  and  also 
of  quiet  enjoyment,  not  against  the  world,  but  against  the 
warrantor  and  his  heirs  For  the  limitation  as  to  the  cove- 
nants is  merely  as  to  the  persons,  against  whom  he  warrants. 

An  entry  under  the  title  of  the  warrantor  is  the  same  as  an 
entry  by  himself.  For  his  title  authorizes  the  entry :  and 
when  a  recovery  of  the  premises  is  had  under  his  deed  and 
an  eviction  follows,  it  is  the  same  as  an  eviction  by  himself 
and  that  is  a  breach  of  the  covenant  of  quiet  enjoyment 
against  himself. 

These  principles  are  so  plain,  that  every  lawyer  must 
acknowledge  them,  and  authority  cannot  be  necessary  to 
sustain  them. 

The  motion  is  dismissed. 

Wabdlaw,  Withers,  Whitner,  Glover  and  MtrNRO, 
JJ.,  concurred. 

Motion  dismissecL 
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Chbistopher  Nbal  vs.  Alfbed  M.  Neal. 

Contrdd — hdehUatua  Assumpsit — Money  had  and  re- 

ceived. 

A.  and  B.  baving  agreed  to  exchange  lands,  A.  conveyed  his  to  B.,  and 
B.  gave  A.  bond  to  make  titles.  B.  sold  the  land  which  A.  had  con- 
veyed to  him,  and  either  sold  or  failed  to  identify  the  land  he  had 
boand  himself  to  convey  to  A.,  and  having  got  possession  of  his  bond 
to  make  titles,  kept  it: — Hddf  that  B.'s  conduct  amoanted  to  a 
rescission  of  the  contract,  and  that  A.  might  maintain  indebitatus 
assumpsit  against  him  for  the  value  of  the  land,  A.  had  conveyed  to 
him,  or  for  the  money  he  had  received  for  it. 

BEFORE  MUNRO,  J.,  AT  ANDERSON,  FALL  TFRM,  1857. 

A  statement  of  the  case  is  contained  in  the  opinion 
delivered  in  the  Court  of  Appeals. 

Under  the  instructions  of  his  Honor  the  jury  found  for  the 
defendant.    The  plaintiff  appealed : 

McGowan,  for  appellant,  cited  Com.  on  Con.  293,  250 ; 
Bowers  vs.  Watson,  1  Mill,  893 ;  Eice,  188 ;  1  Strob.  106 ; 
Bupert  vs.  Dunn,  1  Rich.  102;  8  Bl.  Com.  168 ;  2  Esp.  R. 
639;  7  Cow.  24. 

Wilkes,  Reed,  contra,  cited  1  Ch.  PI.  98, 102,  248  ;  8  McC. 
114. 


The  opinion  of  the  Court  was  delivered  by 

Glovbb,  J.    The  action  was  assumpsit,  brought  by  Chris- 
topher Neal  against  Alfred  M.  Neal,  his  brother,  and  the  case 
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was  this : — Sometime  between  the  years  1840  and  1845,  the 
plaintiff  and  defendant  agreed  to  exchange  certain  lands 
which  they  owned  in  Georgia;  and,  in  pursuance  of  that 
agreement,  the  plaintiff  con veyed  to  the  defendant  two  lots  in 
Lee  county ;  the  defendant,  at  the  same  time  giving  his  bond 
to  make  titles  for  a  lot  situate  in  the  Cherokee  country. 
Afterwards  the  defendant  sold  the  lots  in  Lee  county  for  four 
hundred  dollars,  and  also  either  sold  or  failed  to  identify  the 
lot  in  the  Cherokee  country,  for  which  he  was  under  obliga- 
tion to  make  titles  in  consideration  of  the  land  that  he  had 
received  in  exchange  in  Lee  county.  The  defendant  also 
took  from  the  plaintiff's  trunk,  in  his  absence  and  without 
his  knowledge  or  consent — says  Thomas  Neal,  a  brother  of 
both — ^the  bond  which  he  had  given  to  make  titles.  On 
several  occasions,  and  as  late  as  1855,  the  parties  had  frequent 
interviews  and  conversations  respecting  this  exchange  of 
lands,  in  which  the  defendant  promised  to  pay  what  was  right. 
Thomas  Neal  was  employed  and  sent  by  the  defendant  to 
examine  a  lot  in  Cobb  county,  which  he  alleged  to  be  the  one 
which  he  had  exchanged  with  his  brother  and  promised  to 
pay  the  amount  that  his  agent  should  determine  to  be  its 
value. 

Thomas  reported,  that  "the  land  was  a  straddle  of  a 
mountain,  and  not  worth  a  dime,"  which  the  witness  said  was 
satisfectory  to  the  defendant,  but  not  to  the  plaintiff  who 
denied  that  he  had  consented  to  receive  in  exchange  a  lot  in 
Cobb  county.  On  another  occasion,  or  rather  to  another 
witness,  the  defendant  said,  that  the  lot  selected  by  plaintiff 
was  in  Paulding  county,  which  he  also  denied. 

This  is  a  brief  and  unvarnished  account  of  the  course  of 
dealing  and  conduct  between  two  brothers  respecting  an 
exchange  of  their  lands,  slightly  varied  in  some  unimportant 
particulars  by  contradictory  statements ;  but,  after  an  impar- 
tial consideration  of  the  evidence,  to  this  complexion  it  will 
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On  this  evidence  the  plaintiff  tas  brought  his  action  to 
recover  damages  and,  in  the  first  count  of  his  declaration,  sets 
out  the  agreement  to  exchange  lands,  avers  his  compliance 
by  the  execution  of  titles  and  alleges  as  a  breach  the  n^leet 
and  refusal  of  the  defendant  to  perforin  his  promise.  The 
flecond  count  is  indebitatus  assumpsit  for  the  value  of  the  two 
lots  in  Lee  county  sold  and  conveyed  to  the  defendant,  and 
also  the  money  counts;  and  the  single  qt^estion  submitted 
by  the  plaintiff's  grounds  of  appeal  in  support  of  his  motion 
for  a  new  trial  is,  whether  he  can  recover  on  these  allegations 
and  the  proof  made  to  sustain  them. 

The  first  count  presents  a  case  where  relief  may  be  afforded 

by  a  decree  for  specific  performance  in  another  forum ;  but  is 

not  the  foundation  of  an  action  for  damages  for  the  breach  of 

the  agreement.    A  recovery  on  the  second  count — ^indeed  on 

an  the  counts — is  resisted  on  the  ground,  that  the  plaintiff 

had  a  bond  for  titles  to  the  land,  which  was  the  consideration 

of  the  two  lots  in  Lee  county,  and  that  his  remedy  is  on  the 

bond.    Such  an  objection  is  only  plausible  and  deserves  little 

fevor  when  urged  by  one  who  is  not  only  in  possession  of  the 

bond  but  has  sold  the  land;  and  has  thus  voluntarily  rendered 

it  impossible  to  discharge  his  obligation.    The  sale  of  the 

land  by  the  defendant  and  his  promise  to  pay  its  value  to  the 

plaintiff  operated  as  a  rescission  of  the  contract  to  exchange 

lands,  and  left  the  defendant  indebted  for  the  value  of  the  two 

lots  in  Lee  county,  conveyed  by  the  plaintiff  to  him.    If  the 

contract  is  rescinded  by  the  defendant's  acts,  he  is  then 

responsible  as  a  purchaser  and  may  be  liable  under  the 

second  count  for  the  value  of  the  lots ;  but  he  cannot  escape 

fifom  the  count  for  money  had  and  received,  which  embraces 

all  that  class  df  cases  where  one  person,  in  any  manner,  has 

the  money  of  another  which  exmqrioet  bono,  he  should  return. 

In  Bours  <k  Bascornbe^  vs.  Watsony  (1  Mill,  893,)  a  person 

got  by  mistake  of  the  clerk,  twice  as  much  goods  as  he  had 

bought,  and  having  converted  them  to  his  use,  it  was  held, 
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that  the  conversion  amounted  to  a  tacit  consent  that  he  would 
pay  for  them,  and  that  the  law  will  imply  a  promise  to  do  so. 
The  application  of  a  principle  so  just  and  reasonable,  to  this 
case,  establishes  the  defendant's  liability  under  the  count  for 
money  had  and  received,  unless  he  shall  be  able  to  escape  it, 
by  the  introduction  of  new  evidence  on  a  second  trial,  which 
is  ordered ;  and  the  plaintiffs  motion  is  granted. 

O'Nkall,  Wabdlaw,  Withers,  and  Whitnee,  JJ.,  con- 
curred. 

Motion  granted. 


APPEALS    AT    LAW.  87 


Colombia,  Korember  and  December,  1867. 


Thk  Bank  op  the  State  of  South  Carolina  vs.  Stephen 

Bbidges. 

Treyfxias  to  try  Title — Estoppel — Tide  subsequently 
acquired. 

Where  there  is  a  recovery  against  the  defendant  in  an  action  of  trespass 
to  try  title,  and  he  sabseqaentlj  acquires  title  by  taking  out  a  grant 
and  re-enters,  the  recovery  in  the  first  is  no  estoppel  in  a  second  action 
for  the  same  land. 

BBPORE  MUNRO  J.,  AT  SPARTANBURG.  FALL  TERM,  1857- 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

''This  action  was  trespass  to  try  titles.  The  plaintiff 
claimed  title  to  the  land  in  controversy,  under  a  grant  from 
the  State  to  one  Abraham  Markley,  for  one  thousand  acres, 
date  the  8d  Nov.  1788.  On  the  22d  June,  1822,  the  plaintiff 
recovered  a  judgment  against  Markley  for  a  large  amount; 
which  judgment,  having  been  subsequently  revived  against 
Markley's  legal  representative,  the  land  in  question  was 
levied  upon  and  sold  by  the  Sheriff  of  Spartanburg,  and  bid 
off  by  the  plaintiff  to  whom  it  was  conveyed  by  Sheriff  Pool 
on  the  14th  day  of  October  1847. 

"The  land  was  proved  to  have  been  originally  well  tim- 
bered, but  that  from  the  latter  part  of  the  year  1855,  or  the 
commencement  of  1856,  the  defendant  had  cut  down  and 
carried  away  a  large  quantity  of  it,  supposed  to  be  about 
two-thirds. 

"It  was  proved  by  one  of  the  plaintiff's  witnesses,  that  the 
defendant  admitted  that  he  was  cutting  the  timber  for  the 
South  Carolina  Manufacturing  Company, — and  by  another 
witness, — Wm.  Westbrook — that  defendant  had  said  *  he  was 
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cutting  for  Mr.  Bobo,  and  that  lie  wonld  go  on  cutting,  as 
long  as  directed  to  do  so  by  Mr.  B.' 

"It  was  proved  by  another  witness,  James  Nesbit,  that  Mr. 
Bobo  was  now,  and  had  been  for  the  last  eight  or  ten  years, 
a  stockholder  in,  and  the  Superintendent  of  said  Company. 

"It  was  at  this  stage  of  the  case  that  the.plamtiff  offered 
in  evidence  the  record  referred  to  in  the  first  ground  of  ap- 
peal, the  title  of  which  is  '  The  Bank  of  the  State  of  South 
Carolina  vi.  the  South  Carolina  Manufacturing  Company,'  on 
which  a  recovery  was  had  by  the  plaintiff  against  said 
Company  for  the  land  it  question. 

"The  ground  insisted  upoi^  for  the  admissibility  of  the 
evidence  in  question  was,  that  as  Mr.  Bobo  was  a  stockholder 
of  the  Company  at  the  time  the  judgment  was  rendered,  and 
as  defendant  had  cut  the  timber  by  Bobo's  direction,  and  for 
the  use  of  the  Company,  such  a  privity  was  thereby  created 
between  the  defendant  and  the  Company,  as  to  operate  as  a 
conclusive  estoppel  upon  his  right  to  contest  the  plaintive 
daim  to  the  land  in  question." 

"The  defendant  then  introduced  a  grant  from  the  State  to 
Simpson  Bobo  for  nine  hundred  and  eighty-seven  acres,  date 
the  25th  of  June  1851.  As  the  remaining  question  was  one 
exclusively  of  location  between  the  Markley  and  Bobo  grants, 
it  was  submitted  to  the  jury,  who  found  for  the  defendant" 

The  plaintiff  appealed,  and  now  moved  this  Court  for  a 
new  trial  on  the  grounds : 

1.  Because  the  Court  refused  to  admit  in  .evidence  the 
record  in  the  case  of  the  Bank  of  the  State  of  South  Carolina 
against  the  South  Carolina  Manufacturing  Company. 

2.  Because  the  verdict  is  against  law  and  evidence. 
Thomson,  Choice,  for  appellants. 

Bobo,  contra. 
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The  opinion  of  the  Court  was  delivered  by 

MtTNRO,  J.  Whether  there  was  error  in  excluding  the 
record  referred  to  in  the  plaintiflTs  ground  of  appeal,  depends 
upon  two  things.  1st,  Was  there  such  a  privity  established 
between  the  defendant,  and  the  parties  litigant  in  such  pro- 
ceeding, that  the  former  is  as  much  bound  by  it,  as  if  he  had 
actually  been  a  party  thereto,  and  if  so,  is  he  thereby  forever 
estopped  from  setting  up  an  adverse  title  to  the  land,  no 
matter  where,  or  from:  whom  he  may  have  acquired  it? 

In  reference  to  the  first  point,  the  defendant's  legal  identity 
with  the  parties  to  the  record  in  question,  we  confess  to  no 
little  difficulty  in  comprehending,  how  a  body  corporate,  for 
such  we  are  given  to  understand  was  the  character  of  the 
South  Carolina  Manufacturing  Company,  at  the  time  of  the 
recovery  against  it,  a  mere  legal  entity,  a  factitious  creature  of 
the  law,  could  be  held  capable  of  committing  a  trespass.  If 
a  body  corporate  can  be  held  capable  of  committing  a  trespass, 
may  it  not  with  equal  reason,  be  held  capable  of  commiting 
treason,  felony,  or  breach  of  the  peace. 

Such  doctrine,  would  doubtless  have^  been  viewed  as  a 
novelty,  at  the  time  when  Mr.  Chitty  published  his  work  on 
pleading.    See  1  Chitt.  Pl.'46. 

But  we  are  spared  the  necessity  of  deciding  that  point,  for 
conceding  the  defendant  to  have  sustained  toward  the  parties 
to  that  proceeding  the  relation  which  is  contended  for,  it  by 
no  means  follows,  however,  tliat  he  is  forever  precluded  from 
contesting  the  plaintiff's  title. 

The  defendant,  as  we  have  seen,  entered  upon  the  premises 
in  dispute,  under  the  grant  Which  had  been  taken  out  by  Mr. 
Bobo,  subsequent  to  the  termination  of  the  plaintiff's  action 
against  the  South  Carolina  Manufacturing  Company.  In  that 
action  both  parties  claimed  the  land  in  dispute,  und^r  the 
Markley  title ;  the  contest,  as  we  have  seen,  resulted  in  favor 
of  the  plaintiff;  and  to  that  extent,  that  is,  so  far  as  the 
Markley  title  was  concerned,  such  recovery  was  conclusive 
Vol.  XI 7 
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upon  the  defendants,  and  those  claiming  title  under  tbem. 
But  it  has  never  been  doubted,  that  after  a  recovery  in  eject- 
ment, it  is  entirely  competent  for  the  defendant  to  re-enter 
the  premises  under  an  independent  title,  subsequently  ac- 
quired, and  not  previously  adjudicated. 

It  is  not  the  former  recovery  which  constitutes  the  estoppel, 
it  is  the  subject  matter  which  was  in  contestation  between  the 
parties;  upon  the  familiar  principle,  that  where  the  same 
point  has  been  litigated  between  the  same  parties,  and  decided 
upon  by  a  Court  of  competent  jurisdiction,  it  cannot  be  again 
called  in  question.  See  Jimes  vs.  Muldrow,  Chev.  254;  8  East, 
855. 

We  are  therefore  satisfied,  that  the  record  offered  in  evi- 
dence by  the  plaintiff  was  properly  excluded,  and  the  motion 
is  dismissed  accordingly. 

O'Nball,  Wabdlaw,  Withbbs,  Whitneb  and  Gloveb, 
JJ.,  concurred. 

Motion  dmnissecL  * 
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William  Lewis  vs.  The  Wilmington  &  Manchester 
Eailroad  Company. 

Railroads^  Compensation  for  Lands  taken  hy —  Vendee. 

The  right  to  claim  compensation  from  the  WilmingtoD  and  Manchester 
Railroad  Company  for  land  taken  for  the  track  of  their  road,  belongs 
to  the  owner  of  the  tract  at  the  time  the  road  was  finished  through  it, 
or  his  legal  representative,  and  not  to  a  vendee  who  purchased  the  tract 
from  the  owner  after  the  road  was  finished  through  it. 

BEFORE  MUNRO,  J.,  AT  SUMTER,  FALL  TERM,  1855. 

William  Lewis,  the  petitioner,  purchased  from  one  Norton, 
a  tract  of  land  through  which  the  road  of  the  Wilmington 
and  Manchester  Eailroad  Company  passed.  The  purchase 
was  after  the  road  was  finished  through  the  tract.  The 
petitioner  claimed  compensation  for  the  land  taken  by  the 
Company  and  prayed  the  appointment  of  Commissioners 
under  the  Act  of  1846,  (11  Stat.  888)  constituting  the  charter 
of  the  Company,  to  assess  the  value  of  the  land.  The  Com- 
pany resisted  the  appointment  of  Commissioners. 

His  Honor  held,  that  the  terms  of  the  Act  were  explicit, 
and  left  to  the  Court  no  discretion  to  refuse  the  prayer  of  the 
petition,  which  was  granted. 

The  defendants  appealed  and  moved  this  Court  to  reverse 
the  order  made  on  circuit,  on  the  grounds: 

1.  That  the  injury,  if  any,  done  to  the  land,  was  done  while 
it  was  owned  by  Norton,  and  the  right  of  action  therefore 
exists  in  him,  and  the  defendants  are  accountable  to  him  for 
the  loss  and  damage,  if  any,  done  to  the  land. 
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2.  That  the  title  of  the  purchaser  acquired  since  the  road 
has  been  finished  and  gone  into  operation,  gives  him  no  right  ' 
of  action  for  the  previous  injury ;  and  even  if  construed  as  an 
assignment  of  the  right  of  action  therefor,  does  not  entitle  him 
to  bring  the  action  in  his  own  name. 

The  case  was  argued  three  times  by  Baynsworth  and  Mo9es^ 
for  appellant,  and  by  Blanding^  contra. 

The  opinion  of  the  Court  was  delivered  by 

Gloveb,  J.  The  defendant  is  authorized  to  enter  upon  all 
lands  and  tenements  through  which  the  line  of  railroad  may 
pass,  and  the  XVI.  Section  provides  for  compensation  to  the 
*'  owners,"  for  want  of  agreement  as  to  the  value,  or  if  from  any 
other  cause  the  land  cannot  be  purchased,  by  the  appointment 
of  Commissioners  whose  valuation  without  appeal  is  conclusive, 
and  the  land  or  right  of  way  is  vested  in  the  Company  in  fee 
simple  as  soon  as  the  valuation  is  paid,  or  is  refused  when 
tendered.    (11  Stat.  388.) 

The  XVII.  Section  is  in  the  following  words: — "In  the 
absence  of  any  contract  or  contracts  with  the  said  Company, 
in  relation  to  land  through  which  the  said  railroad  may  pass, 
signed  by  the  owner  thereof  or  by  his  agent,  or  any  claimant 
or  person  in  possession  thereof,  which  may  be  confirmed  by 
the  owner  thereof,  it  shall  be  presumed  that  the  land  upon 
which  the  road  may  be  constructed,  together  with  a  space  of 
sixty  five  feet  on  each  side  of  the  centre,  of  said  road,  has  been 
granted  to  the  company  by  the  owner  or  owners  thereof,  and 
the  said  Company  shall  have  good  right  and  title  thereto  and 
shall  have,  hold,  and  enjoy  the  same  as  long  as  the  same  may  be 
used  only  for  the  purposes  of  the  said  road,  and  no  longer, 
unless  the  person  or  persons  owning  the  said  land  at  the 
time  that  the  part  of  the  said  road  which  may  be  on  the 
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said  land  was  finished,  or  those  claiming  under  hitn,  her,  or 
them,  shall  apply  for  an  assessment  of  the  value  of  the  said 
lands,  as  hereinafter  directed,  within  ten  years  next  after  the 
said  part  was  finished ;  and  in  case  the  said  owner  or  owners, 
or  those  claiming  under  him,  her,  or  them,  shall  not  apply  for 
such  assessment,  within  ten  years  next  after  the  said  road 
is  finished,  he,  she,  or  they,  shall  be  forever  barred  from 
recovering  the  said  land  or  having  any  assessment  or  com- 
pensation therefor :  Provided  nothing  herein  contained  shall 
affect  the  rights  of  feme  coverts  or  infants,  until  two  years  after 
the  removal  of  their  respective  disabilities." 

The  general  scheme  adopted  to  secure  to  the  Company  the 
right  of  way,  and  compensation  to  the  landholder,  is  manifest. 
— For  the  want  of  agreement  as  to  the  value  of  the  land  taken, 
or  when  it  cannot  be  purchased,  the  XVI.  Section  directs  a 
valuation  by  commissioners.  But  in  the  absence  of  any 
contract,  or  of  any  valuation  by  commissioners,  within  ten 
years  from  the  completion  of  that  part  of  the  road,  the  XVII. 
Section  authorizes  the  company  to  hold  the  land  as  long  as  it 
shall  be  used  for  the  purposes  of  a  road,  and  presumes  a  grant 
from  the  owner  for  that  purpose :  and  should  no  application 
for  an  assessment  be  made  within  ten  years,  then  the  owner 
is  forever  barred  from  recovering  the  land  or  having  any 
assessment  or  compensation. 

Norton  was  the  owner  of  the  whole  tract  when  that  part  of 
the  road  was  located  and  finished  over  it,  and  having  after- 
wards sold  to  Lewis  the  right  of  the  latter  to  apply  for  an 
assessment;  is  placed  on  the  assumption  that  he  is  one  claiming 
under  the  owner.  At  the  time  the  road  was  finished,  Norton 
no  longer  had  any  interest  in  so  much  of  the  land  as  had  been 
appropriated  to  its  use,  which  could  pass  by  his  conveyance. 
His  deed  would  not  have  divested  his  title  more  effectually 
than  did  the  provisions  of  this  Act,  vesting  in  the  Company 
so  much  as  -was  required  for  the  purposes  of  the  road.    In 
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consideration  of  his  property  taken  for  public  use,  the  law 
secured  to  Norton  the  right  to  demand  and  have  full  compen- 
sation, and  Lewis  who  never  was  the  owner  of  the  land 
occupied  by  the  road,  can  claim  no  right  to  have  an  assessment 
which  is  provided  for  him  who  is  the  owner  when  the  road  is 
finished. 

It  is  not  the  land  but  the  right  to  compensation  that  is 
involved  in  this  controversy,  and  he  is  entitled  to  it  whose 
land  has  been  dedicated  to  the  public  use  and  not  his  vendee, 
who  holds  only  the  balance  of  the  tract.  The  construction 
contended  for  by  the  appellee  defeats  the  express  intention  of 
the  Act,  which  provides  compensation  for  the  owner,  and  the 
XVII.  Section  directs  that  he  who  is  owner  when  the  road  is 
finished  shall  apply  for  an  assessment.  The  further  provision 
"  or  those  claiming  under  him"  could  not  have  contemplated 
Norton's  vendee,  who  neither  purchased  the  land  vested  in 
the  Company,  nor  had  been  deprived  of  property  for  which 
compensation  was  made,  who  cannot  be  regarded  as  a  privy 
in  estate  or,  by  his  purchase,  having  such  an  interest  as  would 
support  his  claim  for  an  assessment  and  valuation.  The  land 
or  right  of  way  is  vested  in  the  Company  in  fee  simple  as 
soon  as  the  valuation  is  paid,  or  is  refused  when  tendered ; 
and  if  application  for  an  assessment  is  not  made  within  ten 
years  after  the  completion  of  the  road,  the  owner  is  forever 
barred  from  recovering  the  land  or  having  an  assessment, 
which  manifests  the  intention  of  the  Legislature  to  divest  the 
owner's  title,  reserving  to  him  the  right  to  claim  the  purchase 
money  or  compensation  alone,  and  in  respect  to  this  Lewis 
cannot  be  regarded  as  one  claiming  under  Norton. 

It  is  a  claim  or  interest  which  Norton  alone  could  assert 
or  dispose  of  in  his  life  time,  and  in  the  event  of  his  intestacy, 
would  be  under  the  control  of  his  legal  representative  or 
distributees. 

This  construction,  in  the  opinion  of  a  majority  of  the  Court, 
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is  warranted  by  the  words  employed,  and  is  reasonable  and 
consistent  with  the  just  and  legal  rights  of  the  parties. 

Motion  granted. 

O'Neall,  Withers,  and  Whitneb,  JJ.,  concurred. 


Wabdlaw,  J.  I  dissent  The  application  for  compensation 
differs  altogether  from  an  action  for  a  legal  injury,  and  to  it 
all  observations  about  assignment  of  a  suit  for  trespass,  about 
wrong  endured,  and  the  like,  are  inapplicable. 

Under  the  construction  which  I  give  to  the  sections  of  this 
Company's  charter,  which  have  beeu  cited,  the  vendee  of  a 
tract  of  land  through  which  the  railroad  runs,  takes  under  a 
conveyance  of  the  tract,  made  without  exception,  the  whole, 
— as  well  that  occupied  by  the  railroad  as  the  remainder : 
— ^if  he  should  permit  the  railroad  Company  to  hold,  without 
complaint,  until  the  expiration  of  ten  years  from  the  time  the 
road  was  there  finished,  the  land  would  become  subject  to 
the  Company's  right  to  enjoy  the  slip  occupied  by  them,  so 
long  as  they  continued  to  use  it  for  their  road,  and  no  longer : 
— but  if  compensation  should  be  claimed  and  paid,  the  fee 
simple  absolute  would  thereby  be  vested  in  the  company.  Is 
it  proper  that  a  former  owner  should  be  permitted  to  effect 
this  transfer  of  the  fee,  contrary  to  his  own  conveyance,  and 
perhaps  contrary  to  the  will  of  the  present  owner  ?  By  what 
reserved  right  can  this  be  done? 

The  words  "  claiming  under  him"  must  in  this  Statute  as  in 
others,  comprehend  vendees.  If  they  include  heirs^  then  the 
right  to  compensation  must  descend  with  the  land.  If  they 
mean  only  executors  andadminutraiors,  then  the  application  for 
compensation  is  in  the  nature  of  a  remedy  for  a  debt  due  to 
one  who  owijed  the  land  at  a  particular  time,  and  the 
obtaining  of  this  debt  by  the  personal  representative  of  that 
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person,  operates  an  influenee  upon  the  land  which  he 
conveyed. 

The  vendee,  it  is  said,  gives  a  price,  increased  or  diminished 
according  to  the  benefit  or  detriment  which  has  come  from 
the  railroad : — it  is  just  as  reasonable  to  say  that,  in  fixing 
the  price,  he  considers  the  right  to  compensation,  which 
passes  as  an  incident  to  the  land. 

An  application  filed  is  equivalent  to  lis  pendens,  notice  to 
the  world,  and  this  answers  all  suggestions  of  compensation 
claimed  by  successive  owners. 


Motion  granted. 
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Jomr  T.  Sloan  vs.  Anson  Bangs  k  Co. 
Rtrtnerskip-^Oont^ud — Oompeienct/  of  witness. 

Where  S.,  ooe  of  two  members  of  a  firm  engaged  in  the  manufacture  of 
eartB,  agreed  with  defendants  to  make  and  deliver  to  them  a  number 
of  carts,  which  the  firm  afterwards  made  and  delivered,  hdd^  upon  the 
evidence,  that  the  contract  was  not  made  with  the  firm,  that  S.  alone 
could  sue  upon  it,  and  that  G.,  the  other  member  of  the  firm,  was  a 
competent  witness  for  S.,  he,  G.,  testifying  that  the  firm  had  declined 
the  contract,  that  it  looked  to  8.  alone  for  payment,  and  that  he,  8., 
had  paid  G.  his  share  by  giving  him  his  promissory  note. 

BEFORE  O'NBALL,  J.,  AT  ANDERSON,  JULY,  EXTRA 
TERM,  1857. 

The  report  of  his  Honor,  the  presiding  Judgs,  is  as 
follows : 

'*  This  case  was  twice  tried,  first  on  a  plea  in  abatement, 
that  the  plaintiff  was  the  partner  of  Wm.  H.  D.  Gaillard  & 
Co.,  with  whom,  in  law,  the  plea  alleged  the  contract  was 
made,  and  that  therefifts  he  could  not  sue  alone ;  upon  this 
plea  an  issue  to  the  country  was  made,  and  resulted  in  a 
yerdict  for  the  plaintiff,  and  there  would  have  been  an  end 
of  the  case,  except  to  assess  the  damages  of  the  plaintiff 
had  it  not  been  that  an  order,  by  consent,  had  been  made, 
that  the  defendants,  in  such  an  event,  should  have  leave  to 
answer  over.  They  pleaded  the  general  issue,  and  the  case 
was  tried,  and  resulted  in  a  verdict  for  the  plaintiff  on  the 
merits. 

"The  grounds  of  appeal,  in  both  issues,  are  so  identical, 
that  I  shall  report  the  case  as  one. 

"  The  defendants,  Anson  Bangs  &  Co.,  were  contractors 
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on  the  Blue  Eidge  Eailroad;  they  desired  to  have  constructed 
two  hundred  and  fifty  carts.  On  the  13th  of  July,  1858, 
Anson  Bangs  wrote  to  John  T.  Sloan  to  take  the  contract. 
Much  of  the  appeal  rests  upon  the  competency  of  Wm.  H. 
D.  Gaillard;  he  was  examined  in  both  issues,  both  on  his 
voire  dire  and  in  chief.  He  stated  that  the  firm  of  "Wm.  H. 
D.  Gaillard  &  Co.,  engaged  in  making  carriages  and  buggies, 
at  Pendleton,  consisted  of  himself  and  John  T.  Sloan.  He 
said  that  "he  refused  to  have  any  thing  to  do  with  the 
contract  with  Bangs.  Sloan  undertook  the  contract  alone, 
and  went  on  to  the  North.  On  his  return,  he  gave  the  firm 
the  opportunity  of  making  a  part  of  the  carts ;  and  Sloan 
has  paid  the  company  in  full;  their  settlement  was  made 
in  the  progress  of  this  case.  The  damages  here,  he  said,, 
will  not  fall  on  him.  If  the  carts,  as  manufactured  by  the 
shop,  produce  loss,  then  the  shop  would  lose  pro  tanto;  if 
they  were  a  profitable  job,  then,  of  course^  he  would  share 
in  the  profits.  The  carts  were  charged  on  the  books  to 
Anson  Bangs  &  Co.  The  first  bill  for  fifty  carts  was  made 
out  in  the  name  of  W.  H.  D.  Gaillard  &  Co.  The  plaintiff 
on  the  21st  January,  1854,  wrote  a  letter,  announcing  the 
completion  of  fifty  carts,  and  asking  a  payment,  and  signed 
it  W.  H.  D.  Gaillard  k  Co.  On  th^th  of  May,  1854,  John 
T.  Sloan,  alone,  drew  a  draft  on  AnMi  Bangs  &  Co.,  in  favor 
of  W.  H.  D.  Gaillard  &  Co.,  for  fifl;een  hundred  dollars,  on 
account  of  railroad  carts ;  they  paid  this  draft.  He  (Gaillard) 
stated  he  received  the  subsequent  payments  from  Bangs  & 
Co.,  by  the  verbal  authority  of  J.  T.  Sloan.  He  proved  a 
letter  of  J.  T.  Sloan,  25th  November,  1854,  addressed  to 
Bixby  and  Birdsall,  in  which  he  speaks  of  "  our  account," 
and  "  we  are  not  particular  about  the  money."  The  settlement 
hereinbefore  spoken  of^  and  by  which  Sloan  paid  him  for  all 
his  interest  in  the  manufacture  of  the  carts,  was  intended  to 
remove  any  objection  to  his  competency  as  a  witness  in  this 
case.    He  said  he  looked  to  Anson  Bangs  &  Co.,  through 


APPEALS    AT    LAW.  99 

Colambi»,  November  and  December,  1857. 

the  plaintifF,  for  the  work  done  by  the  firm.  He  repeated 
he  had  nothing  to  do  with  the  contract  about  the  carts. 
Sloan  said,  if  you  will  make  the  carts,  you  can  get  what  I 
am  to  have.  He  said  Sloan  said  to  him  Bangs  wanted  to 
have  the  carts  made;  witness  replied,  he  wanted  to  have 
nothing  to  do  with  them;  Sloan  then  said,  he  would  have 
them  made,  if  he  had  to  hire  hands  to  make  them.  At  first 
he  only  engaged  to  make  fifty  at  the  price  Sloan  was  to  have, 
then  two  hundred  and  fifty.  He  repeated  he  had  nothing  to 
do  with  Bangs. 

I  have  thus  stated  the  whole  testimony  of  Gaillard  on  the 
objection  as  to  competency;  and  as  to  his  interest  in  the 
contract,  I  thought  he  was  competent ;  that  Sloan  alone  made 
the  contract,  as  appeared  from  Bangs's  letter,  and  the  proof 
of  Mr.  Gaillard;  that  the  firm  were  merely  sub-contractors. 
There  was  proof  to  show  that  Gaillard  &  Co.  purchased 
many  of  the  materials  for  the  carts,  and  one  witness, 
Myron  Bangs,  proved  that  he  heard  the  plaintiff  say  the 
carts  were  to  be  built  by  W.  H.  D.  Gaillard  &  Co.,  at 
Pendleton. 

"  On  the  part  of  the  plaintiff  Wagner  proved  that  Bangs 
inquired  whether  the  plaintifF  was  responsible;  he  said  that 
Bangs  &  Co.  had  mad£  a  contract  with  him  for  two  hundred 
and  fifty  carts.  Abran^  Sergeant  proved  that  Bangs  told 
him  that  he  was  to  give  the  plaintiff'  fifty  dollars  for  each 
cart,  and  the  railroad  freight  from  Charleston.  H.  Campbell 
said  that  Bixby,  one  of  the  partners  of  Bangs  &  Co.,  said 
there  were  carts  at  Pendleton  which  belonged  to  John  T. 
Sloan,  or  him,  and  he  would  run  the  risk  of  letting  him  have 
one. 

*'T.  E.  Breckenridge  proved  that  Sloan  and  Bangs  came  to 
Laurens'  Mill.  Sloan,  Laurens  and  witness,  made  a  contract 
as  to  the  lumber  for  the  carts. 

'*I  have  thus  stated,  I  think  sufficiently,  the  facts  of  the 
case  to   enable  the  Court  to  decide  whether   Wm.  H.   D. 
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Gaillard  was  a  partner  with  Sloan  in  the  contract,  and 
whether  he  had  such  interest  in  the  case  as  rendered  him  an 
incompetent  witness  ?  A  diagram  of  the  cart  to  be  made  was 
furnished  by  Bangs,  and  the  plaintiff's  work  I  thought  fully 
corresponded  with  it.  There  was  a  vast  deal  of  proof  whether 
the  one  hundred  and  fifty  carts  made,  were  made  according 
to  the  contract,  and  whether  they  were  well  or  ill  made,  and 
as  to  their  value.  So,  too,  there  was  proof  that  the  defendants 
directed  the  plaintiff  or  Gaillard  &  Co.,  to  stop  making 
the  carts  when  one  hundred  and  fifty  were  made,  and  that 
damages  were  sustained  by  the  plaintiff  in  the  loss  of 
materials,  &C.,  to  a  large  amount. 

On  the  plea  in  abatement,  I  submitted  the  questions  to  the 
jury,  fully  and  feirly,  whether  Wm.  H.  D.  Gaillard  was  a 
partner  with  Sloan  in  the  contract.  The  testimony  on  both 
sides  was  fully  and  fairly  collated,  and  submitted ;  and  I  gave 
as  I  suppose,  no  indication  of  my  conclusion,  and  from  my 
notes  of  my  charge  no  comments  like  those  contained  in  the 
grounds,  appear. 

"On  the  general  issue,  I  again  submitted  to  the  jury 
whether  the  contract  was  made  with  Sloan  alone,  or  with 
Gaillard  &  Co.  I  gave  no  such  instructions  as  that  contained 
in  the  fifth  ground,  for  the  letter  was  most  material  to  show 
with  whom  the  contract  was  made,  and  the  specifications  of 
the  carts ;  the  offer  of  price,  I  thought,  was  not  conclusive, 
and  the  parties  might  afterwards  very  well  have  added  the 
freight  on  the  railroad ;  so,  too,  the  specifications  of  the  carta 
might  have  been  altered  by  Bangs,  as  proved  by  Gaillard, 
and  as  shown  by  the  diagram ;  and  further,  that  if  he  was 
believed,  one  hundred  and  fifty  carts  were  made,  delivered 
and  accepted.  The  value  of  these  carts  were  variously  fixed 
by  different  witnesses.  If  the  sixth  ground  means  that  I 
refused  to  permit  the  jury  to  have  the  diagram  to  look  at, 
and  examine  in  Court,  or  in  their  room,  it  is  founded  in 
mistake.    If  it  means  that  I  did  not  submit  the  question  to 
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Ae  jury  npon  the  letter,  diagram  and  proof,  that  also  is  a 
mistake. 

*'I  gave  the  jury  the  full  opportunity  of  finding  for  the 
defendants,  if  they  chose;  if  they  found  for  the  plaintiff,  I 
made  various  calculations  to  aid  them  in  their  conclusions. 
They  took  their  own  view  of  the  sura  to  be  allowed  for  the 
carts,  and  the  damages.  Interest  was  allowed  according  to 
the  contract  on  the  price  of  the  carts,  none  was  allowed  on 
the  damages  found  for  the  dissolution  of  the  contract  by  the 
defendants. 

"  The  jury  found  for  the  plaintiff  the  sum  of  three  thousand 
six  hundred  and  sixty-six  dollars  and  sixty-six  cents,  after 
deducting  the  defendants'  payments,  which  I  thought  a  very 
reasonable  finding." 

From  the  verdict  on  the  issue  in  abatement,  the  defendants 
appealed,  and  now  moved  this  Court  for  a  new  trial,  oA  the 
grounds : 

1.  Because  his  Honor  admitted  W.  H.  D.  Gaillard  to  give 
testimony  in  the  case,  after  he  had  acknowledged,  on  his  voire 
dire,  that  he  was  a  partner  with  plaintiff  in  the  manufacture 
of  wheel  carriages,  under  the  firm  of  W.  H.  D.  Graillard  & 
Co. ;  that  the  carts,  for  the  making  of  which  this  suit  was 
brought,  were  made  at  the  shops  of  W.  H.  D.  Gaillard  &  Co., 
by  the  concern  ;  that  he  was  a  partner  of  plaintiff  in  making 
said  carts,  and  was  to  share  with  him  in  the  profits  and  loss 
of  their  manufacture;  that  in  their  books  the  carts  were 
charged  to  Anson  Bangs  &  Co.,  and  not  to  John  T.  Sloan ; 
that  bills  were  made  out  in  the  name  of  W.  H.  D.  Gaillard 
&  Co.,  against  Anson  Bangs  &  Co.,  for  the  carts  as  made ; 
and  that  when  payments  were  made  by  Anson  Bangs  &  Co., 
for  the  said  carts,  they  were  receipted  for  by  W.  H,  D. 
Gaillard  &  Co.,  and  credited  to  Anson  Bangs  &  Co.,  on  their 
books. 
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2.  Because  his  Honor  charged  the  jury,  that  notwithstanding 
the  contract  to  make  the  carts  was  made  by  John  T.  Sloan,  a 
partner,  and  the  only  partner  with  W.  H.  D.  Gaillard  in  the 
firm  of  W.  H.  D.  Gaillard  &  Co.,  and  notwithstanding  the 
carts  were  made  by  the  said  firm,  charged  in  the  books  of 
the  firm  to  Anson  Bangs  &  Co.,  payments  made  the  said  firm 
by  Anson  Bangs  &  Co.,  for  the  carts,  yet  the  jury  might 
presume  it  was  not  a  partnership  demand  of  W.  H.  D. 
Gaillard  &  Co.,  against  Anson  Bangs  &  Co.,  but  an  individual 
demand  of  John  T.  Sloan  against  the  said  Anson  Bangs  & 
Co.,  upon  which  he,  the  said  John  T.  Sloan,  might  sue  in  his 
individual  capacity. 

8.  Because  W.H.  D.  Gaillard  admitted  in  his  testimony 
that  he  and  his  partner,  John  T.  Sloan,  had  had  a  settlement 
after  this  action  was  brought,  for  the  purpose  of  trying  to 
make  him,  the  said  W.  H.  D.  Gaillard,  a  competent  witness, 
to  prove  the  demand  of  hip  co-partner,  John  T.  Sloan,  against 
the  said  Anson  Bangs  &  Co.,  on  account  of  said  carts. 

4b.  Because  such  a  stratagem,  entered  into  by  partners  in 
making  the  carts,  and  who  had  equally  shared  the  profits  of 
the  contract,  with  a  view  of  sustaining  the  action,  was  in 
violation  of  well-known  principles  of  the  common  law, 
which  forbids  any  one  to  give  evidence  in  his  own  case. 

5.  Because  W.  H.  D.  Gaillard  having  shared  the  profits 
of  the  contract,  could  not  be  released  by  his  partner,  or  release 
his  partner,  so  as  to  make  him  a  competent  witness  to  testify 
in  the  case. 

6.  Because  the  finding  of  the  jury  was  not  only  without 
evidence,  but  contrary  to  the  evidence  and  the  whole 
circumstances  of  the  case,  which  showed  that  the  contract 
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to  make  the  carts  was  made  by  John  T.  Sloan,  as  a  member 
of  the  firm  of  W.  H.  D.  Graillard  &  Co.,  and  that  the  carts 
were  made  by  the  said  firm,  charged  in  their  books,  and 
receipted  for  in  the  name  of  the  firm. 

From  the  verdict  on  the  general  issue,  the  defendants  also 
appealed,  and  now  moved  this  Court  for  a  new  trial,  on  the 
grounds : 

1.  Because  his  Honor  admitted  W.  H.  D.  GaiUard  to  give 
testimony  in  the  case  for  the  plaintiff  after  it  was  shown,  as 
is  respectfully  submitted,  by  his  own  acknowledgments  on 
his  voire  dire^  and  by  the  papers  which  he  proved  in  the 
cause,  that  he  was  interested  alike  in  the  manufacture  of  the 
carts,  for  which  the  action  was  brought,  and  in  the  result  of 
the  suit,  and  was,  therefore,  an  incompetent  witness. 

2.  Because  his  Honor  charged  the  jury,  that  there  was 
nothing  in  the  case  to  show  that  W.  H.  D.  GaiUard,  was 
a  partner  with  plaintijff  in  the  manufacture  of  the  carts;  that 
the  letters  written  by  him,  and  all  he  did  in  the  matter,  was 
for  plaintiff  and  easily  explained ;  that  the  question  as  to 
whether  he  was  a  partner  or  not,  was  settled  by  -the  verdict 
on  the  plea  in  abatement ;  when,  it  is  respectively  submitted, 
after  Mr.  Gaillard  had  proven  in  this  case  that  the  carts 
were  manufactured  by  W.  H.  D.  Gaillard  &  Co.,  himself  and 
plaintiff  constituting  the  firm,  that-  he  was  interested  in  their 
manufacture,  shared  in  the  profits  and  loss  of  the  contract, 
charged  the  carts  on  the  books  of  W.  H.  D.  Gaillard  &  Co., 
to  defendants,  made  out  the  bills  for  the  carts  in  the  name  of 
W.  H.  D.  Gaillard  &  Co.,  and  receipted  for  payments  for  said 
carts  in  the  name  of  W.  H.  D.  Gaillard  &  Co.,  his  Honor 
should  have  submitted  to  the  jury  to  pass  upon  the  question 
of  fact,  as  to  whether  W.  H.  D.  Gaillard  was  a  partner  in  the 
contract  for  the  carts  or  not,  and  should  have  said  to  them, 
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that  if  they  believed  him  to  be  a  partner,  then  they  had  a 
right,  and  it  would  be  their  duty  to  reject  his  testimony. 

8.  Because  W.  H.  D.  Gaillard  admitted  in  his  testimony, 
that  he  and  plaintiff  had  made  a  settlement  after  this  action 
was  commenced,  for  the  purpose  of  trying  to  make  himself  a 
competent  witness  for  plaintiff;  that  plaintiff  had  given  his 
note  to  W.  H.  D.  Qtiillard  &  Co.,  for  making  the  carts,  and  yet 
he  refused  to  say  whether  he  ever  expected  plaintiff  to  pay 
said  note  or  not ;  and  whilst  he  admitted  that  he  was  interested 
in  the  profits  and  loss  of  manufacturing  the  carts,  he  would 
neither  admit  or  deny  that  he  was  to  share  the  damages  which 
were  claimed,  and  might  be  recovered  in  this  case ;  whereby 
was  evidenced  an  ingenious  stratagem,  to  render  competent, 
evidence  which  the  parties  knew  to  be  inadmissible  otherwise 
— which  stratagem,  if  successful,  must  defeat  the  ends  of 
justice  as  secured  by  the  great  principles  of  the  common  law, 
prohibiting  a  party  from  testifying  in  his  own  cause,  and 
should  not,  therefore,  be  allowed  to  prevail  in  this  Court. 

4.  Because  W.  H.  D.  Gaillard,  having  shared  in  the  profits 
of  the  contracts  for  making  the  carts,  with  his  partner,  John 
T.  Sloan,  the  plaintifl^  could  not  be  released  by  his  partner, 
or  release  his  partner,  so  as  to  make  him  a  competent  witness 
to  testify  in  the  case — and  his  testimony,  therefore,  should 
have  been  rejected  by  the  Court. 

5.  Because  his  Honor,  charged  the  jury  that  the  letter  from 
Anson  Bangs  to  John  T.  Sloan,  dated  18th  July,  1868,  was 
no  evidence  of  the  contract  for  making  the  carts ;  that  the 
only  evidence  of  the  contract  was  to  be  found  in  admissions 
of  Anson  Bangs,  as  proven  by  Col.  Wagner  and  Mr.  Sargent; 
when,  it  is  respectfully  submitted,  that  the  letter  of  Anson 
Bangs  was,  under  the  circumstances,  the  best  evidence  of  a 
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eontract,  and  it  should,  at  all  events,  have  been  submitted  to 
the  jury,  to  inquire  and  determine  what  the  contract  was. 

6.  Because  his  Honor  charged  the  jury  that  the  contract 
had  been  complied  with  by  plaintiff,  as  to  its  general  scheme, 
referring  to  a  diagram  offered  in  evidence  by  plaintiff,  without 
giving  it  to  the  jury  to  determine  what  the  contract  was, 
whether  it  was  best  specified  and  illustrated  by  the  said 
diagram,  or  the  letter  of  Anson  Bangs,  before  mentioned,  and 
whether  the  contract  had  been  complied  with  or  not. 

7.  Because  his  Honor  charged  the  jury  that  the  verdict 
should  be  for  plaintiff,  and  for  a  sum  not  exceeding  four 
thousand  seven  hundred  and  forty-nine  dollars,  nor  less  than 
one  thousand  three  hundred  and  fourteen  dollars,  when  it  is 
respectfully  submitted,  that  under  the  pleadings  and  proof  the 
verdict  might  have  been  for  defendants ;  and  if  for  plaintiff, 
should  have  been  for  a  less  sum  than  one  thousand  three 
hundred  and  fourteen  dollars. 

8.  Because  the  sum  found  by  the  jury  against  the  defendants 
is  excessive,  not  warranted  by  the  testimony,  and  works  a 
great  injustice  and  wrong  to  defendants. 

-Beerf,  Perry,  for  appellants.  The  action  should  have  been 
in  the  name  of  the  copartnership,  and  by  the  copartners.  At 
all  events  Gaillard  had  a  direct  pecuniary  interest  in  the 
result  of  the  suit,  and  was  therefore  an  incompetent  witness 
to  testify.  Oraoe  vs.  Smith,  2  Bl.  E.  998 ;  Dod  <t  Dod  vs. 
-Ba&cjf,  16  Johns.  E.  84;  Simpson. vs.  FeUs,  1  McC.  Ch.  213  ; 
Benson  vs.  McBee  A  Alexander^  2  McM.  91 ;  Bartleit  vs.  Jones, 
2  Strob.  471 ;  Pierson  vs.  Steinmyer,  4  Eich.  809 ;  Holliday 
vs.  Daggett,  6  Pick.  859.  Private  arrangements  by  one  part- 
ner for  his  separate  benefit,  are  not  valid.  Hamsey  &  Taggert 
You  XL— 8 
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VS.  McBride  Jt  Passey^  4  Strob.  14;  Story  on  Part.  854;  1 
Chit.  PI.  11 ;  Gow  on  Part.  18, 16. 

Harrison^  McOowan^  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  The  question  mainly  relied  upon  in  this  case 
is  the  incompetency  of  W.  H.  D.  Qtiillard,  a  witness  on  both 
issues.  On  the  first,  that  of  the  plea  in  abatement,  there  can  be 
no  doubt  that  he  was  competent,  when  we  look  at  the  way 
in  which  he  was  presented.  Because  he  was  alleged  to  be 
Sloan's  copartner  was  certainly  no  reason,  why  he  was  to  be 
excluded.  To  show  his  interest  the  defendant  examined  him, 
on  his  voir  dire^  and  he  stated,  "  that  the  firm  of  W.  H.  D. 
G-aillard  &  Co.,  consisted  of  himself  and  the  plaintiff  Sloan. 
But  that  the  firm  made  no  contract  with  the  defendants.  They 
made  the  carts  for  Sloan.  He,  Gaillard,  refused  to  have  any- 
thing to  do  in  the  contract  with  Bangs  &  Co.  Sloan  after  his 
return  from  the  North,  gave  the  firm  an  opportunitj^of  making 
a  part  of  the  carts.  Sloan  he  said  had  paid  the  company  in 
full  He  (witness)  has  nothing  to  do  with  the  case."  This  is 
his  precise  examination  upon*  the  voir  dire^  which  I  have  taken 
,  from  my  notes,  so  that  the  question  of  incompetency  might 
be  better  understood,  than  from  the  mass  of  his  proof,  as  set 
down  in  my  report.  Beyond  all  doubt,  he  could  not  be  ex- 
cluded from  that  examination.  When  sworn,  in  chie^  if  there 
were  any  indication  of  interest,  or  bias,  such  went  to  his  credit, 
and  of  that  the  defendants  had  the  benefit  before  the  jury, 
who  notwithstanding  these,  and  every  other  fact  relied  upon 
by  the  defendants,  found,  tliat  he  was  not  the  partner  of 
Sloan  in  the  contract  with  Bangs  &  Co. 

Oq  the  second  issue,  that  in  which  the  plaintiff  went  to  the 
jury  to  recover  as  a  sole  contractor,  Mr.  Gaillard  when 
presented  as  a  witness  could  not  be  challenged  as  a  copartner. 
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for  the  verdict  concluded  that  matter;  but  still  the  question 
was  first  presentable,  had  he  an  interest  in  the  event  of  this 
suit?  and  here  again,  he  was  examined  touching  his  interest, 
and  he  said,  "the  damages  here  will  not  fall  upon  him ;  if  the 
carts  as  manufactured  produce  loss,  then  the  shop  would  loose, 
otherwise  he  would  have  a  share  of  the  profits."  This  short 
note  of  his  testimony,  must  be  explained  before  we  can  under- 
stand it  He  and  his  firm  were  sub-contractors  at  first,  for  a 
part,  and  then  for  all  the  carts,  under  Sloan.  He  had  affirmed 
that  Sloan  had  settled  with  him  for  his  part  of  the  job.  The 
words  which  he  used  meant,  that  if  the  workmanship  and 
materials  for  the  carts,  cost  more  than  the  stipulated  price,  he 
as  one  of  the  partners  in  the  shop  would  lose  pro  tanto :  if  the 
price  exceeded  the  workmanship  and  materials,  he  would  gain 
pro  ianio.  This  was  no  interest  in  the  suit.  For,  let  Sloan 
gain  or  lose,  he  was  liable  to  pay  Gailliard  &  Co.  the  contract 
price.  Indeed  he  had  already  done  it,  by  giving  Gaillard  his 
note  for  his  share.  It  was  no  objection  to  his  competency 
when  asked, — whether  he  would  enforce  that  note,  if  Sloan 
lost  this  wiit?  he  said  he  did  not  know  what  he  would  do. 
Legally  he  could  enforce  the  note, — as  an  act  of  friendship  he 
might  forgive  it. 

There  was  nothing  therefore  to  exclude  him  in  the  begin- 
ning, and  when  examined  on  all  facts  of  the  case,  I  think 
there  was  nothing  to  show  he  had  any  interest  in  the  event 
of  this  suit. 

The  parties  (defendants)  here  again,  had  not  only  the  bene- 
fit of  urging  upon  the  jury  the  various  facts  showing  his 
participation  in  the  manufacturcvof  the  carts,  as  affecting  his 
credit,  but  again  they  put  to  the  jury  the  question,  whether, 
it  had  not  been'  shown  that  Sloan  was  not  a  sole  contractor 
with  Bangs  &  Co.,  but  that  in  fact  he  and  Gaillard  were  joint 
contractors,  (although  not  partners),  and  that  question  was 
again  Mrly  and  distinctly  submitted  to  the  jury,  and  upon  it 
a  second  verdict  was  found  for  the  plaintiff.    How  can  it  be 
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that  against  Gaillard's  oath,  and  against  two  verdiots,  we  can 
be  called-iipon  to  declare  his  testimony  to  be  incompetent?  I 
am  sure  I  cannot,  and  of  that  opinion  is  the  Court.  The 
other  grounds  relate  to  the  fiacts — upon  which  the  finding  of 
the  jury  is  much  apter  to  be  right,  than  any  guess  of  this 
Court  would  be. 
The  motions  on  both  issues  are  dismissed. 

WiTHEES,  Whitneb,  Gloveb,  and  MuNBO,  JJ.,  concurred. 

Motions  dismissed. 


APPEAIS    AT    LAW.  109 


OolnmbU,  Norember  and  Beoember,  1867. 


Frances  Ank  Imqvr  vs.  Daniel  Kennedy  Doyle. 

Sheriff— ^Sheriff^ 8  Sale — Gonveyance — Begistry — Re^ 
cordinff — Gases  approved. 

Sale  by  a  sheriff  in  1826  under  a  levy  of  land  made  four  years  before  by 
his  predecessor,  sustained. 

An  ez-sheriff  may  buy  land  sold  under  a  leyy  which  he  made  when  he 
was  in  office. 

The  declarations  of  a  person  in  possession  of  lands,  made  daring  his 
possession  and  before  controTersy,  are  admissible  to  shew  that  his  po8« 
session  was  not  adyerse : — and  the  want  of  adverse  character  in  the 
pdssession,  both  prevents  his  acquisition  of  title  under  the  statute  of 
limitations  and  rebuts  presumptions  of  title,  which  lapse  of  time  might 
have  raised  in  his  favor. 

When  a  sheriff  sells  land  under  ^.  fa,,  his  deed  of  conveyance  and  not 
the  contract  made  by  the  bidding,  transfers  the  debtor's  title,  and  no 
relation  back  will  be  had  to  give  priority  to  the  conveyance. 

A  previons  conveyance  of  the  land,  not  registered  within  the  prescribed 
time,  but  registered  in  the  interval  between  a  sheriff's  sale  and  his  con- 
veyance, will  not  under  the  Begistry  Acts  be  postponed  to  the  sheriff's 
conveyance. 

The  lapse  of  twenty  years  between  the  date  of  the  previons  conveyance 
and  its  registration,  where  the  debtor  has  remained  in  possession 
acknowledging  the  rights  of  others  under  the  conveyance,  will  not  of 
itself  make  the  conveyance  fraudulent,  or  ineffectual  either  against  the* 
debtor  himself,  or  against  a  purchaser  at  sheriff's  sale,  whose  convey- 
ance was  executed  after  the  registration  of  the  previons  conveyance, 
although  the  sheriff's  sale  preceded  the  registration. 

Under  &ed  vs.  ManseU,  6  Bich.  437,  the  registration  of  a  conveyance 
registered  after  six  months,  has  no  relation  back  in  determining  the 
order  of  priority  under  the  Begistry  Acts,  but  takes  affect  from  the  date 
of  the  registration  to  defeat  all  subsequent  conveyances. 

BEFORE   WITHEBS,  J,  AT   DABLINGTON,  FALL  TEBM, 

1857. 

The  report  of  hia  Honor,  the  presidiBg  Judge,  is  as  foUoirs : 
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^  "The  action  was  trespass  to  try  title.  The  plaintiff 
claimed  under  a  deed  from  the  sheriff,  made  and  delivered 
in  1850,  but  the  sale,  in  pursuance  of  which  the  deed  was 
executed,  was  made  by  the  sheriff  in  1848.  After  the  sale 
and  before  the  conveyance  to  the  plaintiff,  about  a  year,  to  wit: 
in  1849,  the  defendant's  deed  was  recorded ;  and  I  supposed 
that  Steel  and  Mansell  made  this  recording  sufficient  notice 
of  a  prior  conveyance,  and  so  held.  The  prior  conveyance 
thus  recorded  in  1849,  was  dated  in  1829,  and  was  one  from  the 
then  sheriff,  Ingram,  to  Peter  C.  Coggeshall,  for  a  portion  of 
the  land  now  in  dispute,  not  all,  nor  (I  believe)  the  major 
part;  and  the  said  deed  was  made  to  Coggeshall  by  Ingram,  in 
virtue  of  a  sale  by  him  to  Coggeshall  in  1826,  and  that  sale 
was  in  pursuance  of  a  levy  by  Samuel  Bacot,  sheriff,  made  in 
1822,  under  which  Ingram  sold  to  Coggeshall.  Another 
parcel  of  the  same  land,  now  in  dispute,  was  levied  on  at  the 
same  time  by  Bacot,  and  sold  by  Ingram,  sheriff,  in  1826,  to 
Samuel  Bacot,  conveyed  to  him  in  1882,  and  that  conveyance 
was  recorded  within  six  months.  All  the  sales  were  made 
under  executions  against  Daniel  Doyle,  whose  title  each 
party  claimed. 

*'  Overruling  the  propositions  for  the  plaintiff,  arising  out 
of  these  facts,  I  held :  1st.  That  the  levy  by  Bacot  superseded 
the  necessity  to  return  the /./a.  as  the  law  stood  before  1827. 
and  was  good  authority  for  his  successor,  Ingram,  to  sell. 
2nd.  That  Bacot,  though  he  had  made  the  levy  in  1822,  as 
sheriff  could  lawfully  buy  from  Ingram,  sheriff,  in  1826.  So 
much  for  the  1st,  8rd  and  4th  grounds  of  appeal. 

"I  shall  have  to  make  a  laborious  statement  to  render 
intelligible  the  other  grounds  of  appeal. 

"Daniel  Doyle  lived  and  died  on  the  land  in  dispute.  He 
resided  there  forty  or  forty-five  years,  within  the  memory  of 
witnesses.  Notwithstanding  the  sales  by  Ingram,  he  contin- 
ued to  reside  there.  Kennedy  Doyle,  the  defendant,  lived 
there  also  with  his  jGather  from  his  birth  to  the  present  day, 
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except  that  he  made  a  crop  one  season  with  a  neighbor,  still 
visiting  on  leisure  days  the  homestead.  While  a  minor, 
Daniel,  the  father,  sometimes  rented  a  portion  of  the  land  to 
others,  and  the  rent,  in  kind,  was  rendered  by  leaving  it  as 
his  crib,  or  the  one  he  used.  The  defendant  cultivated  the 
land  from  year  to  year,  unless  that  be  excepted  in  which,  as 
already  stated,  he  made  a  crop  with  a  neighbor.  Daniel,  the 
father,  and  Kennedy,  the  son,  seemed  to  treat  the  land  as 
common  property,  so  far  as  the  observation  of  others  went. 
Kennedy  sometimes  rented  some  of  it.  He  was  of  age  some 
twenty  years  ago.  It  was  at  a  point  of  the  trial,  showing 
this  state  of  things  (described  to  be  sure  in  very  general 
terms,)  that  the  plaintiff  sought  to  prove  declarations  of 
Daniel  Doyle  in  jGeivor  of  his  title,  on  the  grounds  that  he  had 
been  long  in  possession,  apparently  absolute  owner :  that  the 
presumption,  quoad  Kennedy,  the  defendant,  arose,  that  his 
possession  was  under  his  father,  in  subordination  to  his  title. 
With  hesitation,  and  overruling  the  defendant's  objection,  I 
indulged  the  plaintiff  in  that  course  of  testimony. 

"  When  the  defendant's  case  was  heard,  it  appeared  that 
Coggeshall  had  conveyed  the  land  he  bought  to  Buffin  in 
1832,  and  Buffin,  in  the  same  year,  to  this  defendant  and  two 
of  his  brothers ;  neither  of  which  deeds  were  recorded :  that 
in  1838,  a  case  was  pending  against  Daniel  Doyle  by  the 
heirs  at  law  of  Samuel  Bacot,  involving  the  portion  of  the 
land  bought  by  Bacot  in  his  lifetime,  and  in  that  year  a 
paper  was  executed  between  King,  son-in-law  and  adminis- 
trator of  Bacot,  and  Daniel  Doyle,  whereby  Doyle  engaged  to 
pay,  on  or  before  a  day  in  1841,  a  sum  certain  to  the  heirs 
of  Bacot,  or  to  King  for  their  use,  and  on  the  payment  of  the 
money  King  agreed  to  convey  the  land  to  James  P.  Doyle, 
and  this  defendant :  Daniel  Doyle  stipulated  that  he  had  no 
title  to  the  land,  epccept  what  was  expected  to  be  derived 
from  that  contract.  Upon  the  execution  of  that  contract,  the 
acUon  pending  was  to  be  dropped.    Some  payments  have 
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been  made  by  the  defendant  under  and  by  virtue  of  this 
agreement. 

"  The  plaintiff  contended  that  Daniel  Doyle  had  reacquired 
title  as  against  both  purchasers  from  Ingram  by  adverse  pos- 
session, and  she  relied  on  his  declarations  and  acts  of 
dominion  to  maintain  that  ground,  as  well  as  upon  certain 
declarations,  on  three  occasions,  by  this  defendant,  once 
saying  that  the  land  was  his  father's ;  again,  that  the  line  of 
Eailroad  divided  his  father's  from  a  neighbor's  land ;  and  a 
third  time,  (when  he  and  his  father  had  fallen  out  and  the 
latter  had  offered  violence,)  that  he  had  cloaked  that  property 
long  enough.  On  the  other  hand  many  declarations  of 
Daniel  were  introduced  in  evidence  denying  title  to  the  land 
in  himself,  or  claim  of  title. 

"  A3  arising  out  of  such  developments,  I  held  that  Daniel's 
declarations,  verbal  and  in  writing,  were  receivable  in  reply 
to  such  as  plaintiff  had  adduced ;  that  they  were  legitimate 
upon  the  question  of  adverse  possession :  that  while  this 
plaintiff  might  cover  herself  with  the  rights  of  creditors  of 
Daniel,  yet  that  if  Daniel  acknowledged  himself  to  hold,  not 
for  himself  but  in  subordination  to  another's  title,  that  the 
plaintiff,  a  purchaser  at  sheriff''s  sale,  and  all  other  creditors 
were  properly  confronted  with  such  evidence  when  they  set 
up  adverse  possession.  The  question  of  adverse  possession, 
by  Daniel  Doyle,  was  submitted  to  the  jury  with  such  instruc- 
tions as  are  not  excepted  to.  I  presume  it  would  be  difficult  to 
make  that  point  for  the  plaintiff  or  any  othex  creditor,  after 
what  Doyle  did  and  said  in  1888,  in  his  transactions  with 
King.  Doyle  was  greatly  embarrassed  by  executions  all  the 
time,  and  it  was  not  difficult  to  see  that  while  he  wished  to 
remain  on  the  premises,  he  did  not  wisn  to  have  any  such 
interest  in  them,  as  the  sheriff  could  sell. 

''  The  plaintiff  obtained  her  judgment  against  Doyle,  on  a 
note  given  by  her  mother  for  two  hundred  dollars  to  her, 
while  the  mother  was  feme   sole:   she  afterwards  married 
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Doyle — ^they  lived  a  short  time  together,  and  the  plaintiff 
saed  mother  and  husband,  obtained  her  judgment,  and  bought 
the  land  at  a  sale  under  her  own  execution,  there  being 
various  other  judgments  against  Doyle  at  the  same  time. 
The  jury  found  for  the  defendant," 

The  plaintiff  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds : 

1.  Because,  it  is  respectfully  submitted,  his  Honor  erred  in 
holding  that  the  recording  of  the  deed  of  sheriff  Ingram  to 
Coggeshall,  after  the  sale  of  the  land  in  dispute  by  sheriff 
Huggins,  was  notice  to  plaintiff  of  said  deed,  and  that  there* 
fore  the  case  of  Steel  vs.  Mansell,  6  Rich.  487,  was  conclusive 
on  that  point  against  the  plaintiff's  claim  in  this  case. 

2.  Because  the  declarations  of  Daniel  Doyle  should  not 
have  been  received  in  evidence  in  favor  of  the  defendant,  said 
Doyle  having  never  relinquished  possession,  and  judgments 
and  executions  all  the  while  hanging  over  him,  he  receiving 
the  rents  and  profits,  and  because  such  declarations  of  said 
Doyle,  tvere  not  in  reply  to  any  declarations  of  said  Doyle, 
brought  out  by  the  plaintiff. 

8.  Because  the  sale  to  Bacot  by  sheriff  Ingram,  under  a 
levy  made  by  said  Bacot  as  sheriff,  was  void,  and  therefore 
sheriff  DuBose's  deed  should  have  been  excluded. 

4.  Because  both  sales  by  sheriff  Ingram  were  void,  being 
made  without  lawful  authority. 

5.  Because  the  paper  signed  by  James  King  and  Daniel 
Doyle  should  have  been  excluded,  but  being  admitted,  the 
jury  should  have  been  instructed  that  such  a  transaction  was 
a  fraud  per  se  on  Daniel  Doyle's  creditors,  and  further  that 


114  APPEALS    AT    LAW. 

Leger  ««.  Dojle. 

Daniel  Doyle  under  its  terms,  being  tenant  of  James  King 
and  those  whom  he  represented,  the  payments  of  money  by 
defendant  thereunder  to  King,  was  a  distinct  recognition  of 
the  tenancy  of  his  father,  which  estopped  him  from  denying 
that  the  said  Daniel  Doyle  was  his  landlord,  without  first 
surrendering  to  the  plaintiff  the  possession  of  the  premises, 
the  heirs  of  Bacot  not  having  come  in  to  defend  under  the 
rule  of  Court. 

6.  Because,  in  addition  to  the  above,  the  uncontradicted  dis- 
claimers by  defendant  of  title  in  himself,  (except  by  the 
declarations  of  Daniel  Doyle)  and  of  his  own  repeated  decla- 
rations of  title  in  his  father,  estopped  defendant  from  proving 
title  out  of  his  father,  and  that  therefore  his  Honor  erred  in 
holding  that  paper  title  in  any  body  other  than  Daniel  Doyle 
was  enough  to  defeat  plaintiff's  action. 

7.  Because  the  transaction  between  King  and  Daniel 
Doyle  though  it  may  have  been  good  as  between  them,  did  not 
aflfect  the  rights  of  creditors,  prior  or  subsequent,  who  had  no 
actual  notice  thereof,  of  which  there  was  not  a  pretence  in  this 
case,  and  that  therefore  Daniel  Doyle's  adverse  possession, 
prior  to  the  date  of  that  transaction,  retained  its  character  as 
to  the  plaintiff  and  other  judgment  creditors,  and  that  there- 
fore his  Honor  erred  in  ruling  that  Daniel  Doyle's  possession 
lost  its  adverse  character  by  the  said  transaction. 

8.  Because,  in  a  case  like  this,  a  purchaser  at  sheriff's  sale 
acquires  the  rights  of  any  creditor,  to  whose  execution  the 
sheriff's  authority  may  be  referred.  Notice  of  defendant's 
rights  had  by  the  plaintiff  is  of  no  consequence,  if  she  or  any 
other  creditor,  at  the  time  of  extending  the  credit  to  Daniel 
Doyle  had  not  such  notice. 

9.  Because,  even  if  the  recording  of  the  deed  of  Ingram  to 
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Coggeshall  sboald  be  lield  as  notice  to  plaintifif,  it  can  be 
held  to  extend  only  to  that  deed,  and  not  to  the  deed  of 
Cioggeshall  to  Baffin,  and  of  the  latter  to  the  three  sons  of 
Daniel  Doyle,  which  have  never  been  recorded ;  hence  Daniel 
Doyle's  possession  from  date  of  Ingram's  deed,  so  far  as 
cr^tors  are  concerned,  mast  be  regarded  as  adverse,  as 
against  Coggeshall,  and  of  coarse  against  those  claiming 
nnder  him. 

j^wm,  Nonoood,  for  appellant. 

Moses^  Inglia^  contra. 

The  opinion  of  the  Coart  was  delivered  by 

Wabdlaw,  J.  This  Court  approves  the  Circuit  decisions, 
which  have  been  brought  under  review  here. 

The  sale  by  Ingram,  sheriff  under  a  levy  made  four  years 
before  by  Bacot,  his  predecessor  in  office,  is  sustained  by  the 
authority  of  the  case  of  Qassoway  vs.  Hall^  8  Hill,  289. 

The  purchase  by  Bacot  after  the  expiration  of  his  term 
of  office,  from  sheriff  Ingram,  of  land  sold  under  a  levy 
which  Bacot,  when  sherifi^  had  made,  was  not  contrary  to 
the  letter  or  the  reason  of  ^any  statute  which  has  been  passed 
in  this  State  to  prevent  a  sheriff  from  buying  directly,  or 
indirectly,  at  his  own  sale.  See  Act  of  1889 ;  11  Stat.  88,  sec. 
.  59;  Act  of  1828,  6  Stat.  218;  Act  of  1791,  7  Stat.  263,  sec.  8. 

The  regular  turning  over  of  the  execution  by  Bacot  to  his 
successor,  and  the  regular  sale  by  Ingram  at  a  proper  time 
and  place,  will,  in  the  absence  of  proof-to  the  contrary,  be 
presumed. 

The  declarations  of  Daniel  Doyle,  made  during  his  possession 
and  before  controversy,  were  admissible  to  show  the  character 
of  his  possession,  upon  the  question  whether  it  was  adverse. 
As  to  actual  fraud,  which  has  been  imputed,  the  verdict 
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affords  patent  contradiction;  but  it  is  not  unimportant  to 
remark  that  the  old  executions  against  Daniel  Doyle^  which 
existed  in  1826,  may  all,  in  the  absence  of  any  opposing 
evidence,  be  presumed  to  have  been  satisfied,  before  the 
plaintiff  obtained  her  judgment  against  him  in  1849;  and 
that  no  execution  against  him  between  these  old  ones  and 
the  plaintiff's  was  shown.  Concerning  the  presumption  of  a 
conveyance  from  Coggeshall,  or  some  person  claiming  under 
Ooggeshall,  to  Daniel  Doyle,  which  the  lapse  of  twenty  years, 
between  the  date  of  the  conveyance  to  Coggeshall  and  the 
time  of  its  registration  has  been  thought  to  raise,  it  may  be 
remarked  that  the  same  want  of  adverse  character  in  Daniel 
Doyle's  possession,  which  prevented  his  acquisition  of  a  title 
by  the  statute  of  limitations,  also  rebutted  presumptions  of 
title  in  him.  The  plaintiff  claims  under  him,  and  can  have 
no  rights  superior  to  those  he  had. 

The  main  question  in  the  case  is  that  which  relates  to  the 
registration  of  the  deed  of  conveyance  from  sheriff  Ingram 
to  Coggeshall,  and  this  question  affects  only  a  portion  of  the 
land  sued  for. 

Bacot,  sheriff,  levied  in  1822;  under  this  levy  Ingram 
sheriff  sold  to  Coggeshall  in  1826;  and  under  this  sale  a 
sheriff's  title  was  executed  and  delivered  to  Coggeshall  in 
1829. 

The  plaintiff  obtained  her  judgment  in  1849;  under  it 
sheriff  Huggins,  after  levy  sold  to  the  plaintiff  Nov.,  1829, 
and  executed  to  her  a  sheriff's  title  in  Feb.,  1850.  Between 
the  sale  to  the  plaintiff  and  the  execution  of  the  conveyance 
to  her,  to  wit,  December  17,  1848,  the  old  conveyance  to 
Ooggeshall  was  registered.  If  that  conveyance  is  valid,  it 
shows  a  title  out  of  the  plaintiff  although  subsequent  convey- 
ances under  it  have  never  been  registered;  and  the  plaintiff 
contends  that,  if  all  other  objections  to  this  old  conveyance 
shall  prove  unavailing,  the  registry  Acts  will  make  it  in- 


APPEALS    AT    LAW.  117 

OoInmbUy  NoTomber  mnd  December,  1857. 

efficient  against  her,  a  subsequent  innocent  purchaser  without 
notice. 

The  questions  thus  presented  under  these  Acts  are  almost 
identical  with  those  that  were  considered  in  the  case  of  Steel 
TB.  Mansellj  6  Eich.  487,  which  was  decided  in  the  Court  of 
Errors,  and  which  we  will  suppose  the  readers  of  the  remarks 
now  to  be  subjoined  have  carefully  examined.  The  dis- 
tinctions between  that  case  and  this  are,  first,  that  there  the 
older  deed  was  registered  within  four  years  from  its  date, 
here  afler  twenty  years  from  its  date:  second,  that  there  the 
registration  of  the  older  deed  preceded  the  sheriff's  sale 
under  which  the  junior  deed  was  made,  though  it  followed 
the  judgment  under  which  that  sale  was  made;  but  here  the 
registration  of  the  older  deed  was  subsequent  to  the  sheriff's 
sale,  at  which  the  plaintiff  purchased,  although  it  preceded 
the  execution  of  the  conveyance  to  her. 

The  first  distinction  we  dismiss  by  simply  suggesting,  in 
addition  to  what  has  been  before  said  about  &aud  and  pre- 
sumptions, the  inquiry  whether  Daniel  Doyle  could,  under 
the  circumstances  that  existed,  have  resisted  the  deed  to 
Goggeshall,  as  obsolete,  fraudulent,  or  otherwise  void.  If  he 
could  not,  that  deed,  even  without  registration,  was  valid 
against  him  and  all  the  world,  except  such  creditors  and 
purchasers  as  are  protected  by  the  registry  Acts;  and  when 
registered,  was  not  aftierwards  liable  to  be  defeated,  for  pre- 
vious neglect  of  any  prescribed  time,  by  rights  subsequently 
acquired  by  a  purchaser. 

The  other  distinction  may  seem  at  first  to  be  more  im- 
portant. It  is  asked,  shall  a  purchaser  at  a  sheriff's  sale  be 
defrauded  by  an  old  conveyance^  of  which  he  had  no  means 
of  notice  at  the  time  of  his  purchase?  And  it  is  said,  if  the 
contract  to  buy  had  been  made  with  a  private  individual,  a 
defect  of  title  subsequently  discovered  might  have  been  urged 
against  the  completion  of  the  contract;  but  under  the  rule  of 
caveat  emptor,  applicable  to  sheriff's  sales,  the  purchaser  at 
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such  a  sale  is  obliged  to  pay  his  bid,  and  should  be  saved 
from  the  unjust  defeat  of  his  expectations  by  matter  super- 
vening his  contract. 

It  might  be  answered  that  where  the  purchaser  at  a 
sheriff's  sale  is  the  plaintiff  in  execution  to  whom  the  pro- 
ceeds of  sale  are  payable,  and  the  defendant  in  execution 
has  contributed  to  the  perpetuation  of  an  actual  fraud,  by 
concealment  of  papers  or  other  means,  the  purchaser  would 
not  be  bound  to  give  the  defendant  the  benefit  of  the  fraud 
by  completing  the  bargain,  which  was  made  by  his  bid,  (See 
Mxnter  vs.  Dent^  8  Rich.  207;  Herhemont  vs.  Sha/rp^  2  McO. 
264;  Towles  vs.  TSimer,  3  Hill,  182.)  But  here  actual  fraud 
has  not  been  found,  and  the  bargain  of  the  purchaser  having 
been  completed  she  claims  to  have  acquired  a  paramount 
title.  By  the  sale^  as  it  is  called,  she  acquired  no  legal  title, 
but  only  such  equitable  interest  as  exists  under  every  con- 
tract to  buy.  The  subsequent  conveyance  made  to  her  by 
the  sheriff  would,  if  she  had  gone  into  possession  before  it, 
have  shielded  her  from  responsibility  for  mesne  profits,  by 
relation  back  to  the  sale:  {Kingman  vs.  Glover ^  8  Bich.  86.) 
for  such  would  be  the  effect  of  any  contract  to  buy,  under 
which  possession  was  held,  where  there  was  a  right  to  claim 
immediate  execution  of  the  contract,  and  execution  followed. 
But  up  to  the  very  time  when  a  conveyance  is  delivered  by 
the  sheriff  to  one  who  has  purchased  land  at  a  sheriff's  sale, 
the  title,  which  the  defendant  in  execution  had  at  the  sale, 
remains  in  such  defendant,  the  power  to  convey  which  the 
law  vests  in  the  sheriff  being  yet  unexecuted.  (  The  Bank  vs.  S. 
C,  Man.  Co.,  8  Strob.  192.)  The  registry  Acts  embrace  deeds 
and  conveyances,  not  parol  contracts  to  buy,  written  or 
unwritten :  and  a  sheriff's  conveyance  is  subject  to  the  pro- 
visions of  those  Acts  in  like  manner  as  a  conveyance  from 
a  private  individual.  {Massey  vs.  Thompson,  2  N.  &  McC, 
105.)  If  an  honest  conveyance,  made  by  a  debtor  before 
judgment  against  him,  should  be  registered  at  some  time 
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within  six  months  from  its  delivery,  in  vain  would  a  sub- 
sequent purchaser  oppose  to  it  his  rights  as  purchaser 
without  notice,  even  although  he  had  purchased  at  sheriff's 
sale  under  a  judgment  obtained  after  its  delivery,  and  the 
conveyance  to  him,  as  well  as  the  sale,  had  preceded  its 
registration.  The  registration  in  such  case  would,  under  the 
Act  of  1785,  relate  back  to  the  day  of  delivery,  because  it 
was  made  within  the  prescribed  time.  The  registration  of 
the  old  deed  now  in  question,  not  having  been  made  within 
the  prescribed  time,  can  have  no  relation  back;  but  taking 
effect  only  at  the  time  it  was  made,  it  then  became  notice, 
and  gives  to  the  deed  priority  over  all  conveyances  sub- 
sequently made. 

If  the  plaintiff  had  paid  her  bid,  by  giving  a  receipt  to  the 
sheriff  or  otherwise,  and  had  taken  the  conveyance  from  him 
on  the  day  of  sale,  she  could  not  have  been  hurt  by  the 
registration  within  six  months  thereafter,  of  any  conveyance 
not  executed  within  the  six  months  next  preceding,  provided 
the  conveyance  to  herself  had  been  duly  registered  within 
six  months.  To  her  own  tardiness,  rather  than  to  the  slowly 
exerted  diligence  of  somebody  claiming  under  the  conveyance 
to  CJoggesh^l,  is  to  be  ascribed  the  priority  which  that  con- 
veyance has  obtained.  The  law  contemplates  the  sale  by  the  . 
sheriff  the  payment  of  the  purchase  money,  and  the  convey- 
ance to  the  purchaser  as  one  continuous  transaction:  — 
interruption  and  delay  cause  embarrassment  and  irregularity, 
but  they  are  so  frequent  that  various  special  provisions  have 
been  made  to  meet  them.  This  case,  however,  illustrates 
forcibly  the  danger  to  a  purchaser  which  attends  them.  The 
same  result  might  possibly  have  happened  if  the  delay  had 
been  only  for  an  hour: — so  any  subsequent  conveyance 
might  possibly  be  defeated  by  a  prior  one  registered  within 
six  months  from  its  execution  and  within  an  hour  intervening 
between  a  search  in  the  register's  office  and  the  execution  of 
the   subsequent  one:— K>r,  in  any  case,  where  the  order  of 
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precedence  is  fixed  in  conformity  with  the  order  of  registra- 
tion, a  very  short  interval  of  time  might  be  decisive  of 
conflicting  rights:  but  in  every  case  the  risk  is  increased  in 
proportion  as  the  time  is  extended.  Here  the  plaintiJ9f  delayed 
only  six  weeks:  but  if  that  comparatively  short  interval 
between  the  sheriff's  sale  and  his  conveyance  shall  be  disre- 
garded, and  the  plaintiff  be  protected  against  occurrences  of 
the  meantime,  what  shall  be  the  limit  of  the  like  indulgence 
in  other  cases?  The  legislature  haa  allowed  sheriffs,  and  their 
successors,  for  an  indefinite  time,  to  complete  the  contracts 
made  at  their  sales.  If  we  do  not  invariably  look  to  the 
conveyance  and  that  only  as  the  transfer  of  title,  without 
regard  to  the  time  of  the  contract,  we  will  in  effect  enact  that 
the  conveyance  is  only  formal,  and  that  all  its  important  uses 
may  be  served  before  it  is  made.    The  motion  is  dismissed. 

OITball,  Withers,  Whitneb,  Glover  and  Munro,  JJ., 
concurred. 

Motion  dismissed. 
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JaOT  BRtrcB  v8.  Ephraim  Perrt. 
Same  v$.  E.  M.  Perry. 
Sahs  t;*.  Lewis  W.  Morgast. 
Bmunciatim  of  Inheritance^Eoidence. 

A  married  woman's  rennneiation  of  ber  iuberitance,  if  made  witbin  seven 
days  from  tbe  executioB  of  ber  deed,  is  nail  and  void. 

Wbere  the  magistrate's  certificate  ieclares  t^at  tlie  serven  days  bad 
expired,  and  the  dates  show  the  contrary,  prima  ffkc^^  the  dates  w3I 
be  taken  to  show  the  true  time,  and  the  onviM  will  be  on  the  purchaser, 
to  show  that  the  seven  d^ys  had  in  fact  expired,  before  the  renunciation 
was  made. 

BEFORE  MUNRO,  J..  AT  PIOKINS,  FALL  TERM,  I85l 

These  were  actdons  of  trespass  to  ity  titld.  The  land  in 
dispute  was  granted  to  the  plaintiff,  while  she  was  a/eme  «o2e. 
She  intermarried  with  John  Bruce,  and  then  joined  her  hus- 
band in  conveying  the  knd  to  James  MeKinney,  Under  whom 
the  defendants  claimed.  The  conveyance  from  the  plaintiff  and 
her  husband  to  MeKinney,  bore  date  the  18th  Augtist^  1823, 
and  her  renunciation  of  inheritance  bore  date  the  19th 
August,  1828,  the  magistrate's  certificate  declaring  that  it 
was  made  within  the  seven  days.  The  plaintiff's  husband 
having  died,  these  actions  were  brought  for  the  recovery  of 
the  land. 

His  Honor  instfiicted  the  jury  that  the  renunciation  was 

voidf  and  could  not  operate  as  a  bar  to  the  plaintiff's  right  to 

recover.    The  jury,  however,  thought  otherwise  and  found 

verdicts  for  the  defendants. 
Vol.  XI.— 9 
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Brace  M.  Perry. 

The  plaintiff  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  ground: 

That  the  renunciation  of  inberitanoe  by  the  plaintiff, 
having  been  made  on  tbe  sixth  day  after  the  execution  of 
the  deed  by  herself  and  busband,  was  void,  and  did  not 
divest  the  plaintiff  of  her  title ;  that  the  jury  were  so  in- 
structed, and  erred  in  finding  against  the  instructions;  and  that 
the  verdicts  were  contrary  to  law,  and  should  have  been  for 
the  plaintiff  in  each  of  the  cases. 

Wilke8^  Beed^  for  appellant,  cited  and  relied  upon  the  Act 
of  1795,  5  Stat.  257;  2  Dwar.  on  Stat.  611,  646;  Thorn,  on 
Con.  27;  2  Tucker's  Com.  259;  Elliott  vs.  Piersall,  1  Peter's, 
R  828;  12  Peter's  R  345;  WaUm  vs.  Baihy,  1  Bin.  407; 
Jackson  vs.  Gaines^  20  Johns.  R.  801 ;  Mclntrie  vs.  Ward^  5 
Bin.  296;  Jackson  vs.  Stevens,  16  Johns.  E.  114;  2  Dwar.  on 
Stat.  672  ;  Williams  vs.  Burgess,  12  Ad.  &  E.  688,  472 ;  4  B. 
&  A.  522;  8  Ad.  &  E.  178;  6  M.  &  W.  49;  1  Bail.  611; 
Bigehw  vs.  Wilson,  1  Pick.  R  485 ;  1  Strob.  552 ;  Brown  vs. 
Spo^nn,  2  MUl,  240 ;  Sarvin  vs.  Eodge,  Dud.  28. 

Perry,  contra.  The  authorities  all  show  that  the  true  date 
of  a  transaction  may  always  be  shown — ^the  date  given  to  the 
instrument  being  only  evidence  and  not  conclusive.  The 
question  is  then  one  of  feet  for  the  jury  to  decide.  The 
evidence  here,  to  show  that  the  date  was  wrong,  is  the  magis- 
trate's certificate  which,  if  not  conclusive,  was  at  least  suffici- 
ent, prima  fade,  and  left  the  onus  on  tbe  plaintiff  He  cited, 
8  Eich.  220 ;  2  McC.  218 ;  4  Strob.  6 ;  5  Eicb.  89. 

The  opinion  of  the  Court  was  delivered  by 

WiTHEBS,  J.  The  defendants,  in  these  cases  severally, 
sought  to  bar  the  recovery  of  the  plaintiff,  to  wbom  wbile 
sui  juris,  the  lands  were  originally  granted,  by  exhibiting  a 
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ocmyeyanoe  in  which  she,  as  a  married  woman,  had  joined 
her  husband,  accompanied  by  what  was  urged  as  a  valid 
release  of  inheritance.  The  date  of  such  release  (or  certificate 
of  it)  being  compared  with  the  date  of  the  conveyance  showed 
that  the  requisite  number  of  days,  being  seven,  had  not 
elapsed  from  the  execution  of  the  deed  by  husband  and  wife, 
but  only  six.  The  Circuit  Court  ruled,  that  such  title 
exhibited  a  renunciation  of  inheritance  invalid,  and  worked 
no  bar  or  estoppel  to  the  plaintiff  who  is  now  discovert.  The 
jury  disregarded  the  instruction  and  ruling  of  the  Court,  and 
found  a  verdict  for  the  defendants.  The  motion  is  to  set 
aside  the  verdict  and  for  a  new  trial. 

Nobody  doubts  that  the  renunciation  of  a  married  woman 
before  the  expiration  of  seven  days  from  the  time  when  she 
joins  her  husband  in  a  conveyance  of  her  land  is  wholly  void 
as  against  her  when  in  a  condition  to  assert  her  original  title* 
But  it  is  contended,  that,  inasmuch  as  the  certificate  of  the 
magistrate  declares  that  seven  days  had  expired,  this  is  to  be 
taken  as  contradicting  the  dates  which  are  inconsistent  with 
it,  and  is  to  be  imputed  to  the  plaintiff  as  an  estoppel,  prima 
fade,  and  thus  throw  upon  her  the.  burthen  of  proving  thai 
seven  days,  a  quo^  had  not  expired. 

To  ascertain  upon  whom  the  burthen  of  showing  any 
mistake  rested,  it  is  enough  to  consider,  that  the  defendants 
produced  the  paper  that  disclosed  the  incongruity, — that,  on 
its  very  face,  showed  the  conveyance  to  have  been  executed 
on  the  13th  and  the  renunciation  on  the  19th  of  August, 
1823.  Surely  it  does  not  need  argument  or  authority  to  show, 
that  any  ambiguity,  or  repugnance,  or  insufi&ciency  or  mis- 
take, in  language  or  figures  in  an  instrument  of  evidence 
must  be  explained  by  him  who  offers  it,  and  to  whose  success 
it  is  necessary,  in  cases  where  the  adversary  party  who  may 
have  contributed  to  the  question  raised,  or  whose  language 
raises  it,  was,  at  the  time  when  the  action  was  performed  or 
the  language  used,  under  so  complete  a  disability  as  that  of  a 
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fefme  covert;  one  who  aa  at  common  law  is  eminently  disabled 
to  join  effectually  in  our  forms  of  conveying  the  title  to 
realty. 

This  plaintiff  being  a  married  woman  on  the  19th  of  Angnsty 
182S|  was  nnder  the  dominion  of  her  husband,  in  the  jealous 
apprehension  of  the  law,  in  any  declaration  she  could  make^ 
touching  a  renunciation  of  her  inheritance,  until  the  proper 
time  had  elapsed.  Before  that  time,  on  the  sixth  day,  she 
may  have  declared  what  the  certificate  affirms,  but  she  was 
not  a  free  ageut  to  make  the  declaration,  or  to  confirm  what 
had  been  done  in  the  premises,  within  seven  days.  She 
could  do  or  say  nothing,  as  one  quasi  discovert  except  in 
circumstances  corresponding  with  those  prescribed  by  the 
enabling  statute,  and  the  efflux  of  the  specified  period  was  a 
material  matter.  There  is  not  any  qnestion  ^at  the  de* 
fendants  may,  if  they  can,  show  that  the  seven  days  had 
expired,  the  conflicting  dates  to  the  contrary  notwithstanding. 
But  until  that  be  done,  whatevw  hardship  may  be  supposed 
to  be  visited  upon  them,  the  plaintiff  cannot  be  disseized  of 
her  freehold,  or  deprived  of  her  land,  A  new  trial  is  ordered 
in  the  several  cases  stated. 

O'Nball,  WabMiAW,  WniTOTaty  Glovbb  akd  Mukeo, 
JJ.,  concurred. 

New  trial  ordered. 
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Jajcbs  M.  Oabtbb  vs.  Bobekt  A.  Ejno,  et  al.,  Exegutqbs 
OP  William  Kino. 

Single  Bill — Consideration — Testamentary   Paper — 
Nudum  Pactum. 

An  iDstrameDt  under  seal,  in  form  a  single  bill,  given  &nd  delivered  by  « 
grand-fatber  to  the  husband  of  his  grand-daughter,  and  intended  as  an 
advancement,  payable  one  day  after  date,  but  with  right  of  collection 
postponed  until  donor's  death : — Hetd,  valid  between  the  parties,  and 
binding  as  an  irrevocable  contract  upon  the  executors  of  the  donor. 

An  instrument  intended  to  take  effect  at  the  donor's  death,  but  not 
having  the  formalities  of  a  will,  will  not  be  held  testamentary  and 
therefore  void,  if  it  can  operate  in  some  other  character  which  appears 
to  have  been  intended. 

It  is  no  objection  to  a  bond  or  single  bill,  or  even,  it  seems,  to  a  promis* 
•017  note,  that  it  is  made  payable  at  the  obligor's,  or  drawer's  death. 

The  doctrine  of  nudum  pactum  ia  wholly  inapplicable  to  sealed  in- 
struments. 

A  defendant  may  always  show  in  defence,  in  an  action  upon  any  instru- 
ment,  failure  of  consideration  either  entire  or  partial,  but  where  the 
action  is  upon  an  instrument  under  seal,  as  a  bond  or  single  bill,  he 
cannot  show  that  it  was  without  any  consideration  at  all — a  considera- 
tion not  being  neoessary  to  the  validity  of  the  instmment  as  between 
the  parties  themselves  and  their  representatives. 

Creditors  may,  after  the  death  of  the  obligor,  show  an  entire  want  of 
consideration  for  the  purpose  of  having  the  payment  of  the  bond  or 
single  bill  postponed  to  contracts  founded  upon  valuable  considera- 
tion ;  semhle. 

A  single  bill  payable  one  day  after  date  with  right  of  collection  postponed 
until  the  obligor's  death,  bears  interest  from  the  day  after  its  date. 

BEFORE  O'NEALL,  J.,  AT  ANDERSON,  JULT,  EXTRA  TERM, 

1857. 

This  was  an  action  of  debt  on  a  eingle  bill,  a  copy  of 
i^hicli  is  as  follows : 
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"  One  day  after  date  I  promise  to  pay  James  M.  Carter,  the 
sum  of  one  thousand  dollars,  it  being  a  part  of  his  wife's 
part  of  my  estate,  which  note  will  be  collected  after  my 
decease. 

**  Witness  my  hand  and  seal,  this  80th  day  of  November, 
1846. 

WILLIAM  KING,  [l.  s.] 

"  Test :    Jambs  G.  Eichabdson ." 

The  subscribing  witness  testified  to  the  execution  of  the 
instrument,  and  that  the  deceased  said,  he  gave  the  note,  that 
his  grand-daughter,  who  was  the  plaintiff's  wife  and  had 
been  raised  by  him,  should  have  a  part  of  his  estate. 

The  plaintiff  here  closed,  and  defendants  moved  for  a  non- 
suit on  the  grounds : 

1.  That  the  instrument  was  without  consideration.    And 

2.  That  it  was  testamentary.  His  Honor  overruled  the 
motion. 

The  genuineness  of  the  instrument  and  the  character  of 
the  subscribing  witness,  were  then  assailed,  and  upon  these 
points  a  number  of  witnesses  were  examined  both  for  the 
defence  and  for  the  plaintiff.  One  of  the  witnesses  testified, 
that  he  had  seen  the  instrument  in  the  possession  of  the 
plaintiff  in  1846,  which  was  long  before  the  testator's  death. 

His  Honor  instructed  the  jury,  that  if  they  came  to  the 
conclusion  that  the  paper  was  the  genuine  deed  of  the  testa- 
tor, the  plaintiff  was  entitled  to  recover,  and  they  should 
find  for  him  the  amount  of  the  note  with  interest  from  the 
day  after  its  date.    They  found  accordingly. 

The  defendants  appealed  and  now  moved  this  Court  for 
non«suit,  and  failing  in  that  motion  then  for  a  new  trial,  on 
the  grounds : 
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Far  Nan-suit. 

1.  Becanse  the  paper  sued  on  was  without  consideration, 
a  mere  nudum  pactum  and  void,  and  contained  plenary  evi- 
dence on  its  face  of  the  fact. 

2.  Because  an  undertaking  to  pay  money  after  one^s  deaths 
in  consideration  of  a  distributive  share  of  such  person's 
estate,  is  an  undertaking  without  consideration,  is  testamen- 
tary in  its  character,  and  void,  whether  it  be  under  seal  or 
without  seaL 

For  a  New  Trial. 

1.  Because,  for  the  reasons,  stated  in  the  above  grounds, 
the  plaintiff  was  not  entitled  to  recover,  and  the  verdict 
should  have  been  for  the  defendants. 

2.  Because,  even  if  tha  plaintiff  was  entitled  to  recover, 
his  Honor  erred  in  instructing  the  jury  to  allow  interest  one 
day  after  the  date  of  the  paper,  instead  of  from  the  death  of 
the  testator,  as  to  the  time  of  which  there  was  no  proo^  and 
the  verdict  is  wrong  in  that  particular  at  least. 

8.  Because  the  paper  sued  on  was  not  genuine,  but  ficti- 
tious and  firaudulent,  as  was  proved  on  the  trial,  and  the 
verdict  was  against  the  evidence. 

WtUoes^  SuUivanj  for  appellants.  The  instrument  sued  on, 
if  viewed  as  a  contract,  is  voidable,  because  it  was  without 
sofBicient  consideration.  The  doctrine  of  nudum  pactum  is 
said  to  be  applicable  only  to  parol  or  unsealed  contracts,  but 
that  only  means  that  in  suits  upon  such  instruments  the 
plaintiff  must  aver  and  prove  a  valuable  consideration; 
whereas,  if  the  instrument  is  under  seal,  the  burden  is 
shifted  to  the  defendant,  and  he  must  aver  want  of  consid- 
eration and  prove  it.    Mattock  vs.  Oibionf  8  Bich.  437.   That 
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is  the  true  doctrine.  The  ooQsideration  may  always  be 
inquired  into  no  matter  what  may  be  the  fcNrm  or  character 
of  the  instrument.  The  instrument  sued  on  in  this  case  is 
therefore  voidable,  even  though  payment  had  not  been  post- 
poned until  the  death  of  the  donor.  But  payment  here  was 
postponed  until  that  time,  and  the  instrument  is  clearly 
testamentary.  The  promise  is  exeentory,  the  paper  itself 
vests  no  title  in  the  donee — it  is  a  mere  gift  in  fuiuro^  which 
is  nothing  more  than  a  promise  to  give,  and  is  void  as  a  wiU 
for  want  of  proper  attestation.  They  cited,  Story  on  Prom. 
Notes,  §  184, 187  ;  ffall  vs.  Howard,  Rice,  SIO ;  FinJcys.  Cox^ 
18  Johns.  R.  145,  149;  Wiggins  vs.  Vaught,  Chev.  98;  Pries- 
ter  vs.  Priest^,  Rich.  Eq.  Cases,  26 ;  1  Wms.  on  Ex'ors,  69  ; 
2  Ves.  Jr.  230 ;  2  V^.  Jr.  204,  note  2 ;  19  Conn,  18 ;  5  Bin- 
490 ;  2  Hagg.  285. 

Sarrison,  McQowar^  contra.  TlvQ  eases  referred  to  where 
similar  gifts  were  held  invalid  were  upon  promissory  notes, 
and  the  consideration  of  that  class  of  instruments  may 
fklways  be  inquired  into  as  between  the  original  parties 
Here  the  action  is  upon  a  sealed  note  and  is  against  execu* 
torS;  who  represent  the  donor,  and  cannot  question  its  val- 
idity if  he  could  not.  If  it  can  only  operate  as  a  testamen- 
tary paper  then  it  is  void  for  want  of  three  witnesses.  But 
it  is  not  necessarily  testamentary,  because  it  is  voluntary, 
and  because  payment  is  postponed  until  after  donor's  death. 
A  voluntary  gift  pf  a  negro,  if  intended  to  be  irrevocable* 
is  valid,  though  the  donor  reserves  the  use  to  himself  during 
life ;  and  why  may  not  such  a  gift  of  money  also  be  validi 
if  intended  to  be  irrevocable  7  Such  instruments  have  been 
held  valid  in  England  and  binding  upon  the  executor.  5 
T.  B.  881;  8  T.  B.  892;  8  Atk.  639;  1  Atk.  292;  8  P. 
Wms.  222.  When  no  witness  was  required  to  a  testament, 
almost  any  p^per  to  be  performed  at  the  maker's  death, 
luight  b^  proved  as  a  t^stfiiyienti  ut  rea  trngi*  vahai  quom 
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pereaij  if  it  oonld  not  operate  in  some  other  character;  and 
now  whenever  such  an  instrument  cannot  be  admitted  to 
probate  in  the  Court  of  Ordinary  because  not  legally  attested 
as  a  wUl,  the  Court  should  hold  it  valid  as  an  instrument 
inter  vivas^  if  it  can  possibly  so  operate.  Then  is  want  of 
consideration  a  &tal  objection  to  a  sealed  note  or  bond  ?  It 
is  not.  Such  an  instrument  requires  no  consideration.  The 
defendant  may  show  in  defence  that  the  cousideration  was 
illegal,  or  he  may  show  that  it  has  failed,  but  he  cannot 
show  an  entire  want  of  consideration  and  that  is  the  attempt 
here.  They  further  cited  2  Blac.  Com.  445 ;  1  Com.  on  Con. 
9;  6  Johns.  Ch.  806 ;  1  Ves.  Sr.  514 ;  2  Brok.  165. 

The  opinion  of  the  Court  was  delivered  by 

WabdIiAW,  J.  The  verdict  has  established  that  the  paper, 
subject  of  this  smt,  is  a  genuine  instrument,  which  William 
King,  in  his  lifetime,  signed,  sealed  and  delivered  to  the 
I^ntiff. 

The  terms  of  the  instrument  show  that  it  was  probably 
intended  as  an  advancement  to  the  husband  of  a  grand- 
daughter, who,  if  the  maker  of  the  instrument  had  died 
intestate,  would  have  been  entitled  to  a  distributive  share  of 
his  estate.  Certainly,  there  appears  to  have  been  no  consid- 
eration moving  the  maker,  besides  blood  and  aflbction,  and 
the  instrument  may  be  treated  as  altogether  voluntary.  It 
Beams  to  promise  payment  one  day  after  its  date,  but  plainly 
leBtricts  collection  before  the  maker's  death.  It  then  con- 
templated payment  by  his  executors  or  administrators,  and 
the  impofrtant  question  of  the  case  is  whether  it  is  not  testa* 
mentary.  If  testamentary,  not  having  been  attested  by  three 
witnesses  as  our  Act  of  1824  requires  aU  wiUs  of  personalty 
to  be,  it  is  void. 

In  argument  for  the  plaintiff,  reference  has  been  made  to 
cases,  where  by  deed,  a  gift  was  made  of  negroes,  with  the 
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reseryation  by  the  donor  of  a  right  to  retain  and  nse  them 
during  his  life :  such  as  Alexander  vs.  Burnet,  6  Bich.  189, 
and  daggers  ys.  Bstesy  2  Strob.  Eq.  343 : — ^and  it  has  been 
supposed  that  in  this  case  as  in  those  there  was  the  imme* 
diate  gift  of  a  present  interest  whose  enjoyment  was  post- 
poned. But  in  any  of  those  cases  the  interest,  which  was 
vested  in  the  donee,  would  have  enabled  him,  at  the  donor's 
death,  to  take  possession  of  the  negroes  without  the  assent 
of  the  donor's  executor; — ^whereas  in  the  case  before  us, 
even  if  the  plaintiff  to  whom  the  instrument  in  question  was 
given,  could  have  assigned  his  interest,  resort  to  the  execu- 
tors for  payment  could  in  no  way  have  been  avoided ;  and 
there  is  therefore  more  plausibility  in  saying  that  this  in- 
strument, although  in  form  a  deed,  was  only  a  direction  for 
executors  to  pay, — ^a  mere  ambulatory  expression  of  what 
the  maker  of  it,  at  its  date,  intended  concerning  the  disposi- 
tion to  be  made,  after  his  death,  of  a  portion  of  his  estate. 

We  must  then  look  further.  There  is  no  prescribed  form 
for  a  will,  and  cases  have  occurred,  in  the  Ecclesiastical 
Courts  of  England,  of  papers  very  unlike  ordinary  wills, 
which  have  been  admitted  to  probate.  In  Masierman  vs. 
Maberh/j  2  Hagg.  235,  Sir  John  NichoU  mentions  instances 
of  Scotch  conveyances,  deeds  of  gift,  bonds,  promissory 
notes,  assignments,  endorsements,  receipts,  letters  and  mar- 
riage articles :  and  he  holds  that  a  paper  not  intended  to  be 
a  will,  but  an  instrument  of  a  different  shape,  if  it  cannot 
operate  in  the  latter  character,  may  operate  in  the  former. 
This,  it  will  be  observed,  was  held  under  a  law  which  re- 
quired no  formality  in  the  execution  of  a  will  of  personalty ; 
and  in  applying  it  to  our  law,  we  may  say  that  if  an  instru- 
ment can  operate  in  some  other  character,  which  appears  to 
have  been  intended,  it  will  not  be  held  testamentary;  and 
especially  not,  when  it  has  not  the  requisite  formalities  of  a 
will,  and  holding  it  testamentary  would  be  declaring  it  void. 
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On  the  other  hand,  we  mnst  acknowledge  that  when  an  in* 
stniment  haa  the  essential  nature  of  a  testamentary  disposi' 
tion,  in  being  revocable  and  inoperative  until  the  death  of 
its  maker,  it  should  not  be  allowed  to  prevail,  according  to 
its  shape  as  an  instrument  inter  vivoa^  merely  because  it  can- 
not take  effect  as  a  will  for  want  of  due  formalities.  An 
irrevocable  expression  of  intention  should  be  aided,  but  the 
statutes  concerning  wills  should  not  be  evaded. 

The  delivery  of  the  paper  in  question  relieves  it  from  the 
objections  which  were  considered  in  the  cases  of  Disher  vs. 
JWiicr,  1  P.  Wms.  204 ;  Newland  vs.  Qilham,  1  P.  Wma, 
577  ;  Toner  vs.  Taggart,  5  Binn.  490,  and  other  cases  cited  in 
the  one  last  mentioned. 

That  the  payment  was  appointed  to  be  made  at  the  death 
of  the  obligor,  is  not,  of  itself,  an  objection  to  the  paper's 
being  considered  an  irrevocable  obligation.  Even  promis- 
sory notes  for  valuable  consideration  payable  at  the  death  of 
the  maker  or  of  a  third 'person  have  been  held  good.  Stra. 
1217 ;  Willes,  898 ;  19  Conn.  18 ;  10  Adol.  &  Ell.  222 :— and 
on  bonds  so  payable  many  instances  of  recovery  may  be 
found.    (8  Term,  872 ;  5  Term,  881 ;  8  Term,  488.) 

The  want  of  consideration  is  the  objection  which  has  been 
mainly  urged  on  the  part  of  the  defendants. 

In  our  case  of  Sail  vs.  Howard^  Bice,  810,  upon  a  paper 
much  like  the  one  now  in  question,  which  had  been  delivered 
by  the  maker  in  his  lifetime,  an  action  against  his  executors 
fidled  in  1889.  That  paper  had  the  words  "witness  my 
hand  and  seal,"  but  no  seal  being  (as  was  tHought)  visible,  it 
was  sued  on  as  a  promissory  note,  and  was  held  to  be  with- 
out consideration  and  void — "  a  mere  naked  revocable  pro- 
mise"— nudum  pactum.  We  do  not  know  what  might  have 
been  the  result  there,  if  the  plaintiff  had  treated  the  paper 
as  a  specialty,  under  the  view  that  any  blot  may  be  a  seal 
sufficient  after  the  apposut  sigillum^  or  that  the  accidental 
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^jrasure  of  the  seal  may  be  presumed  wtere  the  intention  to 
seal  is  manifest.  The  case,  under  the  head  pertinent  to  the 
matter  now  in  hand,  is  authority  for  the  position  that  a 
promissory  note  is  void  between  the  original  parties  to  it, 
when  want  of  consideration  has  been  shown.  That  position 
ifi  well  vindioated  in  another  case,  of  circumstances  some- 
what similar,  which  was  decided  in  our  Court  of  Equity  m 
1831.    Priester  vs.  Prieeter,  Rich.  Eq.  Cases,  88. 

But  the  paper  now  before  us  is  not  a  promissory  note,  nor 
has  it  been  so  treated  by  the  plaintiff.  This  action  is  debt 
on  a  specialty,  and  the  single  bill  in  suit  is  a  bond  without 
penalty — ^an  obligation  under  seal  acknowledging  indebted- 
ness— a  coYenant  to  pay  according  to  stipulation.  To  such 
an  instrument  the  doctrine  of  nudum  pactum  is  wholly  inap- 
plicable. (Plow.  809.)  The  law  gives  no  action  on  a  parol 
promise,  which  is  not  sustained  by  a  valuable  consideration. 
(Chiti  on  Cont  27.)  Ever  since  the  case  of  Pillaua  vs.  Fan 
ifwcA,  8  Burr.  1671,  was  overruled  by  that  of  Rann  va 
Hughes^  7  Term,  850,  the  division  of  parol  contracts,  in 
zegard  to  consideration,  into  written  and  unwritten,  has  been 
exploded.  BUls  of  exchange  and  promissory  notes,  for 
reasons  of  commercial  policy,  are  held  so  far  to  import  a 
consideration,  that,  in  suits  on  them,  no  consideration  need 
be  averred,  and  when  they  have  been  duly  negotiated  and 
are  in  the  hands  of  innocent  indorsees  or  bearers,  want  of 
consideration  will  not  avail  against  them :  but  between  the 
original  parties  they  are  like  all  other  parol  contracts,  subject 
to  the  objection  that  there  is  no  consideration,  or  none  but 
blood  and  affection,  and  by  proof  of  this  the  presumption  of 
coiusideration  which  the  signing  of  them  creates,  is  rebutted* 
Bremar  vs.  Singleton^  Harp.  211 ;  5  Bam.  k  Cres.  501. 

A  bond  shown  to  be  without  consideration  is  thereby 
postponed  in  the  distribution  of  assets  to  debts  founded  on 
valuable  consideration,  ])ut  still  it  is  valid  between  the  part 
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ties  and  their  lepiesenftatiyes.  (1  AlJc  292,  626 ;  3  Atlu 
541 ;  3  Pp.  Wms.  222 ;  1  Ves,  Sen.  614.) 

In  the  case  of  Matlock  vs.  CHlson^  8  Bioh.  489,  decided  in 
1832,  there  are  words  hastily  used  which  seem  to  counte- 
nance the  notion  that  sealing  merely  throws  upon  him  who 
would  object  to  a  specialty  the  burden  of  showing  that  it 
had  no  consideration,  and  that  this  when  shown  is  just  ba 
available  against  a  bond  as  against  a  note  of  hand  or  other 
parol  contract  These  words  are  proper  in  their  application 
to  the  subject  then  treated  of,  the  right  of  a  defendant,  in  an 
action  on  a  bond,  to  show  failure  of  consideration  in  defence; 
and  to  such  stlbject  they  must  be  confined.  Our  Court  has 
gone  fiir  in  permitting  inquiry  into  the  consideration  of  a 
specialty,  in  defence  of  an  action  brought  to  enforce  its 
obligation,  and  in  permitting  a  defendant,  for  prevention  of 
circuity,  to  show  an  entire  or  a  partial  failure  of  considera- 
tion, or  any  damages  growing  out  of  the  contract  from  which 
the  specialty  proceeded.  But  there  is  a  great  difference 
between  the  objection  to  an  obligation,  that  the  consideration 
which  really  moved  it  has  failed,  and  the  objection  that  it 
never  had  a  consideration.  If  want  of  consideration  ap- 
peared, the  inference  would  be  that,  for  that  reason,  it  was 
pat  into  such  form,  that  the  deliberation  implied  from  the 
seal  should  stand  in  the  room  of  consideration.  How  could 
any  deed  of  gift,  or  covenant  to  stand  seized  ever  prevail,  if 
the  same  want  of  valuable  consideration,  which  renders  a 
parol  promise  void,  would  avail  to  defeat  a  specialty  ? 

The  Court  is  satisfied  that  the  single  bill  in  question  was, 
when  delivered,  intended  tp  be  an  irrevocable  obligation,  and 
that  nothing  which  has  been  urged  against  it,  requires  that 
it  should  be  prevented  from  operating  in  the  character  which 
was  designedly  given  to  it. 

Upon  the  question  of  interest,  it  was  a  just  construction 
of  the  paper  to  hold  that  although  the  payment  was  deferred 
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till  the  obligor's  death,  one  day  after  date  was  fixed  as  the 
time  at  which  the  obligee's  right  to  the  money  should  so  &x 
attach  as  to  carry  interest. 
The  motion  is  dismissed. 

O'Nkall,  Withers,  Whitnkb,  Qlovkb  and  Muneo,  JJ., 
concurred. 

Motion  dismissed. 
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Edwabd  Hopx  vb.  Johnston  &  Oayis. 
Release  not  under  seal — Nudum  Rictum — Payment. 

A.  having  the  joint  promissory  note  of  B.  &  C,  indorsed  upon  the  note 
after  it  became  due  a  receipt,  not  under  seal,  of  one  half  the  amount 
from  B.  "  being  his  share  in  fall  of  the  within  note,  from  the  payment 
of  which  or  any  part  thereof,  I  hereby  release  him": — Held,  that  B. 
was  not  discharged ;  that  A.  might  maintain  a  joint  action  against 
him  and  C.  for  the  balance. 

A  release  not  under  seal,  in  consideration  of  part  payment  in  money  of  a 
debt  past  due,  is  no  discharge  of  the  balance — the  release  being  without 
consideration.(a) 

BEFORE  MUNRO,  J.,  AT  SPARTANBURG,  FALL  TERM,  1857. 

This  case  will  be  sufficiently  understood  from  the  opinion 
delivered  in  the  Court  of  Appeals. 

Jones,  for  appellant,  cited  Chit,  on  Con.  774 ;  Co.  Lit.  264 ; 
Corbet  vs.  Lucas  d  Dotterer^  4  McC.  323;  Story  on  Prom. 
Notes,  §  410;  Story  on  Con.  689 ;  Shaw  vs.  PraU^  22  Pick* 
308 ;  Walker  vs.  McOulhug^  2  Green.  421 ;  Harrison  vs.  Glose^ 
2  Johns.  R.  449  ;  7  Johns.  R.  209 ;  4  Strob.  14 ;  Story  on  Prom. 
Notes,  §  431,  435 ;  Story  on  Bills,  437 ;  Bail,  on  Bills,  365 ; 
1  Johns.  Cases,  131;  8  McC.  13;  8  Mass.  R.  480;  Chit,  on 
Con.  747 ;  5  East.  232 ;  2  Strob.  205 ;  3  Strob.  36. 

Wright^  contra,  cited  1  Rawle,  391 ;  Story  on  Prom.  Notes, 
§  435,  425,  notes. 

(a)  Id  theEDglish  andAmeriean  notes  to  Cumher  tb.  Wane,  1  Smith's  Lead.  Cas. 
146,  namerons  authorities  upon  the  snl^geot  of  this  deoision  may  be  found.  In 
FuUwood  TB.  Wilmm,  at  6amter»  June,  1850,  Chancellor  Wardlaw,  in  a  eirenit 
deeree,  states  the  general  doctrine  aa  foUofrs :  ^  A  debt  can  be  extinguished  only 
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Glover,  J.  The  plaintifiTs  action  was  on  a  joint  promissory 
note  drawn  by  defendants,  for  one  hundred  and  thirty  dollars 
and  seventy-five  cents,  and  dated  8  March,  1862«  A  credit  for 
forty-five  dollars  and  six  cents  is  endorsed,  17  June,  1858, 
and  afterwards  the  following  receipt  was  given. 

"Received  of  W.  B.  Johnson,  February  11th,  1857,  sixty- 
three  dollars  and  twenty-two  cents,  being  his  share  in  full  of 
the  within  note,  from  the  payment  of  which,  or  any  part 
thereof^  I  hereby  release  him.'' 

(Signed)        "Edwaed  Hope." 

• 

A  non-suit  was  ordered  by  the  Circuit  Judge  on  the  ground, 
that  this  receipt  operated  as  a  release  of  the  balance  due  on 
the  note,  and  discharged  the  joint  makers ;  and  the  motion  in 
this  Ck)urt,  is  to  set  aside  the  non-suit. 

by  aoeeptiDg  %  Moarity  of  %  higher  nature  {MilU  ▼•.  Starr^  1  Bail.  360,)  or  by 
aotnal  payment,  or  by  release,  or  by  some  eontraot  equivalent  to  release.  Payment 
of  money  simply  on  a  demand  in  money,  amounts  merely  to  payment  pro  tamtCf 
and  a  receipt  in  ftiH  on  saoh  partial  p*ym#nt  Is  not  eondusire,  and,  as  nrndum 
pactum,  may  be  avoided  on  proof  that  payment  in  tail  was  not  actually  made. 
Sueh  reoeipt  (s  a  mere  admiSBloii  of  the  party,  and  like  all  admissions  susceptible  of 
•zplanatloa  and  disproof.  PimtteV9  o«m,  6  Oo.  117 ;  Bve  VM.  MoHfy,  S  Strob.  SOS  | 
Bonhfn  vs.  ffofrUom,  i  Rich.  Eq.  317." 

Later  cases  appear  to  have  engrafted  some  exceptions  on  the  general  rule. 
(1.)  Where  the  demaad  Is  unliquidated  and  uncertain  there  the  acceptance  of 
Ik  smaller  sum  will  discharge  the  whole  debt,  though  It  should  altenrMds  turn  out  to 
have  boen  In  faet  larg«r.  Longrid^e  tb.  DorviiU,  6  B.  A  A.  117 ;  Wakin$on  tsl 
Bger;  1  Ad.  A  EIL  106.  (2.)  Where  creditors  accept  a  compensation  less  than 
the  amount  of  their  demands.  Aiken  ti.  Price,  Dud.  50;  Beay  yb.  Wkiu,  3  Tynr. 
696;  Oood4  TS.  Ckemmmn,  2  B.  A  Ad.  StS. 

Individual  judges  have  often  expressed  dissatisfaction  with  the  rule  $  but  no  case, 
It  is  apprehended,  can  be  found,  which  is  in  direct  and  avowed  eoniiict  with  It ; 
and  it  is  now  too  well  settled,  by  an  unbroken  current  of  decisions,  running  through 
three  centuriesi  to  be  shaken.  The  rule,  itself,  may  have  Its  foundation  in  In- 
sufficient reason,  but  it  Is  fortified  by  the  injunction,  tlars  tUeint,  and  onmia 
Moeofto  pUu  MvOaf  perturhat  qumm  utUUaie  prodnt,  is  a  maxim  the  wisdom 
of  which  no  one  wlU  question.    Brooa,  Leg.  Max.  61.  B. 
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The  intention  of  the  parties  was,  that  Johnston  shonld  be 
discharged  &om  all  future  liability  on  his  joint  promise,  and 
the  enquiry  is,  whether  an  acquittance,  not  under  seal, 
acknowledging  the  payment  of  one  half  of  defisndant's  actual 
liability,  is  a  good  bar. 

A  par6l  release  of  the  whole  sum  on  the  day,  in  considera- 
tion of  the  payment  of  a  part,  is  not  satisfaction  of  the  whole, 
because,  as  is  said  in  PinneVs  case,  (5  Bep.  117,)  by  no  pos- 
sibility can  a  lesser  sum  be  a  satisfiiction  to  the  plaintiff  for  a 
greater  sum,  and  as  such  a  parol  agreement  is  without 
consideration  it  is  Yoid.  Distinctions  are  taken  in  cases, 
where  this  general  principle  is  modified  by  circumstances 
showing  a  consideration ; — as  where  the  release  is  under  seal, 
it  is  a  satia&ction  by  deed  and  is  a  good  bar,  because  the  seal 
imports  a  consideration,-..K>r  where  there  is  something 
collateral,  showing  that  the  party  relinquishingmay  derive  a 
benefit  which  might  be  an  equivalent  and,  consequently,  a 
sufficient  consideration.  The  receipt  of  a  horse,  hawk  or 
gold  ring  has  been  held  to  be  good  satisfaction,  as  these  have 
no  settled  value  and  may  be  estimated  by  the  plaintiff  even 
beyond  the  amount  of  his  debt.  Exceptions  to  the  principle, 
not  depending  upon  fall  satis&ction,  are  found  in  cases  where 
payment  is  m^ide  before  the  day,  or  at  a  different  place  from 
that  mentioned  in  the  promissory  note : — because  in  the  one 
case,  payment  of  a  part,  before  due,  may  be  more  beneficial 
and  as  ample  satis&ction  as  the  whole  would  be  when  due, — 
in  the  other  case,  payment  at  a  differwt  place  involves  expense, 
which  has  been  considered  a  sufficient  consideration  where 
the  payment  has  been  partial. 

The  paper  offered  by  the  defendants  is  dated  after  the  day 
appointed  for  payment,  and  is  but  the  payment  of  a  moiety 
of  the  balance  due ;— ^-and  in  the  absence  of  a  seal,  which 
would  supersede  the  proof  of  consideration,  cannot  operate  as 
a  release:  nor  does  it  eome  within  any  of  the  exceptions  to 
the  general  rule,  which  has  been  recognised  by  our  Courts. 
ToL.  XL— 10 
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{CMett  vs.  Luea9  &,  DoUerer,  4  MoG.  B28 ;  i7i«  tb.  idimly,  2 
Strob.  208,) 

Aooord  and  satisfaction  is  psyiiient  of  Ahe  whole  debt, 
(i^V!^  vs.  StMmy  6  East  280,)  and  the  aoqnittanoe  relied  upon 
shows,  that  the  defendant  Johnston  paid  onlj  one  hal^  whioh 
ifl  onl  J  satisfaction  pro  tomtom 

Motion  granted* 

O'Nball,  Waedlaw,  and  Withbes,  JJ.,  concurred. 

MuNBO,  J.,  dissenting.  The  origin  of  the  doctrine  an- 
nounced in  the  opinion  of  the  majority,  maj  be  traced  to 
PmneVs  case,  in  the  third  volume  of  Coke's  Reports,  where  it 
is  thus  stated— «*^^  It  was  resolved  by  the  whole  Court,  tiliat 
payment  of  a  lesser  sum  on  the  day  in  satis&otion  of  a 
greater,  cannot  be  any  satis&ction  for  the  whole,  because  it 
appears  to  the  judges,  that  by  no  possibility  a  lesser  sum  can 
be  a  satia&otion  to  the  plaintiff  for  a  gieater  sum ;  but  the 
gift  of  a  horse,  a  hawk,  a  robe,  &c^  in  satisfisustion  is  good. 
For  it  shall  be  intended,  that  a  horse,  a  hawk,  a  robe,  &o^ 
might  be  more  beneficial  to  the  plaintiff  than  the  money,  in 
respeot  of  some  circumstance,  or  otherwise  he  would  not  have 
accepted  it  in  satisfisu^tion.  But  when  the  whole  sum  is  due,  by 
no  intendment,  the  acceptance  of  a  parcel,  can  be  in  satisfiMi- 
tion  to  the  plaintiff.  But  in  the  case  at  bar  it  was  resolved, 
that  the  payment  and  acceptance  of  parcel  before  the  day, 
in  satisfaction  dl  the  whole  was  good  satis&ction,  in  regard 
of  circumstance  of  time,  for,  peradventure,  parcel  of  it  before 
the  day  would  be  more  ben^cial  to  him  than  the  whole  at 
the  day,  and  the  value  of  the  satisfiEustion  is  not  material" 

The  common  law  doctrine,  then,  as  to  when  the  partial 
payment  of  a  debt  due  by  simple  contract,  will  operate  as  a 
fall  discharge  thereof  and  when  it  will  not  so  operate ;  as 
.derived  from  Coke,  and  other  sources,  I  take  to  be  this. — A, 


^ 
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being  indebted  to  B,  by  simple  contraot,  say  in  the  stun  of 
one  thousand  dollars ;  on  the  day  before  the  debt  fiEdls  due, 
A  pays  to  his  creditor  one  doUar,  and  takes  from  him  a 
receipt  in  full  for  the  debt — this  amounts  to  an  absolute 
discharge  of  it.  But  if  on  the  day  after  the  debt  has  become 
due,  A  pays  to  his  creditor,  either  a  moiety  of  the  debt,  or 
any  sum  less  than  the  whole  amount,  if  it  be  but  a  dollar,  and 
takes  from  him  a  receipt  in  full ;  this  amounts  to  nothing 
more  than  a  payment  fro  tantOj  and  the  creditor  may  forthwith 
in  the  face  of  his  receipt,  institute  suit  for  the  recovery  of  the 
balance.  But  instead  of  the  debtor's  paying  a  dollar  of  the 
debt,  if  the  creditor  shall  execute  a  receipt,  and  attach  to 
his  signature  a  small  bit  of  sealing  wax,  <x  the  letters  L.  S. 
encircled  by  the  magical  scroll,  the  common  law  symbol  of  a 
oonsideration,  which  no  testimony  is  permitted  to  controvert, 
or  overthrow,— or  if  instead  of  doing  either  of  these  things, 
the  debtor  shall  deliver  to  his  creditor,  a  horse,  a  hawk,  a 
hound  dog,  a  robe,  or  its  equivalent,  a  hunting  shirt ;  nay,  any- 
thing however  valueless,  provided  it  be  not  money ;  then  will 
the  sensitive  conscience  of  the  common  law,  which  so  abhors  and 
abominates  a  nud.paet.j  be  completely  quieted  and  appeased, 
and  the  debtor  held  forever  discharged  from  his  obligation. 

It  might  well  be  doubted,  if  a  doctrine  so  utterly  absurd, 
and  standing  as  it  confessedly  does  in  humiliating  contrast  to 
the  common  sense  of  mankind,  would,  at  any  period  in  the 
world's  history,  have  been  permitted  to  occupy  a  place  in 
the  jurisprudence  of  auy  nation,  not  absolutely  barbarous- 
But  that  it  should  have  been  permitted  for  centuries,  to 
occupy  a  place,  in  the  jurisprudence  of  one  oi  the  most 
enlightened  nations  of  the  earth,  and  in  a  system  too,  which 
is  termed,  jpar  excelknoej  the  perfection  of  human  reason, 
almost  surpasses  belief. 

It  is  gratifying,  however,  to  perceive,  that  in  England,  not* 
withstanding  the  habitual  deference  that  is  paid  to  the 
opinion  of  the*  great  legal  oracle,  by  whom  the  doctrine  in 
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question  has  been  transmitted  to  them,  the  ablest  of  their  law 
tribunals,  the  Court  of  Exchequer,  has  expressly  denied  its 
application  to  bills  of  exchange,  and  promissory  notes. 

Mr,  Addison,  in  his  work  on  Contracts,  in  treating  of  this 
doctrine,  at  page  1071,  remarks,  '^whenever  a  contract,  not 
being  a  bill  of  exchange,  or  promissory  note,  has  been  broken,'' 
&c., — here  he  goes  on  to  state,  that  such  contract  can  only 
be  discharged  by  a  release  under  seal,  or  by  something 
given,  or  done  on  the  one  side,  and  accepted  on  the  other; 
but  he  goes  on  to  say — ^'  Bills  of  exchange,  however,  which 
are  regulated  by  the  custom  of  merchants,  form  an  exception 
to  the  general  rule  of  law,  that  a  cause  of  action  once  accrued 
can  only  be  discharged  by  deed,  or  by  accord  and  satisfaction ; 
for  the  liability  of  an  acceptor,  though  complete,  may  be 
discharged  by  an  express  renunciation  on  the  part  of  the 
holder  of  his  claim  on  the  bill,  although  such  renunciation  be 
made  by  word  of  mouth,  unaccompanied  with  satisfitction,  or 
any  solemn  instrument." 

In  Foster  vs.  Dawber,  (6  Exch.  B.  889,)  the  &ctsof  the  case 
were  these.  The  defendant  having  borrowed  of  his  father-in- 
law  one  thousand  pounds,  at  £4  per  cent,  interest,  gave  his 
promissory  note  for  the  repayment  of  the  amount  on  demand, 
and  paid  the  interest  regularly  for  years,  until  at  last  the 
father-in-law  said  he  would  msJce  him  a  present  of  the  one 
thousand  pounds,  and  directed  him  to  get  a  ten  shilling  receipt 
stamp,  and  draw  up  a  receipt  for  the  one  thousand  pounds, 
and  interest,  which  having  been  done,  the  &ther-in-law  signed 
the  receipt  and  handed  it  to  the  defendant  After  that  the 
fitther-in-law  died,  leaving  a  will,  whereby  he  bequeathed 
the  note  to  his  executors,  directing  them  to  invest  it  for  the 
benefit  of  certain  persons  therein  named,  &c.,  and  an  action 
having  been  brought  by  the  executors,  to  recover  the  amount 
of  the  note  from  the  defendant,  it  was  held,  that  the  defendant 
had  been  discharged.  Park,  Baron,  in  delivering  the  opinion 
of  "the  Court,  said,  "  Mr.  Wills  disputed  the  ^istence  of  any 
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rule  of  law,  by  which  an  obligation  on  a  bill  of  exchange,  by 
the  law  merchant,  can  be  discharged  by  parol,  and  he 
questioned  the  decisions,  and  contended  that  the  authorities 
merely  went  to  show,  that  such  an  obligation  might  be  dis- 
charged as  to  remote,  but  not  as  between  immediate  parties, 

"  The  rule  of  law  has  been  so  often  laid  down  and  acted  upon, 
although  there  is  no  case  precisely  on  the  poin^nisbetween 
immediate  parties,  that  the  obligation  onJK^lSm'f^SciiSLTigQ 
may  be  discharged  by  express  waiy^^Sj^urt'^is  too  ]stifi  now 
to  question  the  propriety  of  that  rin,\.7W'e  dq<^f¥^s^^^j 
sound  distinction  between  the  liabifi^  cre|(;tel9t4)etw§;tn  Im- 
mediate and  distant  parties. — Whethet4bey  araj^jlnsw  or 
immediate  parties,  the  liability  turns  Ih,  th#^)^  mpfrtmant, 
for  no  person  is  liable  on  a  bill  of  excrai|gejTiiii|iphrniij;;h 
the  law  merchant," — and  again.  "Bills  of  exchange  and 
promissory  notes,  differ  from  other  contracts  at  common  law 
in  two  important  particulars;  first,  they  are  assignable, 
whereas  choses  in  action  at  common  law  were  not;  and  sec- 
ondly, the  instrument  itself  giyes  a  right  of  action,  for  it  is 
presumed  to  be  given  for  value,  and  no  value  need  be  alleged 
as  a  consideration  for  it.  In  both  these  important  particulars, 
promissory  notes,  are  put  on  the  same  footing  as  bills  of 
exchange,  by  the  Statute  of  Ann,  and  therefore  we  think,  the 
same  law  applies  to  both  instruments." 

It  will  at  once  be  perceived,  that  the  case  in  hand  is 
infinitely  stronger  than  the  case  of  Foster  vs.  Dawbar,  for  in 
that  case,  as  we  have  seen,  not  a  farthing  of  the  debt  was 
paid  by  the  maker  of  the  note,  all  that  was  done,  was  merely 
the  execution  and  delivery  of  a  receipt  in  full  to  the  holder, 
so  that  the  debtor's  discharge  from  the  entire  debt,  was  rested 
aolely  upon  the  legal  efficiency  of  the  creditor's  receipt. 
Whereas  in  this  case,  payment  of  a  moiety  of  the  debt  was 
made  by  one  of  the  copartners,  and  a  receipt,  executed  by  the 
plaintiff  releasing  him  from  all  further  liability — ^notwith- 
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Standing  this,  lie  is  held  equally  liable  with  his  copartner,  for 
the  balance  of  the  note. 

In  Sibree  vs.  Tripp,  (15  M.  k  W.  28.)  Parke,  B.  said, 
"  If  payment  of  part  of  a  debt,  may,  under  certain  cironm- 
stances,  be  evidence  of  a  gift  of  the  remainder,  and  so  support 
a  plea  of  payment,  why  may  not  a  gift  of  the  whole  be  equally 
cogent  evidence  ?  can  it  make  any  difference  that  the  parties 
omitted  to  say,  '  we  mean  that  for  payment.' " 

Nor  is  a  waning  reverence  for  the  all-potent  wax,  and  the 
magical  scroll,  less  apparent  in  several  of  the  Courts  on  this 
side  the  Atlantic,  including  our  own,  as  will  be  seen  by 
reference  to  some  of  our  more  recent  decisions;  and  it  is 
sincerely  to  be  hoped,  that  the  day  is  not  far  distant,  when 
the  legislative  power,  to  whom  the  task  of  reform  in  matters 
of  this  sort  appropriately  belongs,  will  completely  abolish  the 
senseless  distinction  which  exists,  between  a  sealed,  and  an 
unsealed  instrument  for  the  payment  of  money. 

In  MaUock  vs.  Gibson^  (8  Rich.  437,)  it  was  held :  that  in  an 
action  on  a  sealed  instrument,  the  defendant  may  show,  that 
it  was  without  consideration ;  and  that  in  this  respect,  there 
was  no  distinction  between  a  sealed  instrument,  and  a  note  of 
hand,  or  any  other  simple  contract.  And  in  Little  vs.  Dunean, 
(9  Eich.  55,)  it  was  ruled;  that  a  single  bill  executed  by  an 
infant,  was  merely  voidable,  and  may  be  ratified  by  him  after 
attaining  full  age — formerly  such  an  instrument  would  haVe 
been  held  absolutely  void,  and  incapable  of  confirmation. 
Again,  it  is  a  doctrine  of  the  common  law,  that  an  agent,  or 
attorney  cannot  execute  a  deed,  or  any  sealed  instrument,  in 
the  name  of  his  principal,  unless  the  authority  is  conferred 
upon  him  by  an  instrument  of  equal  dignity  and  solemnity, 
as  it  is  termed.  And  so  too  with  regard  to  the  members  of  a 
copartnership,  one  of  the  partners  being  incapable  of  binding 
the  firm  by  a  sealed  instrument,  without  an  authority  under 
seal.  But  Story  in  his  work  on  Partnership,  at  Sec.  121,  in 
speaking  of  this  rule,  remarks,  "  The  American  Courts  have 


APPEALS    AT    I^W.  lU 


Colambifty  K«T«oiber  sad  DedemliMr,  1857, 

Btrongl  J  inclined  to  repudiate  the  doctrine  in  all  cases,  where 
an  express,  or  implied  autboritj  can  be  justly  established, 
not  under  seal,  whether  it  be  verbal,  or  in  writing  or  cir- 
cnmstantiaL" 

In  conclusion,  I  would  merely  take  leave  to  add,  that  the 
sooner  the  common  law  is  pruned^  and  purified  of  the  many 
antiquated  absurdities,  that  have  so  long  marred,  and  disfigured 
its  many  excellencies,  the  longer  will  be  the  measure  of 
respect  and  obedience,  that  will  be  accorded  to  it  by  those 
whose  lot  has  been  cast  under  its  dispensation,  and  who  in 
the  daily  intercourse  of  life  are  compelled  to  appeal  to  it,  as 
the  only  rule  for  their  civil  guidance. 


Motion  granted. 
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John  D.  Wrioht  &  Robebt  MoOann,  vs.  John  "Wilson. 

Pafcn^--Jttmcficftbn — Covenant —  Warranty. 

B.  having  a  patent  for  certain  improTements  in  looms,  assigned  to  A. 
with  warranty,  that  the  invention  was  original,  and  made  npon  an 
entirely  new  principle  in  mechanics  never  before  patented.  In  an  ac- 
tion of  covenant  by  A.  against  B.  in  which  the  breaches  were  assignedi 
in  the  terms  of  the  warranty,  held,  that  the  Ooart  had  jnrisdiction  of 
the  matter ;  that  the  patent  was  not  conclusive  that  the  invention  was 
original  and  npon  a  new  principle ;  and  that  A.  npon  proof  of  the 
breaches  assigned,  was  entitled  to  recover. 

BEFORE    O'NEALL,  J.     AT   ANDERSON,    JULY,    EXTRA 

TERM,  1857 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
''The  defendant  had,  on  the  29th  May,  1849,  obtained  a 
patent  for  certain  improvements  in  looms  from  the  United 
States,  and  on  the  18th  of  June,  1849,  he  sold  the  same  for 
the  state  of  Georgia,  to  the  plaintiffs  for  four  thousand  five 
hundred  dollars,  which  sum  has  siuce  been  paid  by  the  plain« 
tiff,  John  D,  Wright.  The  defendant's  deed  of  transfer  con- 
tains the  following  warranty :  '  I  hereby  warrant  and  insure 
unto  the  said  J.  D.  Wright  and  Bobert  McCann,  that  the 
aforesaid  invention  hereby  assigned  and  set  over,  is  original^ 
and  that  no  other  loom  has  been  patented  in  the  United 
States  upon  the  same  principle,  especially  the  side  wheels 
which  proper  the  baton,  producing  two  strokes  of  the  baton 
in  one  revolution  of  the  wheel,  which  I  warrant  to  be  an 
invention  of  my  own,  and  made  upon  an  entirely  new  prin- 
ciple in  mechanics  never  before  patented  in  the  United 
States  by  which  the  loom  is  increased  in  speed  with  less 
power  than  any  other  Power  Loom.' 
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"  The  plaintifb'  action  is  on  this  coTonant.  The  pkintifEs, 
in  their  declaration,  assigned  for  breach,  first,  that  the  said 
inyention  was  not  original ;  second,  that  the  sidei  wheels  pro- 
pelling the  baton,  so  as  to  produce  two  strokes  for  one  revo- 
lution, is  no  inyention  of  the  defendant,  nor  was  it  made 
upon  an  entirely  new  principles  in  mechanics  never  before 
patented  in  the  United  States,  nor  did  it  increase  the  speed 
of  the  loom  with  less  power  than  any  other  power  loom. 

"The  plaintifis  proved  by  W.  P. N.  Fitzgerald,  who  was 
the  examiner  of  patents  when  this  patent  was  granted ;  that 
he  examined  the  defendant's  invention,  and  thought  there 
was  no  substantial  novelty,  though  he  made  no  decision,  but 
referred  it  to  the  Commissioner,  who  granted  the  patent. 
He  said  the  side  wheels  or  trammel  are  not  new,  but  whether 
previously  patented  or  not  he  did  not  know.  Mr.  Van  Pat* 
ton  proved  that  he  is  a  machinist;  that  he  examined  the 
defendant's  loom  in  the  Patent  Office.  He  said  it  was  no 
improvement;  that  it  will  not  do  mote  work  than  other 
Power  Looms.  The  simpler  such  a  loom  the  better.  The 
eccentric  wheel  is  no  improvement;  it  was  invented  in  Scot- 
land in  1826 ;  it  is  not  adapted  to  water  power.  Mr.  Simpson 
another  machinist,  saw  the  loom  at  BivingsviUe,  where  the 
model  was  built ;  no  such  loom  was  put  up  at  BivingsviUe ; 
it  had  no  advantage  over  the  Power  Loom.  The  side  wheels 
he  said,  were  an  old  invention.  The  defendant's  loom,  he 
Bsid,  was  no  improvement.  Mr.  Hanes  said  the  defendant's 
loom  was  no  improvement  Mr.  Matt  Fitzgerald  said  he  pre- 
ferred the  looms  now  in  use  at  BivingsviUe  to  the  defendants ; 
he  was  head  weaver.  He  saw  Simpson  and  Wilson,  the 
defendant  try  the  loom ;  it  did  not  work  well ;  he  did  not 
regard  it  as  an  improvement  Mr»  Edwin  Beese  was 
examined  by  commission;  first  for  the  plaintiff,  and  by  a 
separate  commission  afterwards  for  the  defendant  His  two 
examinations  seemed  to  me  irreconcilable;  both  will  be 
stated.    For  the  plaintiff,  he  proved  that  he  and  Durham 
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puroliaaed  the  pattant  for  Alabama;  that  th«  defendant  repre- 
sented that  a  loom  of  Ml  size  would  perform  well  with 
steam  or  water  pow^r.    The  witness  said  that  it  wonld  not  so 
perform,  and  the  loom  Was  of  no  aeeount    Many  of  the 
defendant's  representations  he  said  were  Mse.    Among  other 
things,  he  (defendant)  said  there  were  thirty  looms  of  his  inren- 
tion  in  the  Bivingsville  Factory ;  that  several  hundred  were 
sold ;  Gen.  Whitner  had  one  in  successfal  operation,  Jesse  Nor- 
rifl  had  another.    This  witness  on  his  cross-examination,  said 
that  after  he  had  made  alterations  in  the  loom,  he  had  five 
made  by  Jenks  &  Son,  and  sold  them  at  one  hundred  dollars 
each.    The  loom,  he  said,  would  weave.    Wm.  T.  Pearce 
contracted  on  8th  June,  1858,  for  the  patent  right  for  Ten- 
nessee ;  the  defendant  exhibited  a  model  loom,  and  said  it 
would  operate  as  a  hand  or  Power  Loom  in  a  factory.  Calvin 
&  Johiuson,  he  said,  made  one;  it  would  not  operate.*  The 
defendant's  representations,  he  said,  were  false.    Thos.  J. 
Badcliffe  proved  that  Wilson's  patent  is  not  an  improve- 
ment ;  will  not  answer  the  purpose.    He  has  seen  the  loom 
made  by  Jenks  &  Co. ;  useless  as  a  hand  loom :  the  looms 
are  not  used ;  the  patent  is  of  no  account.     Allen  C.  Jones 
proved  that  he  had  purchased  of  Beese  &  Durham  a  loom 
made  under  Wilson's  patent;  it  will  not  answer  the  purpose, 
and  is  of  no  value.    John  H.  Lewis  proved  that  he  tried 
Wilson's  loom ;  it  was  not  valuable  as  a  hand  loom ;  it  was 
inferior  to  any  other;  could  never  make  cloth.    John  C. 
Fairis  proved  that  he  bought  a  loom  from  Reese  &  Durham ; 
it  would  not  work.    It  was  proven  by  Mr.  Frank  Whitner 
that  his  fother,  Gten.  Whitner,  never  had  one  of  Wilson's 
looms. 

"  The  plaintiflfe  here  closed  their  case.  The  defendant  gave 
in  evidence  his  patent  29th  May,  1849. 

"  Dr.  H.  R.  Godman,  for  the  defendant,  proved,  that  he  was 
at  Laurens,  sale-day  in  January,  1849,  when  Mr.  Wilson 
exhibited  his  loom.    Wright,  the  plaintiff,  was  present.    He 
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claimed  iliat  Wilson  had  a  loom  a  yard  wide  in  operation. 

He  has  aeen  Wright  operating  with  the  loom;  it  operated 

well ;  the  loom  was  much  sought  after ;  Mr.  Wright,  he  said, 

was  no  machinist    Joel  Towers  proved  that  he  had  seen  one 

of  Wilson's  looms;  that  which  Borstell  carried  away;  il 

operated  verj  well.    On  his  cross-examination,  he  said  it  was 

a  model  for  weaving  any  narrow  cloth.    Eligah  Webb,  (the 

derk,)  proved  that  he  saw  the  model  exhibited  by  defendant; 

it  was  publicly  exhibited,  and  the  general  belief  was  it 

would  do  weU.    OoL  Martin,  (the  sheriff;)  proved  that  he  had 

seen  three  looms  in  operation, -the  wooden  and  two  others; 

the  wooden  one  did  very  well ;  so  the  model ;  saw  it  weave 

five  yards.    He  saw  Borstell's  after  he  bought;  it  was  full 

sized,  and  operated  well.    He  said  that  McCann  said,  *  Wilson 

had  complimented  them  with  the  smut  machine;  there  was 

more  money  in  it  than  in  the  loom.'    Wright,  after  he  went 

to  Georgia,  o£fered  to  sell  the  patent  to  him.    In  '65  or  '66 

he  was  authorized  by  his  son  who  lived  in  Georgia  to  purchase 

from  Wright,  the  plaintiff,  the  patent ;  he  was  authorised  to 

give  as  much  as  the  plaintiff  paid*    On  proposing  to  buy, 

Wright  said  it  was  in  law,  and  he  could  not  sell;  he  thinks 

he  made  no  offer.    He  thinks  his  son  saw  the  defendant ;  he 

had  tried  to  sell  the  loom  to  him  and  his  sons. '   The  defendant 

said,  after  exhibiting  his  model,  he  had  engaged  sixty  or 

seventy  looms  at  Oolumbia.    He  understood  Whitner  was  in 

with  him.    There  was  no  trick  on  his  part  in  the  offer  to  buy. 

He  thinks  Wilson  owed  Whitner. — Robert  H,  Hubbard 

proved  that  the  loom  which  Borstell  had  was  a  yard  loom ;  it 

wove  at  the  rate  of  ten  yards  to  the  hour,  (five  or  ten  minutes 

was  the  time  of  trial.)    The  defendant  was  present ;  any  one 

oould  operate  with  it.    Dr.  Evans  proved  the  satisfaction  of  a 

judgment  recovered  25th  September,  1864^  on  a  note  made  by 

the  plaintiffs  in  part  payment  of  the  purchase  of  the  patent.  It 

was  satisfied  1st  January,  1867,  by  the  note  of  Wright  and 

the  Maxwells.    This  witness  said  he  first  saw  the  loom  in 
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Columbia ;  it  perfonned  very  well.  He  also  saw  it  in  Borstell's 
poasesBion;  he  thought  it  perfonned  well.  John  T.  Sloan 
proved  that  he  saw  Borsteirs  loom ;  it  did  well ;  it  operated 
for  only  two  or  three  minutes.  Col.  Jesse  Norris  proved  that 
he  was  on  the  committee  who  examined  the  loom  for  the 
Farmer's  Society;  it  wove  very  fast.  He  said  he  never  had 
one  of  the  looms. 

''  The  defendant  then  gave  in  evi4ence  several  letters  of  the 
plaintiff,  Wright.  In  the  letter  of  22nd  August,  1854,  the 
plaintiff,  Wright,  speaks  of  the  sale  of  his  negro  man  about 
to  take  place  under  the  defendant's  execution ;  he  asks  to  have 
the  sale  stopped,  and  promises  to  pay  the  debt.  The  letter  of 
the  18th  January,  1851,  prohibits  the  delivery  of  the  model 
to  McCann,  his  co-plaintiff.  Then  followed  letters  of  the  21st 
January,  8d  February;  that  of  17th  September  spoke  of  the 
smutter ;  then  followed  that  of  22nd  October,  which  requested 
the  defendant  to  sell  at  Macon  the  patent  right  for  four 
thousand  dollars,  or  as  much  as  he  could  get.  The  letter  of 
18th  December  ask0d  for  indulgence,  and  stated  the  loom  to 
be  a  failure.  On  the  26th  August,  1851,  the  plaintiff,  Wright, 
again  wrote  to  the  defendant,  complaining  of  levies,  &c. 

''Edwin  Beese  examined  for  defendant,  proved  that  he  and 
Durham  purchased  the  loom  for  Alabama ;  they  had  looms 
manufiGK^tured  by  Jenks  &  Son,  and  another.  The  horns  per- 
farmed  well;  ihey  were  valuable^  selling  all  one  hundred  and 
twenty-five  dollars  each.  The  looms  were  got  up  finer  than  the 
model.  It  is  an  useful  invention,  as  a  hand  loom.  It  requires 
more  gearing  to  be  applied  to  machinery.  The  principle 
of  the  invention  is  old ;  the  application  is  new.  The  loom 
woidd  not  run  by  water  or  steam  power.  Wilson  told  this 
witness  he  had  seven  hundred  looms  in  operation  in  South 
Carolina.  I.  W.  Taylor  proved  that  he  saw  the  loom  in 
operation  twice ;  he  saw  that  which  Borstell  had ;  it  was  large 
size;  it  operated  faster  than  the  old  power  loom;  it  w^ 
valuable.    A.  0.  Norris,  Esq.,  proved  that  he  saw  the  wooden 
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loom;  it  wore  rapidly.  He  gave  Wilson  an  order  f<Hr  a 
loom,  but  never  got  it;  a  good  many  more  ordered  in  the 
district.  The  loom  made  good  cloth.  Simpson,  the  witness^ 
Mr.  Norris  proved,  came  to  Anderson  to  set  up  a  foimdry, 
in  connection  with  the  loom.  He  bas  heard  him  say  this 
loom  could  be  connected  with  steam  or  water  power. 

"  I  was  of  opinion,  and  so  instructed  the  jury,  that  the 
patent  did  not  conclude  the  inquiry  whether  the  supposed 
invention  was  new  or  not.  The  burden  of  showing  that  it 
was  not  new  was  on  the  plaintiffs,  and  if  they  had  not  satis* 
fftotorily  proved  that^  they  could  not  recover. 

'*I  thought  that  the  breaches  of  the  covenant  were  sufficiently 
assigned,  and  if  proved  the  plaintifis  might  recover.  But  I 
thought  they  could  not  recover  the  whole  sum  paid;  the 
patent  had  not  been  re-assigned,  or  offered  to  be;  the  plain* 
ti£&  could  only  recover  such  damages  as  the  jury  thought 
they  might  have  sustained. 

The  facts  were  submitted  to  the  jury;  and  certainly  the 
defendant  has  no  right  to  complain  in  that  particular.  The 
jury  found  for  the  plaintiffs  two  thousand  four  hundred  dol- 
lars; and  although  I  would  not  have  so  found,  yet  the  matter 
was  one  for  their  decision  properly,  and  I  would  not  interfere 
with  the  verdict" 

The  defendant  appealed,  and  now  moved  this  Court  in 
arrest  of  judgment,  and  failing  in  that,  then  for  a  new  trial, 
on  the  grounds : 

In  arrest  (/judgment. 
1.  Because  it  is  respectfully  submitted  that  the  question, 
whether  an  invention  or  new  discovery  is  really  such,  and 
patentable,  for  which  a  patent  has  already  issued  from  the 
Government  of  the  United  States,  is  not  cognizable  in  the 
Courts  of  this  State;  and  the  fact  that  letters  patent  have 
issued,  is  conclusive  that  the  subject  of  the  patent  is  a  discov* 
ery  or  invention,  and  patentable. 


160  APPEAX8    AT    LAW. 

Wvlfliife' A  MeCaan  «t.  WUmd. 

2.  Because  the  only  alleged  breaches  of  ooyenant  averred 
in  the  deolaration  were,  that  the  said  invention  assigned  and 
set  over  by  the  defendant  to  the  plaintifBa,  was  not  original, 
but  on  the  contrary  thereof  that  other  looms  have  been 
patented  in  the  United  States  upon  the  same  principle ;  that 
the  side  wheels  which  propel  the  baton,  producing  two  strokes 
of  the  baton  in  one  revolution  of  the  wheel,  is  no  invention 
of  the  defendant,  was  invented  by  others,  nor  was  it  made 
upon  an  entirely  new  principle  in  mechanics  never  before 
paten4ied  in  the  United  States,  nor  did  it  increase  the  speed  of 
the  loom  with  less  power  than  any  other  power  loom ;  but  on 
the  contrary  thereof^  side  wheels  of  a  similar  kind,  and  upon 
the  same  principle  in  mechanics,  were  patented  in  the  United 
StateS;  and  which  increased  the  speed  of  looms  with  as  little 
or  less  power,  than  the  side  wheels  of  the  loom  so  patented 
and  •  assigned,  as  aforesaid — ^which,  even  if  they  had  been 
proved,  did  not  make  a  case  within  the  jurisdiction  of  the 
Courts  of  this  state. 

8.  Because  the  only  averment  that  possibly  might  have 
given  the  Court  jurisdiction,  to  wit :  that  the  discovery  or 
invention  was  of  no  use  and  valueless,  was  not  made  in  the 
declaration. 

4.  Because  the  case  stated  in  the  declaration  is  wholly  in* 
sufficient  in  law,  even  if  it  had  been  proved,  to  support  the 
judgment. 

For  a  new  triaL 

1.  Because  for  the  reasons  stated  in  the  above  grounds,  the 
verdict  of  the  jury  waa  erroneous. 

2.  Because  the  evidence  offered  was  not  relevant  to  the 
issue  made,  and  did  not  establish  any  one  of  the  allegations 
of  the  declaration. 


VWPHEAIfi    AT    I4&W.  lai 

ColaiDl>l%  Vov«i»Ur  ««d  DtMnWr,  1850. 

3.  Beoamse  all  that  the  defendajit  sold  was  a  mere  chose  in 
action,  and  all  that  he  wanranted  was,  that  the  United  States 
had  granted  to  him  that  ohose  bj  iflBnii^  to  him  letteiB 
patent 

4.  Because  no  evidenee  that  could  have  been  offered,  xtpon 
the  breaches  assigned  in  the  declaration  would  have  entitled 
the  plaintiff  to  recover. 

5.  Because  the  patent  was  sold  by  the  defendant  to  tiie 
phdntifEs  at  the  price  of  four  thousand  five  hundred  dollara, 
and  the  verdict  of  the  jurj^  for  two  thousand  four  hundred 
dollars,  negatives  the  assertion  that  the  patent  was  of  no 
value,  and  the  proof  of  its  usefulness  and  value  was  abundant. 

6.  Because  the  plaintifib,  if  they  ever  had  any  right  of 
action,  waived  it  by  their  long  acquiescence  in  the  contract 
of  purchase,  and  making  arrangements  to  procure  indul- 
gence, and  promising  to  pay  the  debt^  with  interest  annually. 

7.  Because  the  verdict  was  not  only  without  evidence,  but 
contrary  to  law,  and  the  charge  of  his  Honor. 

Sullivan^  for  appellant 
Taimg,  MeChwan^  oontra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  This  action  it  must  be  remembered  is  on  a 
covenant  of  warranty.  The  breaches  assigned  are  plainly 
within  the  terms  and  intent  of  the  covenant,  and  I  cannot 
perceive,  when  they  are  found  to  be  true,  how  we  can  enter- 
tain a  motion  for  a  non-suit.  The  defendant's  warranty  is 
shown  to  be  &lse,  and  he  must  respond  in  damages.  The 
mistake  of  the  defendant  is  in  supposing,  that  his  patent 
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ooncludes  all  inveatigation.  Beyond  all  doubt  if  lie  was  to 
sue  for  an  infringement,  the  matters  would  be  in  issue,  whether 
it  was  original,  or  a  new  application,  or  usefiil.  If  that  be  so 
cannot  a  party  buying  it  show,  that  it  was  neither  the  one 
nor  the  other  of  these?  I  do  not  entertain  a  doubt,  that  he 
can :  and  this  is  very  plainly  shown  by  the  observations  of 
the  Court  on  the  defendant's  fourth  and  fifth  pleas,  in  Mullikin 
vs.  Latchem^  7  Blackford,  186. 

The  question,  whether  the  Court  of  Common  Pleas  has 
jurisdiction  of  such  a  case,  is  rather  a  startling  one.  The 
action  is  covenant,  an  old  and  familiar  head  of  the  Common 
Pleas  jurisdiction.  Because  the  covenant  happens  to  be  of  a 
patent,  previously  granted  by  the  United  States,  is  no  reason 
why  the  Court  cannot  go  on  and  ascertain  whether  the 
covenant  has  been  broken.  The  United  States  in  granting  a  • 
patent  do  not  conclude  all  persons  by  it :  it  is  granted  on  an 
ex  parte  application,  and  if  it  turns  out  to  be,  as  the  applicant 
represents,  then  he  will  have  by  his  patent  the  exclusive 
right,  otherwise  not.  The  jurisdiction  of  the  United  States 
Court  over  this  class  of  cases,  depends  upon  other  circum- 
stances than  the  fact,  that  the  validity  of  a  patent  may  be 
drawn  in  question. 

The  questions  whether  the  breaches  were  sustained  by  the 
proof,  were  properly  to  be  decided  by  the  jury:  and  to  the 
jury  they  were  referred,  with  certainly  a  pretty  clear  indication 
of  my  opinion  in  &vor  of  the  defendant.  But  they  thought 
proper  to  find  otherwise,  and  I  cannot  say  they  were  mani- 
festly wrong. 

The  motion  for  a  new  trial  is  dismissed. 

Wardlaw,  Withebs,  Glovbb  and  Munro,  JJ.,  concurred. 
Whitneb,  J.,  did  not  hear  the  argument. 
Minion  diemdesecL 
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HsBNDON  Chalk,  et  al.,  vs.  Samitsl  MoAlilt. 

Rrxctice —  Gcmtiniuxnc€~-jE!cL8€ment8'^^Adver8e  u&e — Bade* 
ing  water  in  channel  of  stream — Damage — Oases 
approved. 

The  23d  and  25th  rales  of  Court  give  directions  to  parties  in  reference  to 

motions  for  continuance,  bat  impose  no  restraint  npon  the  discretion  of 

the  Gonrt. 
Where  one  backa  water  by  his  mill-dam  on  another's  land,  the  nse,  if  long 

continaed,  shoold,  it  seems,  be  considered  adverse,  in  the  absence  of 

proof  that  it  was  permissive. 
Oarrett  vs.  McKie,  1  Bich.  444,  as  anderstood  by  the  Coart,  approved. 
Backing  water  within  the  channel  of  a  stream,  from  which  no  i^ppreciable 

damage  results  to  the  owner,  is  not  of  itself  a  legal  injury  which  will 

fUBtain  an  action. 

BEFOBE  WHITNEB,  J.,  AT  CHESTEB,  EXTBA,  JULY  TEBM, 

1857. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

*^  This  was  an  action  on  the  case  to  recover  danaages  for  the 
erection  of  a  mill-dam  on  Sandy  Kiver,  whereby,  as  was 
alleged,  the  water  was  raised  above  its  natural  level,  causing 
plaintiff'  lands  to  be  overflowed  and  their  mill  to  be  pre- 
vented or  reta^ed  in  its  operation. 

"  The  parties  owned  lands  on  the  river,  the  dividing  line 
being  over  a  mile  above  defendant's  mill-dam,  and  the  sites 
of  the  two  mill  near  two  miles  apart.  The  stream  was  slug* 
gish,  having  but  little  fall  and  high  banks. 

"  On  the  lands  owned  by  defendant,  there  had  been  erected 
a  mill  and  dam,  in  the  years  1830 — '81,  and  in  operation 
ever  since,  except  for  a  brief  period,  when  rebuilt  in  1853. 
Vol.  XI 11 
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Much  of  the  bottom  land  of  defendant  had  been  advantage- 
ously cultivated,  being  situated  between  his  dam  and  upper 
line. 

"Th^  first  suit  brought  for  the  alleged  injury  was  by 
George  Chalk,  March  11,  1854,  who  was  then  proprietor  of 
the  lands  and  mill  now  ow^ed  by  present  plaintiffi?,  his  heirs 
at  law.  A  cause  of  complaint  was  the  increased  elevation  of 
the  new  dam.  That  suit  abated  by  the  death  of  the  plaintifi^ 
which  took  place  the  18th  November,  1855.  Some  time  in 
the  year  1854,  defendant  reduced  the  height  of  the  dam  ten 
inches,  though  it  was  in  proof  he  had.  given  instructions  to 
his  workmen  to  confine  the  structure  of  the  dam  within 
former  limits.  March  8th,  1866,  present  suit  was  brought, 
an  intermediate  suit  by  the  executors  of  Q-eorge  Chalk  having 
foiled  on  demurrer.  The  mill  now  owned  by  plaintiffs,  had 
been  erected  long  before  the  defendant's,  above  and  on  the 
same  stream.  Between  these  mills  the  plaintiffii  owned  lands 
on  each  side  of  the  stream,  though  at  the  upper  mill-seat  ihe 
lands  were  owned,  on  the  one  side  by  plaintiJB^  and  on  the 
other  by  a  Mr.  DeCrafifenreid.  At  this  place  two  mills  were 
erected,  a  saw  and  grist  mill,  supplied  out  of  a  common  dam, 
and  by  an  arrangement  between  the  parties,  the  latter  mill,  in 
which  plainti£&  were  interested,  was  only  to  be  used  when 
necessary  to  do  the  grinding  of  the  proprietor,  or  when  the 
supply  of  water  would  admit  the  running  of  both  mills. 

"  It  was  a  tub  mill  of  very  simple  structure,  had  been  very 
little  used  in  later  years,  and  is  not  at  all  used  now.  The 
saw  mill,  on  the  contrary,  was  much  used,  and  was  situated 
directly  in  the  main  channel.  The  water  firom  the  grist  mill 
had  been  discharged  formerly  by  means  of  a  snudl  canal, 
leading  into  the  channel  of  the  stream.  This  canal  was 
obstructed  at  its  mouth  and  much  filled  up  at  other  points. 
With  these  lands,  as  is  found  frequently,  there  was  a  greater 
elevation  at  the  banks.  They  had  been  cultivated  with  a 
varying  success,  and  difference  of  opinion  existed  on  the  part 
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of  witnesses,  as  to  the  fact  of  any  injurious  effect  resulting 
from  back-water. 

"The  verdict  was  for  the  defendant,  and  in  my  judgment 
was  well  authorized  by  the  evidence.  The  plaintiffs  not  only 
fiuled  to  establish  that  they  had  sustained  any  actual  injury 
from  the  erection  of  defendant's  mill-dam,  but  I  thought  still] 
more  conclusively  did  it  appear  that  the  defendant  had  a 
prescriptive  right  to  the  enjoyment. 

"  In  reference  to  the  first  ground  of  appeal,  I  need  only  say 
that,  for  the  first  time,  in  this  case  I  was  given  to  understand 
that  the  twenty-fifth  Kule  of  Court,  only  operated  upon  the 
party  who  applied  a  second  time  for  the  continuance  of  a 
cause.  In  the  language  of  this  Bule,  '  after  the  first  term,'  I 
required  *a  party  applying  for  a  continuance  on  account 
of  the  absence  of  a  witness,'  to  '  set  forth  in  addition  to  the 
requisitions  of  the  twenty-third  Rule  what  he  believed  the 
witness  would  prove.'  The  case  was  expected  to  occupy  at 
least  two  days,  an  extra  term  was  ordered  very  much  in  con- 
sequence, and  the  absent  witnesses  resided  in  an  adjoining 
District.  Further,  as  to  the  hardship  of  being  ruled  to  trial, 
I  desired  plaintiff'  counsel  to  print  as  part  of  the  brief,  the 
amended  affidavit,  setting  forth  the  facts  expected  to  be 
proved  by  the  witnesses. 

"I  do  not  know  to  what  witnesses  the  plaintiff  have 
reference  in  the  second  ground  of  -appeal.  I  have  no  note 
of  such  a  question  being  made,  and  hence  presume  I  must 
have  concluded  none  such  was  intended.  Opinions  of  some 
witnesses,  after  being  interrogated  as  to  the  facts,  were  freely 
given  on  each  side  and  without  objection ;  occasionally  a 
witness  was  on  the  stand  who  had  very  little  or  no  informa- 
tion on  the  subject,  though  asked  for  an  opinion ;  in  case 
of  objection,  on  finding  such  witness  had  no  reason  to  give 
on  which  to  base  an  opinion,  his  opinion  was  not  heard.  I 
am  satisfied  it  was  only  to  witnesses  of  this  class  that  the 
objection  was  raised* 
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"The  third  ground  of  appeal  may  not  be  correctly  appre- 
hended. The  jury  were  distinctly  instructed  that,  to  create 
an  easement  such  as  that  set  up  by  defendant,  there  must 
have  been  an  adverse,  continuous,  uninterrupted  use  for 
twenty  years  at  least,  the  character  of  the  use  to  depend  on 
the  fact  ascertained  by  the  jury.  Counsel  may  perhaps  more 
successfally  indicate,  before  another  tribunal,  the  proof  on 
which  so  strong  reliance  is  placed  that  defendant,  in  this 
case,  could  not  set  up  a  right  by  prescription,  and  that  the 
jury  should  have  been  so  charged. 

"  Upon  the  other  grounds  of  appeal,  I  may  say,  generally, 
that  notwithstanding  differences  among  the  witnesses,  I  con- 
sidered it  pretty  well  established  that  the  water  in  the  channel 
of  the  river  along  plaintiflfe'  land,  was  raised  by  the  dam  some 
inches  above  its  natural  level.    This,  it  was  insisted  in  argu- 
ment, though  confined  within  the  banks  and  extended  to  a 
single  inch,  without  further  injury,  gave  to  the  plaintifi^  a 
sufficient  cause  of  action.    I  did  not  feel  myself  at  liberty  to 
sustain  such  a  doctrine,  especially  since  the  case  of  Garrett  v. 
McKie,  (1  Rich.  444.)    With  that  case  before  me,  the  jury 
were  fully  instructed  in  conformity  with  the  authorities  and 
illustratioDS  thence  derived.    The  dam  being  on  defendant's 
land  was  rightful,  unless  he  had  thereby  thrown  the  water 
back  injuriously  upon  the  plaintiff',  either  as  to  their  lands 
or  mill.    Was  the  land  inxonsequence  overflowed,  made  wet, 
rendered  incapable  of  cultivation,  or  any  effect  whatever 
produced  and  clearly  to  be  traced  to  this  cause,  resulting  in 
injury  to  the  plaintiff,  were  the  inquiries  addressed  to  the 
jury.    These  questions  they  were  requested  to  solve  from 
facts  established  by  proof,  or  by  such  conclusions  as  might 
be  fairly  authorized  thereby.    In  reference  to  the  natural 
flow  of  water  within  the  channel,  I  adopted  the  sensible 
view,  suggested  by  Judge  Story,  'that  there  may  be  and 
must  be  allowed  of  that  which  is  common  to  all,  a  reasonabk 
use ;  the  true  test  of  the  principle  and  extent  of  the  use,  is> 
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whether  it  is  to  the  injury  of  the  other  proprietors  or  not' 
That  it  was  not  enough  to  maintain  this  action  that  it  should 
simply  appear  the  water  was  raised  above  its  natural  level  if 
confined  entirely  within  the  banks  or  channel  of  the  stream, 
unless  some  injury  or  special  damage  was  also  shown.  When 
I  had  concluded  my  instructions  to  the  jury,  my  attention  was 
called  to  some  of  the  evidence  supposed  to  have  been  over- 
looked or  misapprehended  on  points  deemed  material,  and 
afker  a  reference  to  my  notes,  I  was  further  requested  to  give 
further  iustructions  in  terms  suggested  by  counsel.  These  I 
required  to  be  submitted  in  writing,  and  they  were  furnished 
in  the  following  words :  '  That  if  the  jury  believe  that  the 
dam  will  cause  the  lands  of  plaintifib  to  overflow  sooner, 
to  remain  longer  under  water,  and  fill  up  the  ditches  and 
races,  that  then  that  would  be  an  injury  in  law.'  I  declined 
to  adopt  the  language  suggested  or  add  any  thing  on  that 
branch  of  the  case  to  what  had  been  said.  I  thought  and 
said  that  a  margin  sufficiently  broad  had  been  furnished  for 
an  intelligent  jury  to  meet  the  case  presented.  I  preferred 
to  present  general  principles;  and  leave  their  application 
where  it  properly  belonged." 

The  plaintiffe  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  groxmds : 

1.  Because  his  Honor  erred,  as  is  respectfully  submitted, 
in  requiring  the  plaintifis,  on  the  first  application  for  a  con 
tinuance  of  their  case,  to  state  what  the  absent  witnesses 
would  prove ;  and  then  still,  after  they  had  so  stated  what 
those  important  witnesses  would  prove,  ordered  the  case  on 
to  the  prejudice  of  the  plaintiffs'  rights. 

2.  Because  his  Honor  erred,  as  is  most  respectfully  sub- 
mitted, in  refusing  to  permit  the  witnesses  of  the  plaintifife, 
who  had  viewed  the  bottom  lands  and  mill  of  the  plaintiff, 
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on  Sandy  Biver,  to  state  that  they  were,  in  their  opinions, 
injured  by  the  erection  of  t^e  defendant's  dam  on  Sandy 
Biver  below,  from  the  backing  of  the  water  on  the  land  and 
mill  of  the  plaintiffs  by  said  dam. 

8.  Because  the  defendant,  and  those  under  whom  he  claims, 
oannot  claim  by  prescription  in  this  case,  as  the  easement 
enjoyed  in  flowing  the  water  back  on  the  lands  and  mill  of 
the  plaintifGs,  was  permissiye,  and  not  adversely  claimed  by. 
those  under  whom  the  defendant  claims,  and  so  his  Honor 
should  have  charged  the  jury,  which  was  not  done. 

4.  Because  his  Honor  charged  the  jury  that  the  act  of  the 
defendant,  and  those  under  whom  he  claims,  in  flowing  back 
the  water  on  the  plaintifib'  lands  and  mill,  as  long  as  the 
water  so  flowed  back  reniained  within  the  banks  of  the 
natural  channel  of  Sandy  Biver,  was  no  legal  injury,  in  which 
it  is  most  respectfully  submitted  there  was  error  in  law. 

6.  Because  the  evidence  given  in  the  case  clearly  showed 
that  the  mill  and  bottom  lands  of  the  plaintiffs,  on  Sandy 
Biver,  were  certainly  injured,  and  the  verdict  should  have 
been  for  the  plaintiff. 

6.  Because  his  Honor,  on  being  requested  so  to  do  by 
plainti£&'  counsel,  should  have  charged  the  jury  that  if  they 
should  be  of  opinion  that  though  the  water  which  flowed 
back  on  plaintiffs'  lands  and  mill  by  the  de&ndant,  and 
those  under  whom  he  claims,  remained  within  the  banks  or 
channel  of  Sandy  Biver,  still  if  they  should  be  of  opinion 
that  it  caused  injury  to  the  plaintiflfe  by  causing  the  water 
Qooner  to  overflow  the  lands  and  mill,  and  cause  the  water 
to  £eiI1  more  slowly,  and  to  All  up  the  channel  and  ditches 
more  rapidly,  it  gave  right  of  action — this  his  Honor  declined 
to  do,  in  which  it  is  submitted  there  was  error. 
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7.  Because  the  yerdiet  i&  oontrar  j  t&  law  and  the  evidence 
in  the  catiBe,  and  should  be  set  aside  and  a  new  trial  granted. 

ThoTMon,  for  appellant. 

Wiiherspoonj  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  We  will  not  pass  the  first  ground  of 
appeal  unnoticed,  although  appeals  from  the  discretion  exer- 
ercised  by  a  Circuit  Judge,  in  rejecting  motions  for  a  con- 
tinuance, have  been  so  often  discouraged  here,  that  it  may 
seem  idle  to  say  another  word  on  the  subject.  The  twenty- 
third  Bule  of  Court  imposes  no  restraint  upon  the  Judge,  but 
gives  directions  to  parties;  it  does  not  declare  that  what 
is  there  prescribed  shall  avail  to  effect  a  continuance,  but 
that  less  need  not  be  expected  to  serve.  The  same  observa- 
tions apply  to  the  twenty-fifth  Rule.  Its  words  show  that  it 
refers  to  any  term  after  the  first,  not  to  a  renewed  application 
by  a  party  who  before  had  obtained  a  continuance.  Discre- 
tion exercised  at  a  former  term  must  be  taken  by  a  Judge,  at 
any  succeeding  term,  to  have  been  properly  exercised ;  and  only 
as  it  may  afiect  his  opinion  of  the  diligence  or  good  faith  of 
a  party  who  applies  to  him  for  continuance,  is  it  material  for 
him  to  know  upon  whose  application  a  former  continuance  was 
granted.  When  counsel  of  experience  give  the  prominence  of 
the  first  place  to  such  a  ground  of  appeal  as  the  first  one  in 
this  case,  it  is  hard  to  resist  a  suspicion,  that  the  same  want 
of  confidence  which  ought  to  have  been  felt  in  the  first,  did 
extend  to  all  that  followed.  We  have  however  carefully  read 
the  mass  of  testimony  which  has  been  sent  up,  have  listened 
to  the  zealous  arguments  of  the  plaintiffs'  counsel,  and  have 
examined  the  full  notes,  printed  and  written,  which  he  has 
submitted. 
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The  second  groand  of  appeal  ifi  answered  by  the  Report 
The  Beport  shows  too,  in  reference  to  the  third  ground, 
that  an  adverse,  uninterrupted  use  for  at  least  twenty  years, 
was  required  by  the  instructions,  and  the  objection,  made  in 
argument  here,  is  that  the  use  should  have  been  deemed  per- 
missive, because  there  was  not  sufficient  evidence  that  it  was 
exercised  with  the  assertion  of  right.  It  was  properly  sub- 
mitted to  the  jury  to  judge  of  the  force  of  the  evidence,  and 
this  Court  cannot  perceive  that  the  jury  erred  in  finding  that 
a  defendant,  who  backed  water  by  a  substantial  dam,  for  the 
propulsion  of  permanent  and  expensive  machinery,  showed 
that  he  claimed  a  right  to  do  what  was  so  long  continued,  and. 
so  essential  to  his  interest.  Use,  in  derogation  of  another's 
rights,  in  the  absence  of  evidence  to  show  a  permissive  cha- 
racter, is  ordinarily  presumed  to  be  adverse,  a^r  it  has  con- 
tinued long  unquestioned.  If,  in  a  case  like  this,  there 
should  appear  such  permission  of  the  use  as  would  show  a 
parol  license  under  which  money  was  expended  in  improve- 
ments, much  deliberation  would  be  had  before  a  withdrawal 
of  the  license  should  be  allowed  to  impair  the  value  of  the 
improvements.  But  it  is  said  for  the  plaintiflEs,  that  the  use 
was  a  silent,  insidious  invasion,  which  attracted  no  attention, 
and  therefore  should  not  acquire  the  rights  which  result 
from  an  open,  notorious  possession.  It  was  to  some  extent  an 
overflowing  of  soil— visible  and  continuous ;  and  if  it  was  half 
BO  hurtful  to  the  plaintiffs,  or  their  ancestors — ^as  for  them  it 
is  now  said  to  have  been — it  could  not  have  escaped  notice 
and  complaint.  Upon  the  supposition  that  the  acts  done  by 
the  defendant  are  materially  prejudicial  in  any  way  to  the 
rights  which  have  devolved  upon  these  plaintiffe,  the  findingof 
the  twenty  years'  use  by  the  defendant,  under  the  instructions 
which  were  given  to  the  jury,  would  have  been  oondusiva 
of  the  case,  if  no  other  question  had  been  submitted.  But 
there  was  another  question,  which  brings  us  to  the  considera- 
tion of  the  remaining  grounds  of  appeal.    The  jury  may 
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have  found  that  the  use  was  not  suoh  as  the  instrnotions 
required  that  it  should  be,  to  protect  the  defendant ;  yet  they 
may,  under  the  ftirther  instructions,  haye  found  that  the 
plaintifb  sustained  no  damage  from  the  water  backed  in 
the  channel  of  the  stream,  and  so  may  have  rendered  a  ver- 
dict for  the  defendant  because  the  banks  were  not  oveiflowed 
within  the  plainti£b'  line.  Befering  under  this  head  to  what 
is  said  in  the  report,  we  see  that  the  case  of  Garrett  vs.  JTte, 
(1  Bich.  444,)  was  taken  as  a  guide  in  the  circuit,  and  that  the 
eflfort  of  the  plainti£b  here  has  been  to  procure  an  overruling 
of  that  case. 

If  that  case  is  understood  to  mean  that,  in  an  action  for 
backing  water,  special  damage  must  be  specified  in  the 
counts  wherever  the  banks  of  the  stream  in  question  have 
not  been  overflowed ;  or  that,  without  regard  to  the  harm 
done  by  backing  within  the  channel,  such  backing  is  always 
defensible,  then  we  dissent  from  such  conclusion.  But  if  it 
be  understood,  as  was  meant  to  be  decided,  that  backing  \ 
within  the  channel,  from  which  no  appreciable  damage 
results,  is  not  of  itself  a  legal  injury  which  will  sustain  an 
action,  then  we  adhere  to  it.  The  proposition,  which  thus 
we  approve,  results,  we  conceive,  from  the  reasonable  use  of 
water,  which  every  one  through  whose  land  it  flows  is  author- 
ized to  enjoy,'  considered  in  connection  with  the  necessities 
of  machinery  upon  sluggish  streams  and  in  a  flat  country. 
It  is  said  that  water  must  be  allowed  to  flow  as  it  was  wont 
to  do,  and  to  pass  undiminished  and  undefiled  to  the  pro- 
prietors below.  Yet  a  dam  may  be  erected  which  shall 
spread  the  stream  over  a  surface  far  beyond  its  natural  extent, 
and  BO  diminish  by  increased  evaporation  the  quantity  which 
would  otherwise  have  passed  down,  or  the  limpid  current 
may  be  polluted  by  saw  dust,  occasionally  dropped  and^ 
whisked  along  in  the  foam  of  a  mill  tail.  These,  it  is  replied, 
are  trifles  about  which  the  law  does  not  care,  occasioning  no 
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material  detriment,  and  ezeosed  in  oonsideration  of  the 
neoeasities  and  advantage  of  a  mill. 

In  like  manner,  shutting  down  the  gates  of  a  mill  which  is 
fed  by  a  pond,-  mtist  necefisarUy  lower  the  water  in  the 
channel  below.  And  raising  them  must  necessarily  elevate 
the  water.  Such  a  mill  cannot  be  worked  at  all,  without 
disturbance  of  the  natural  flow,  and  such  disturbance,  in 
many  instances,  may  be  observed  for  several  miles  below  a 
mill,  upon  some  of  the  best  mill  streams  of  this  State.  Every 
such  disturbance,  either  by  elevation  or  depression,  is  for- 
bidden by  the  extreme  principle  which  would  require  us  to 
hold  that  any  interference  with  the  order  of  Nature  within 
another's  territory,  constitues  a  legal  injury,  without  con- 
sideration of  daxnage.  A  temporaiy,  yet  frequently  recur- 
ring interference  may  differ  in  degree  from  a  constant  one, 
but  not  in  principle.  A  fluctuating  condition  of  a  stream 
might,  under  various  circumstances,  be  quite  as  harmful  as 
either  a  permanent  elevation  or  a  permanent  depression  of 
the  water's  sur&ce.  An  invasion  of  right  which  is  justified 
in  regard  to  a  proprietor  below  a  mill,  cannot  without  some 
difference  in  principle,  or  in  consequence,  be  the  subject  of 
action  by  a  proprietor  above.  In  both  cases  it  is  safe  to 
limit  the  invasion  to  an  extent  which  does  no  harm ;  and 
where  it  is  in  analogy  to  other  reasonable  enjoyments  of 
flowing  water,  so  limited,  the  law  may  well  permit  considera- 
tions of  general  expediency  to  excuse  it.  I^  however,  any 
appreciable  damage  has  been  done  by  the  invasion,  the  limit 
has  been  exceeded,  and  an  action  lies. 

K  a  shoal  has  been  covered  or  rendered  less  valuable,  if  a 
ford  has  been  deepened,  if  machinery  has  been  clogged,  if  the 
digging  of  minerals  has  been  impeded,  if  sickness  has  been 
occasioned,  if  vegetation  has  been  hurt, — ^if  any  actual 
damage  has  been  done  by  the  backing  of  water  within  the 
channel  on  another's  land,  then  cause  of  action  has  been 
given.    In  conformity  with  these  views  the  jury,  in  the  case 
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bdbre  us,  were  instructed  to  mquire  whether  the  lands  or  the 
mill  of  the  plaintiffit  had  .been  damaged — ^whether  the  land 
had  been  overflowed  or  made  wet,  or  rendered  incapable  of 
cultivation,  or  whether  any  efieot  prejudicial  to  the  plaintiflb 
had  resulted  from  the  acts  of  the  defi^dants.  The  verdiet 
has  answered  all  these  inquiries  in  the  negative.  And  a 
review  of  the  evidence  satisfies  us  that  such  answer  was  well 
justified.  There  was  then  no  need  of  the  Judge  to  give,  in 
conformity  with  the  writing  submitted  by  the  plaintifb' 
counsel,  Airther  instructions;  leading  to  speculation  concern* 
ing  what  would  occur  in  future,  as  to  which  the  instances 
that  were  specified  in  the  writing,  if  the  apprehension  of 
them  deteriorated  the  value  of  the  plaintiflfe'  property,  had 
been  embraced  in  the  principles  already  laid  down.  Inva- 
sions of  proprietary  rights,  especially  of  that  kind  which,  if 
long  indulged,  will  ripen  into  easements,  should  be  jealously 
watched  and  sternly  restrained  by  the  law.  But  if  they  are 
harmless,  they  can  at  most  give  only  easements  which  do 
not  hurt,  and,  whenever  they  become  prejudicial,  they  will 
become  subject  to  another  rule. 

Actions  like  this  ought  not  to  be  encouraged  upon  com- 
plaints  of  fanciM  injury  done  to  sublimated  notions  of  exclu- 
sive territorial  dominion. 

Such  actiond  sometimes  proceed  from  rival  interests  or 
envious  malignity. 

The  physical  changes  which  our  country  undergoes  in  the 
progress  from  forest  wildness  to  cultivated  improvements  are 
necessarily  great ;  and  when  slight  alterations  of  a  stream  are 
investigated,  it  is  often  hard  to  ascertain  their  existence, 
and  harder  to  detect  their  causes.  A  verdict,  finding  even 
nominal  damages  for  a  plaintiff  upon  his  allegation  of  a  con- 
tinued wrong  done  to  his  freehold,  becomes  evidence  upon 
which  future  verdicts  may  be  claimed,  that  in  the  end  will 
compel  a  defendant  to  remove  the  imputed  cause  of  wrong, 
even  by  sacrificing  vaduable  interests.  In  this  case  it  is  prob- 
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able  tliat  the  banks  of  the  plamtifEs  have  been  cohered  by 
back-water  for  two  inches  of  perpendicular  height,  and  for  a 
distance  of  one  or  two  hundred  yards  above  their  line :  the 
jury  say  that  from  this  invasion  of  their  extreme  rights  no 
damage  has  come  to  them ;  and  in  dismissing  their  action,  we 
indulge  the  hope,  that  fiirther  developments  and  further 
exertions  on  their  part  will  show  that  the  deterioration  of 
their  mill  and  land,  which  they  have  ascribed  to  the  acts  of 
the  defendant,  has  proceeded  from  causes  either  inevitable  or 
within  their  own  control. 

The  motion  is  dismissed* 

O'Neall,  Withees,  Whitnbb,  Glover,  and  Munbo,  JJ., 
concurred. 

Motion  dismissed. 
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Joseph  E.  McCoy  vs.  Thomas  B.  Lemon  * 
Mayhem — Damages :  Increase  of  by  Court. 

The  common  law  rule,  that,Jn  cases  of  Mayhem,  the  Conrt  may  increase 
the  damages,  super  visum  vulneriSf  does  not  exist  in  Sonth  Carolina. 

BBPORB  WARDL  AW,  J.,  AT  SUMTEB,  SPRING  TERM,  1866. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"This  was  an  action  of  trespass  for  assault,  battery,  and 
mayhem.    The  pleas  were  non  cul.  and  son  assault  demesne. 

"It  appeared  that  unkind  feelings  existed  between  the  par- 
ties, who  were  near  neighbors.  That  whilst  the  plaintiff  was, 
with  an  axe,  in  the  discharge  of  public  duty,  working  on  a 
road,  the  defendant,  who  was  not  a  hand  on  the  road,  made 
appeals  to  the  defendant  about  a  previous  fight  between  the 
defendant's  brother  and  a  hireling  of  the  plaintiff,  although 
plaintiff  requested  that  his  name  might  not  be  used.  That, 
thereupon  the  plaintiff  made  a  very  offensive  charge  of  m^ral 
delinquency  against  the  defendant,  to  which  the  defendant 
replied  by  the  d — d  lie.  That  instantly  the  plaintiff  struck  a 
severe  blow  with  the  axe  at  the  defendant's  head,  which  the 
diefendant  dodged  so  that  only  the  axe  handle  hit  him.  That 
a  fight  ensued,  in  the  course  of  which  the  defendant,  the 
larger  man,  bit  and  gouged  the  plaintiff,  and  the  plaintiff 

— . i — ■ 

*  ThU  oase  wm  argued  and  deoided  at  Hay  Term,  1856,  bat  the  opinion  was 
not  filed  until  Qetobei;,  1857. 
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attempted  to  gouge  him.  Tliat  afterwardsthe  plaintiff  uttered 
horrid  imprecations  against  the  defendant^ay  suffering  for  a 
long  time,  and  in  consequence  of  the  defendant's  acts  lost  one 
eye  and  the  use  of  one  thumb. 

"  The  jury  found  for  the  plaintiff  thirty  dollars — a  sum 
.  which  I  thought  very  small,  to  be  found  by  those  who  had 
ascertained  his  right  to  recover  something. 

"  After  the  verdict  was  rendered,  the  plaintiff  was  pre- 
sented for  my  inspection,  and  I  could  not  but  perceive  that 
he  was  maimed  in  the  manner  described  in  the  declaration 
and  shown  by  the  evidence.  Whereupon  the  plaintiff  moved 
for  a  rule  against  the  defendant,  to  show  cause  why  the 
damages  should  not  be  increased.  Upon  return  of  the  rule, 
I  refused  to  interfere — ^not  because  I  considered  the  damages 
sufficient,  nor  because  I  thought  the  Circuit  Court  was  not 
the  tribunal  to  which  the  plaintiff's  application  should  be 
made,  if  it  could  be  properly  made  anywhere ;  but  because  I 
thought  that,  under  the  laws  and  practice  of  this  State,  no 
Court  possesses  the  power  to  increase  or  diminish  the  damages 
in  due  form  found  by  a  jury,  in  any  other  way  than  by 
granting  a  new  trial. 

'*  The  plaintiff  appeals  from  my  refusal  to  increase  his  dam- 
ages ;  and  under  notice  given,  will  also  make  to  the  Court  of 
Appeals  his  motion  for  increase,  as  if  the  rule  was  returnable 
to  that  Court." 

The  plaintiff  appealed,  and  now  moved  this  Court  to 
reverse  the  decision  of  his  Honor,  on  circuit,  and  either  to 
increase  the  damages  here,  or  to  send  the  case  back  to  the 
Circuit  Court,  with  instructions  to  the  Judge,  at  the  next  term, 
to  increase  them,  on  the  grounds: 

1.  That,  by  law,  the  damages  may  be  increased  by  the 
Court  in  actions  of  assault,  battery,  and  mayhem ;  and,  in 
this  State,  the  authority  so  to  increase  the  damages  is  vested 
in  the  Circuit  Judge,  with  right  of  appeal. 
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2.  That  this  is  a  propei:  oaae  for  the  exeieise  of  such 
authoritj ;  and  his  Honor  erred,  it  is  respectfully  submitted, 
in  reusing  to  exercise  it. 

8.  That  the  verdict  having  negatived  the  plea  of  justifica- 
tion, the  plaintiff  was  entitled  ex  debito  jmticioB^  to  recover 
dsinages  commensurate  with  the  injury  he  sustained  from  the 
loss  of  his  eye  and  the  injury  to  his  thumb. 

Spain^  for  appellant.  The  action  is  trespass  vi  et  armis^  for 
TMyhem^  which  consisted  in  the  destruction  of  an  eye,  and  the 
loss  of  the  use  of  thumb  of  the  right  hand.  Verdict,  thirty  dol- 
lars for  plaintiff—"  a  sum,"  says  the  circuit  Judge,  "  which  1 
thought  very  small  to  be  found  by  those  who  had  ascertained 
his  right  to  recover  something."  So  thought  the  plaintiff  and 
his  counsel,  and  hence  the  motion  to  the  Oii^uit  Judge  to 
increase  the  damages  euper  visum  vulneris.  The  motion  was 
reftised,  and  hence  this  appeal.  The  refusal  on  the  part  of 
the  Circuit  Judge  was  not  based  upon  the  notion  that  the  juiy 
had  found  damages  sufficient  in  amount,  but  because  "  no. 
Court  possesses  the  power  to  incre<%se  or  diminish  the  damages 
in  due  form  found  by  a  jury,  in  any  other  way  than  by 
granting  a  new  trial." 

To  ^%  first  branch  of  the  proposition  the  plaintiff  objects*- 
to  the  second  he  accedes.  "  To  increase  the  damages,"  some  Court 
possesses  the  power,  as  a  Courts  ^^  otherwise  than  by  granting  a 
new  trial,"  but  only  in  this  form  of  action.  The  right  "  to 
diminisK^  i%  properly  negatived. 

This  is  an  action  at  common  law,  and  the  common 
law  incidents  attend  it,  unless  these  incidents  have  been 
repealed  by  statute,  "  One  remarkable  property  is  pecuVar 
to  the  action  for  mayhem ;  viz.,  that  the  Court  in  which  the 
action  is  brought  have  a  discretionary  power  to  increase  the 
damages^  if  they  think  the  jury  at  the  trial  have  not  been  suffi- 
ciently  liberal  to  the  plaintiff;  l^ut  this  must  be  done 
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visum  vulneris,  and  upon  proof  that  it  is  the  same  wound 
concerning  which  evidence  was  given  to  the  jury  "  Note  5, 
8  Black.  121. 

Benton  vs.  Bayne\  Barnes  Notes,  168,  where  the  damages 
were  increased.  Broton  vs.  Seymore,  1  Wih.  5,  in  which  Lee, 
C.  J.,  said,  "  there  is  no  doubt  but  the  Court  can  increase  the 
damages,  &c."  See  cases  cited.  Many  other  cases  have  been 
found  to  the  same  effect  from  "  black  letter*^  down  to  the  date 
of  Christian's  note  to  8  Black.  Here  is  an  unbroken  current 
of  common  law  authority  in  favor  of  the  motion ;  and  what  is 
the  objection  to  the  exercise  of  the  power,  as  is  admitted 
would  and  ought  properly  to  be  invoked  and  exercised  in 
this  instance,  if  it  existed  in  this  State  ?  What  has  deprived 
our  Courts  of  their  common  law  "  power"  in  this  particular  ? 

Ohsoletism  cannot  be  properly  urged,  and  if- urged  should 
not  prevail,  ^he  Court  should  exercise  its  "  power"  in 
proper  cases,  however  novel  or  unpopular  the  case  invoking 
the  aid  of  the  Court. 

The  English  Courts  and  ours  have  declared  "  that  an  Act  of 
Parliament"  (of  the  State)  "cannot  be  repealed  by  non-user;" 
{State  vs.  Tidwell,  5  Strob.  7.) 

The  Act  of  1712,  (2  St.  409,  ("  imported  into  our  code"  the 
British  Statute,  4  and  6  Phil,  and  M^  Ch.  8,  ''  since  it  appears 
in  the  schedule  accompanying  that  Act,  by  the  designation  of 
the  names  of  those  who  wore  the  crown,  the  year,  chapter  and 
title."  Per  Withers,  J.,  Id.  Thus,  "a  person  seducing  away 
from  her  father's  house  a  maid  under  sixteen  years  of  age,  and 
deflowering  her  afterwards,  without  the  consent  of  ber  parents 
or  guardians,"  was  held  to  the  penalty  imposed  by  said 
statute  in  1802,  State  vs.  Findley^  2  Bay,  418 :  though  that 
"  was  the  first  conviction  which  ever  took  place  in  CaroUna^ 
under  the  statute  of  Phil,  and  M.  for  that  offence." 

That  statute  was  passed  by  the  British  Parliament  in  1657, 
two  hundred  and  forty-five  years  before  it  was  ever  enforced  in 
Carolina,  and  nin^y  years  alQter  the  Act  of  1712. 
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Afl  non-user  does  not  repeal  an  Act  of  Parliament  in 
England,  or  an  Act  of  the  Legislature  in  this  State,  the  plain- 
tiff insists,  under  the  5  Sec.  A.  A.  1712,  (2  St.  413,)  **  that  all 
and  every  part  of  the  common  law  of  EnglatuT^  is  the  statute 
law  of  Carolina,  '*  where  the  same  is  not  altered  by  the"  Acts 
of  the  British  Parliament  enumerated  in  the  schedule  to  the 
Act  of  1712  *'  or  inconsistent  with  the  particular  constitutions, 
customs  and  laws  of  this  Province;"  certain  exceptions  not 
affecting  the  point  under  consideration  being  specified  in 
said  section. 

K,  therefore,  the  statute  of  Phil,  and  Mary  became  statute 
law  in  Carolina,  for  the  reasons  (or  any  other)  given  by  the 
Judge  in  the  case  of  Tidwellj  and  was  therefore  obligatory  on 
our  own  courts,  so  did  "  the  common  law  of  England"  become 
"imported  in  our  code,"  as  etcUiUe  law,  ty  said  5  Sec.  of  the 
Act  of  1712,  except  so  far  as  it  was  "inconsistent  with  the 
particular  constitutions,  customs  and  laws  of  the  then 
Province. 

The  common  law,  then,  could  no  more  become  ^^  obsolete  by 
non-tiser"  than  could  the  statute  of  Phil,  and  M.,  both  standing 
on  the  same  footing  of  authority,  to  wit,  the  Act  of  1712. 

As  to  the  point  under  consideration,  no  change  of  the 
common  law  was  made  by  any  British  statute,  because  since 
1712  we  find  English  Judges  doing  precisely  what  we  now 
urge  upon  the  Court. 

No  constitution  of  the  "  Province"  can  be  found  to  speak 
upon  the  subject ;  there  has  been  no  "  custom,"  for  we  find  no 
proof  of  it :  and  no  law  can  be  shown  to  the  contrary.  It 
thus  appears  that  the  motion  should  be  granted,  and'  the 
increase  made,  as  sought  by  the  plaintiff 

But  this  is  enough  to  show  that  the  Conunon  Law  is  the 
law  of  South  Carolina,  and  must  be  recognized  as  such| 
without  reference  to  any  other  authorities. 

Objection  on  the  Circuit  was  made  thata  Nm  Priua  C6urt 

could  not  increase  the  damages.    This  is  the  English  Law. 
Vol.  XL— 12 
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Bat  its  application  is  denied.  Change  of  organization  is  not 
destructive  of  right.  "The  power"  must  exist  under  our 
law;  and  it  must  reside  in  our  Circuit  Judges;  else  the 
remedy,  or  right  of  the  party  is  lost ;  because,  under  the 
organization  of  our  Courts,  motions  can  only  be  made  on 
Circuit,  and  appeals  can  only  be  taken,  under  the  Constitu- 
tion, (Art.  10,  Sec.  8,  12  St.  18,)  "a<  Oie  cancltmon  <f  ike  Oir- 
emta"  to  the  "Judges"  who  "shall"  then  "  meet  and  sit  at 
Columbia"  or  Charleston,  "for  the  purpose  of  hearing  and 
determining  all  motions  which  may  be  made  for  new  trials, 
and  in  arrest  of  judgments,  and  such  points  of  law  as  may  be 
stibmitted  to  them."  The  plaintiff,  by  his  notice  Mling  on 
the  Circuit,  had  the  right  to  be  heard  in  the  Appeal  Court. 
One  or  the  other  was  bound  to  grant  his  motion,  and  increase 
the  damages.  The  Circuit  Court  was  the  ptoper  tribunal,  in 
this  State. 

Blanding,  contra.  There  is  no  Court  in  this  State  which 
has  the  power  to  increase  the  damages.  This  Court  is 
appellate,  and  cannot  exercise  jurisdiction  in  any  other  way 
than  by  appeal ;  and  the  authorities  show  that  a  Nm  Prius 
Court  has  no  such  power,  8  Com.  Dig.  Damages  increased, 
and  the  Circuit  Court  is  a  Nisi  Pnua  Court,  7  Stat.  296. — He 
fdrther  cited  Act  1767,  7  Stat.  245 ;  7  Stat.  260 ;  Jao.  Law, 
Die.  Amercements ;  7  Stat.  825,  885,  840 ;  State  vs.  Simons, 
2  Spear,  767 ;  Dran  vs.  JJorton,  2  McM.,  147 ;  2  Black.  Com., 
42;  Leigh  vs.  Kent,  8  T.  B^  864 ;  Magna  Charta,  §  14,  and 
contended  that  the  rule  had  never  been  adopted  in  this  State, 
and  could  not  now  be  enforced  because  it  was  repugnant  to 
the  Constitution  and  law  of  the  State,  to  the  trial  by  jury, 
and  the  practice  of  the  Court. 

t/l  S.  G.  Richardson^  in  reply.  That  the  law  contended  for 
by  the  appellant  exists  in  England  to  this  day,  and  is 
.ftmiliar  to  the  profession  at  Westminster,  is  scarcely  con- 
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troverted.  We  find  it  not  only  in  the  decisions  of  the  Oourts, 
but  recognized  hj  elementary  writers  as  late  as  1847.    Law 
Lex.,  Mayhem,  p.  418.    Several  objections,  however,  are 
raised  to  its  exercise  here.    It  is  said,  in  the  first  place,  that 
Nisi  Prius  Conrts  have  never  exercised  the  power ;  that  our 
Oironit  Courts  are  Nisi  Prius  Courts,  and  this  Court  has  only 
appellate  powers ;  there  is,  therefore,  no  Court  in  this  State 
with  authority  to  enforce  the  rule.    That  this  Court  is  appel* 
late  we  admit,  and  has  no  power  to  exercise  jurisdiction  in 
the  matter  as  an  original  motion.    But  we  deny  that  our 
Circuit  Courts  have  only  the  limited  and  intermediate  jurisdic- 
tion of  Nisi  Prius  Courts.    On  the  contrary,  we  say  that 
each  District  Court  in  this  State  has  original,  complete  and 
final  jurisdiction,  and  possesses  in  itself  all  the  powers  of  all 
the  three  great  Common  Law  Courts  which  sit  at  West- 
minster Hall.    Prior  to  the  year  1768,  the  only  Common 
Law  Court  of  general  jurisdiction  which  existed  in  this  State, 
or  rather  Province,  was  a  Court  consisting  of  a  Chief  Justice 
and  two  or  more  Judges,  which  sat  at  Charleston.    In  1784, 
7  Stat.  184,  the  jurisdiction  of  this  Court  was  declared  by 
statute,  and  the  Chief  Justice  and  Judges  were  invested  with 
all  the  Common  Law  powers  of  the  Courts  of  King's  Bench, 
Common  Pleas  and  Exchequer  at  Westminster.    In  1768,  7 
Stat.  197,  and  again  in  1769,  P.  L.,  269,  Nisi  Prius  Courts 
were  established  for  certain  districts  in  the  Province — the 
Court  at  Charleston  retaining  the  general  jurisdiction,  the 
writs  being  returnable  there,  and  the  record  being  there  kept. 
1  Biev.Big.  Intro.  14.    As  long  as  this  system  prevailed,  the 
motion  now  made  could  only  have  been  made  at  Charles- 
ton.   But  in  1789,  7  Stat.  263,  that  system  was  superseded 
by  our  present  District  Court  system,  and  now  each  District 
Court  possesses  all  the  powers  of  the  Court  at  Charleston, 
see  Act  1791,  7  Stat.  260,  that  is,  it  has  original,  complete 
and  final  jurisdiction,  and  possesses  all  the  Common  Law 
powers  of  the  three  great  Common  Law  Courts  which  sit  at 
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Westminster,    The  objection,  therefore,  so  fiir  as  the  powers 
of  the  Circuit  Court  are  concerned,  is  not  well  taken. 

But  it  is  said  that  the  rule  has  never  been  put  in  practice 
in  this  State,  and  that  it  is  obsolete,  and  no  longer  part  of  our 
law.  In  1712,  2  Stat.  413,  the  great  body  of  the  Common 
Law  was  adopted  and  made  the  common  law  of  South 
Carolina.  That  common  law,  thus  adopted,  is  the  perfection 
of  reason;  and  its  principles  having  their  foundation  in  truth, 
are  in  their  very  nature  immortal.  This  vital  principle  of 
the  common  law  is  strongly  illustrated  by  the  cases.  In 
1818,  on  an  appeal  of  murder,  Thornton,  the  appellee,  threw 
down  his  glove  before  the  Chief  Justice  of  England,  and 
demanded  trial  by  battle.  (1  Bam.  &  Aid.,  405.)  The  case 
was  discussed  before  the  Judges,  and  it  involved  the  question 
whether  the  right  of  trial  by  battle  still  existed  as  part  of  the 
common  law  of  England.  Upon  this  point  Lord  Ellen- 
borough,  Chief  Justice,  said :  "  The  general  law  of  the  land 
is  in  favor  of  the  wager  of  battle,  and  it  is  our  duty  to  pro- 
nounce the  law  as  it  is,  and  not  as  we  may  wish  it  to  be. 
Whatever  prejudices  therefore  may  justly  exist  against  this 
mode  of  trial,  still,  as  it  is  the  law  of  the  land,  the  Court 
must  pronounce  judgment  for  it."  In  1824,  in  Postell  vs. 
t/bncff.  Harp.  98,  the  question  first  came  before  the  Courts  of 
this  State  whether  fees  conditional  at  the  common  law, 
existed  under  the  law  of  this  State.  It  was  held  that  they 
did,  although  it  was  then  supposed  that  in  England  they  had 
"been  entirely  annihilated  by  the  statute  de  donisP  In  1887, 
the  question  arose  in  this  State,  for  the  first  time,  whether  a 
feoffment,  with  livery,  by  tenant  for  life,  would  bar  contin- 
gent remainders.  It  was  contended  that  the  law  was  obsolete. 
But,  said  Harper,  Ch.,  "I  am  not  aware  that  we  can  regard 
any  law  as  obsolete,  merely  because  for  a  long  time  no  case 
has  arisen  under  it ;  nor  can  I  conjecture  what  length  of  time 
would  be  necessary  to  have  the  effect."  Bedfem  vs.  Middle^ 
ton,  Bice,  467,  Dud.  Eq.  119.    These  authorities  are  enough, 
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and  show  conclnsively  that  non  user  is  no  objection  to  the 
common  law. 

Other  objections  are  hinted  at  rather  than  urged.  It  is 
said  that  it  is  contrary  to  the  spirit  of  our  laws,  our  institu- 
tions, our  constitution,  that  a  single  Judge  should  assess 
damages — that  this  belongs  to  the  jury,  and  it  is  an  invasion 
of  their  right  for  the  Court  to  do  it.  There  is  nothing  in 
any  of  these  objections.  The  trial  by  jury  has  been  had  in 
this  case.  They  have  found  the  defendant  guilty,  and  have 
assessed  such  damages  as  they  deemed  proper.  Is  it  any 
invasion  of  their  right  for  the  Court  to  increase  those 
damages  ?  If  *this  had  been  an  indictment  for  the  battery, 
the  Judge  would  have  determined  the  amount  to  be  paid  by 
the  defendant ;  and  merely  because  the  money  to  be  paid  is 
called  damages,  and  not  a  fine,  does  that  alter  the  nature  of 
the  thing  so  as  to  make  the  exercise  of  the  power  so  mon- 
strous? But  the  thing  itself  is  done  at  every  Court.  In  the^ 
sum.  pro.  jurisdiction  the  Judge  alone  may  assess  the 
damages,  and  in  fact  does  it  in  almost  all  the  cases ;  and  in 
Bird  vs.  the  Wilmington  and  Manchester  Railroad  Company^ 
the  Court  of  Appeals  in  Equity,  expressly  decided,  in 
December,  1855,  that  the  Court  of  Equity  has  the  power, 
without  the  aid  of  a  jury,  Kb  assess  damages  in  a  case  of  tres- 
pass upon  land. 

The  opinion  of  the  Court  was  delivered  by . 

Whitner,  J.  The  merits  of  this  case,  as  presented  on 
Circuit,  are  in  no  way  involved  by  the  present  motion. 

The  battery  of  which  the  plaintiff  complained  had  occa- 
sioned the  loss  of  an  eye,  and  the  jury  returned  a  verdict  for 
thirty  dollars.  This  appeal  rests  on  the  refusal  of  the  Judge 
on  Circuit  to  increase  the  damages,  after  verdict,  on  motion 
of  plaintiflTs  counsel,  super  visum  vulneris. 

This  Court  has  been  urged  by  a  very  learned  and  inge- 


174  APPEALS    AT    LAW. 

niotis  argument,  to  administer  a  remedy  never,  so  far  as  we  are 
informed,  adopted  by  the  Courts  in  this  country.  Not  a  single 
case  has  been  found  in  any  book  of  American  Reports  in  sup- 
port of  the  present  motion,  notwithstanding  the  great  research 
displayed  by  counsel.  Neither  has  there  been  for  a  period  of 
more  than  a  century  any  recognition  of  the  rule  by  any 
adjudged  case  in  England  to  which  we  haVe  been  able  to 
procure  access.  It  is  true  modern  text  writers,  in  brief  para- 
graphs, allude  to  this  peculiarity  as  appertaining  to  the  action 
of  mayhem ;  and  Mr.  Christian,  in  a  note,  3  Black.  Com.  121, 
states  the  point  fully,  that  "  a  remarkable  property  peculiar 
to  the  action  for  a  mayhem  is  deemed  to  existj  viz. :  that  the 
Court  in  which  the  action  is  brought  have  a  discretionary 
power  to  increase  the  damages,  if  they  think  the  jury  at  the 
trial  have  not  been  sufficiently  liberal  to  the  plaintiff;  but 
this  must  be  done  super  visum  vulneris^  and  upon  proof  that 
it  is  the  same  wound  concerning  which  evidence  was  given 
to  the  jury." — The  same  principle  is  stated  in  Bui.,  N.  P.,  21, 
and  Steph.,  N.  P.,  225,  each  deriving  authority  from  the  same 
sources. 

Whatever  reason  may  have  existed  heretofore  to  justify 
this  peculiarity,  in  cases  sounding  in  damages,  we  would  be 
whoUy  at  &ult  to  deduce  a  rule  alkali  consistent  with  modern 
practice. 

In  the  last  case  at  Lent  Assizes,  in  1742,  and  referred  to 
by  Christian,  Broum  vs.  Seymour^  1  Wils.,  5,  the  application 
was  refused,  though  the  Judge  said,  there  was  no  doubt  of  the 
rule.  In  the  case  of  Cook  vs.  Beal^  1  Baym,,  176, 1  think  in 
1696,  the  Court  resolved,  "  1st,  That  if  a  wound  be  apparent, 
though  not  a  mayhem,  an  eye  injured,  not  out,  but  wound 
visible;"  2d,  "  For  loss  of  nose,  though  not  a  mayhem,"  or 
Sd,  " If  a  grievous  wound"  the  Court  may  increase  the 
damages.  In  Smallpiece  va.  Bockenham,  referred  to  in  BuUer, 
it  seems  witnesses  and  jurymen  were  examined,  who*  all 
said  that  no  evidence  was  given  that  any  blow  had  been 
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inflicted  upon  the  eye,  or  that  the  party  had  lost  an  eye  by 
the  battery ;  and  for  this  reason  the  Court  would  not  increase 
the  damages  "  for  new  evidence  ought  not  to  be  given,  for 
this  is  a  censure  on  the  first  verdict  and  a  correction  of  it" 

The  question  before  the  Court  is  one  purely  of  damages; 
and  by  what  standard  could  a  Judge  remodel  the  verdict? 
Under  the  Mosaic  Law  there  was  a  rule :  "  Eye  for  eye,  tooth 
for  tooth,  hand  for  hand,  foot  for  foot,"  but  under  our  present 
dispensation  no  such  law  of  retaliation  prevails.    The  legiti* 
mate  object  of  the  proceedings  in  our  Courts  of  justice  is  at 
once  to  make  reparation  to  the  injured  party,  and  to  deter 
others  from  the  like.    We  have  no  standard  value  of  an  eye; 
and  hence,  according  to  the  cases,  in  awarding  damages,  there 
must  be  consideration  of  the  nature,  quality,  and  degree  of 
the  wrong  done.    For  centuries  the  wit  of  jurists  has  been 
taxed  to  settle  the  province  of  judges  and  juries;  and  though 
not  yet  clearly  defined  in  every  conceivable  case,  much  prog- 
ress has  been  made.  Damages,  strictly  speaking,  are  a  com- 
pensation given  by  the  jury  for  an  injury  or  wrong  sustained 
by  the  complaining  party  before  action  brought :    Co.  Lit., 
257.  The  quantum  of  damages  being  in  most  cases  intimately  | 
blended  with  questions  of  £ftct,  must  have  been  generally  I 
left  with  the  jury — Sedg.  Dam.,  21 ;  but,  says  the  same  ' 
author,  the  limits  of  their  power  were  not  at  first  as  clearly 
defined  as  they  have  become  in  later  days.    In  this  course  of 
development  we  find,  in  RolFs  Abr.  11,  p.  703,  it  said,  "the 
jury  are  chancellors,  and  they  can  give  such  damages  as  the 
case  requires  in  equity,"  whilst  again   it  is  said,  *^  the  old 
books  are  full  of  cases  where,  on  judgment  by  default,  and 
even  on  demurrer,  the  Court  themselves  fix  the  amount  of 
damages,  and  the  remains  of  this  is  seen  in  the  power  exer- 
cised by  the  English  Courts  in  cases  of  mayhem." 

Other  facts  appear  in  our  judicial  history,  illustrating  the 
point  under  consideration,  as  we  trace  the  gradual  establish- 
ment of  our  practice  as  settled  at  this  day. 
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In  the  earlier  cases,  the  Courts  refused  to  interfere  in 
granting  new  trials  on  account  of  excessive  damages ;  2  Mod., 
150;  Comb^  357;  or  for  smallness  of  damages,  2  Stra.  941, 
though  in  each  a  diflFerent  rule  obtained,  sparingly  exercised. 
1  T.  R.,  277;  7  T.  E.,  629 ;  2  Barn.,  354;  2  Tidd,  916. 

The  Constitutions  adopted  bj  the  different  States  of  this 
Union,  as  well  as  the  whole  current  of  legislation  and  adjudi- 
cation, demonstrate  the  great  jealousy  of  the  American 
people  on  the  subject  of  jury  trial.  So  universally  regarded 
as  a  great  palladium  in  England  and  America,  we  may  well 
be  cautious  of  any  innovation,  though  the  same  sentiment 
should  equally  guard  the  improvement  which  time  and  expe- 
rience have  engrafted  on  our  judicial  proceedings.  Our  rever- 
ence for  the  common  law  must  have  its  just  limit,  and  we 
may  well  hesitate  to  adopt  any  principle  not  recognized  for 
the  past  hundred  years.  The  trial  by  jury  has  taken  the 
place  of  other  forms  once  in  favor,  and  the  judgment  of  a 
panel  of  twelve  men  has  been  incorporated  as  an  indispen- 
sable element  in  the  judicial  administration  of  the  country. 
Our  notions  may  well  be  pronounced  inveterate  as  to  this 
mode  of  securing  rights  and  redressing  wrongs. 

At  this  day  we  may  lay  it  down  as  settled,  that  in  all  cases 
sounding  in  damages,  these  damages  are  to  be  assessed  by 
the  jury,  under  the  authority  of  the  Court,  and  not  by  the 
Court  independently  of  the  jury ;  in  all  cases  of  vindictive 
damages,  the  amount  must  df^pfp^  ^^  ^^^ft  flounfi  (jifa/^rAfiAn  of 
the  jury.  Hence,  according  to  a  series  of  adjudged  cases, 
where  there  is  no  rule  of  law  regulating  the  assessment  of 
damages,  and  the  amount  does  not  depend  on  computation,  the 
judgment  of  the  jury,  and  not  the^ opinion  oCthe  Court,  is  to 
govern"  The  principle  is  familiar,  and  scarcely  needs  a  refer- 
ence.  16  Pick.  541 ;  1  Wash.  142 ;  2  Bail.  252  ;  Id.  408. 

This  rule  in  no  way  conflicts  with  the  practice  of  again 
submitting  a  case  lo  the  judgment  of  another  jury  in  extreme 
cases,  when  the  verdict  is  extravagant  or  trifling. 
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The  question  therefore  recurs  in  such  a  case  as  the  present, 
what  legal  rule  exists  whereby  to  measure  the  damages  and 
dispense  with  the  judgment  and  sound  discretion  of  a  jury  ? 
However  conclusive  the  argument  of  counsel  on  the  subject 
of  the  transfer  of  certain  powers  exercised  and  distributed  by 
the  Courts  of  England  to  the  law  Judge  in  South  Carolina, 
and  however  a  Court,  organized  as  ours  and  charged  with 
the  administration  of  the  common  law,  might  have  been 
impressed  a  century  ago  by  the  doctrines  and  authorities  now 
urged  and  relied  upon ;  yet  looking  as  we  must  to  the  long 
sleep  into  which  this  practice,  at  best  not  very  clearly  defined, 
has  &llen  in  the  mother  country,  and  still  more  to  the  fact 
that  it  has  never  been  transplanted  in  our  soil,  and  is  now 
wholly  incongruous  with  our  usages  and  institutions,  this 
Court  has  not  seen  its  way  to  the  conclusion  urged.  Other 
and  better  rules  of  practice,  efficient  and  satisfactory,  have 
been  adopted,  in  committing  that  class  of  cases  sounding  in 
damages  to  the  jury  under  the  supervision  of  the  Court,  and 
relying  on  the  proper  corrective  against  mistake,  ignorance, 
prejudice,  and  caprice,  by  granting  new  trials  when  the 
damages  are  excessive  or  nominal.  I  may  add  that  it  would 
be  hazardous,  inconvenient,  and  to  some  extent  subversive 
of  our  judicial  machinery,  to  attempt  this  retrograde,  and 
perhaps  would  justly  subject  this  Court  to  a  charge  of  judicial 
usurpation. 

The  motion  to  increase  the  damages  is  reflised. 

O'Neall,  Wabdlaw,  Withebs^  Glovkb,  and  Munro,  JJ., 
concurred. 

Motion  refused. 


iVa  APPEALS    AT    LAW. 


JohAflon  v9.  BalUnL 


Aolmnbis — ^pag  Ctrm,  1857. 


John  W.  Johnson  vs.  Thomas  Ballabd,  Adionistratob.* 

Non  Compos — Necesaariea — jbnpHed  Promise — /Sbn^m- 
latih^LimitationSy  StatiUe  of- — I^vmiae  hy  AdminM* 
trator. 

A  demand  for  necessaries  may  be  recovered  against  one  wm  compos^  upon 
the  implied  promise. 

A  son-in-law  is  not  bound  to  maintain  his  father-in-law. 

Where  an  account  not  barred  by  the  statute  of  limitations  was  presented 
to  an  administrator,  who  "made  no  objection,  and  expressed  his 
willingness  to  pay :" — Held,  that  such  promise  was  sufficient  to  arrest 
the  currency  of  the  statute,  and  furnished  a  new  starting-point  for  its 
commencement. 

BEFORE  WHITNER,  J.,  AT  LANCASTER,  SPRING  TERM, 

1857. 

This  was  an  action  of  assumpsit  on  an  account  for  board, 
clothing,  nursing,  &c.,  furnished  William  Miller,  defendant's 
intestate,  from  1842  to  1850.  The  plaintiff  was  the  son-in- 
law  of  the  intestate,  who  was  in  very  destitute  circumstances, 
was  infirm  in  body  and  mind,  and  incapable  of  making  a 
contract.  The  parties  resided  in  Georgia,  where  the  intestate 
died  early  in  1850.  The  defendant  took  out  letters  of  admin- 
istration  on  his  estate,  in  Lancaster  district,  in  this  State,  pind 
recovered  some  property  to  which  he  was  entitled.  The 
action  was  commenced  in  December,  1858.    A  witness  for 


*  This  ease  was  decided  at  May  Term,  1867,  bat  the  opinion  was  not  filed 
until  a  short  time  before  No?ember  Term,  1857. 
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the  plaintiff  testified  that  in  Jane  or  Jalj,  1851,  he  presented 
the  account  to  the  defendant,  and  requested  payment.  De- 
fendant did  not  pay,  for  some  reason  which  had  escaped 
witness's  memory.  Defendant  expressed  a  willingness  to 
pay, — ^made  no  objection  to  paying  the  account 

The  defendant  relied  on  the  plea  of  the  statute  of  limita* 
tions.  He  also  resisted  the  demand  on  the  ground  that  the 
services  were  gratuitous,  and  contended  that  this  should  be 
inferred  from  the  relationship  of  the  parties,  and  the  intes- 
tate's destitute  condition.  The  charges  in  the  plaintiff's 
account  were  for  six  months  in  each  year,  at  twelve  dollars 
and  fifty  cents  per  month,  and  the  proof  was,  that  the  charges 
were  reasonable,  and  that  the  intestate  resided  half  the  time 
with  another  son-in-law. 

The  jury  found  for  the  plaintiff  $250. 

The  defendant  appealed,  and  now  moved  this  Court  for 
a  nonsuit  on  the  ground : — 

That  no  contract  or  promise  was  proved,  and  that  the 
intestate  being  non  compos,  and  the  father-in-law  of  the  plain- 
tiff the  law  would  not  imply  a  promise. 

And  failing  in  that  motion,  then  he  moved  for  a  new  trial 
on  the  same  and  on  further  grounds : — 

1.  Because  the  services  rendered  were  gratuitous. 

2.  Because  the  aocoupt  was  barred  by  the  statute  of  limi- 
tations, and  there  was  no  acknowledgment  or  promise  proved 
sufficient  to  prevent  the  operation  of  the  statute. 

Clinton^  for  appellant. 

Moore,  contra. 


180  APPEALS    AT    LAW. 

JohoBon  V9,  Ballard. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  appellant  insists  there  was  no  binding 
contract  in  this  case,  and  relies  on  the  evidence  to  establish 
the  fact  that  the  intestate  was  non,  compos  mentis.  He  was  not 
a  lunatic  declared  by  inquisition  found — ^his  contracts  are 
presumed  to  be  valid,  being  voidable  only.  In  this  instance 
it  was  advantageous  and  beneficial  to  him.  The  service 
rendered  was  indispensable  to  his  comfort,  if  not  to  his  very 
existence.  The  law  will  therefore  rather  sanction  than  repu- 
diate such  a  contract,  and  imply  a  promise  to  pay  for  such  a 
service  unless  there  be  some  other  objection. 

It  has  been  urged  that  the  service  was  intended  as  a  gra- 
tuity, and  should  not  now  be  converted  into  a  charge.  This 
view  is  pressed,  upon  the  ground  that  the  destitution  of  the 
intestate  was  so  entire  as  to  have  rendered  hopeless  all  pros- 
pect of  payment  when  the  service  was  performed.  This 
would  be  a  strange  application  of  the  rule,  if  not  a  perversion 
of  the  principle.  The  same  view  is  thought  to  be  authorized 
by  the  existing  relationship,  but  in  fact  the  verdict  of  the 
jury  is  quite  a  sufficient  response. 

Failing  in  this,  the  higher  ground  is  urged  that  the  plaintiff 
was  bound  in  law  to  support  the  intestate,  being  a  father-in- 
law.  But  in  this  State  the  husband  is  not  liable  for  the 
maintenance  of  the  parents  of  the  wife,  who  are  paupers.  He 
is  neither  liable  at  common  law,  nor  is  he  embraced  in  any 
of  the  relations  designated  in  the  Act  imposing  such  liabilities. 
2  BaU.  320. 

The  Statute  of  Limitations  was  relied  on,  and  is  again 
pressed  upon  our  consideration.  The  bar  of  the  statute  did 
greatly  reduce  the  amount  of  the  verdict  manifestly,  but  the 
acknowledgment  of  the  debt,  when  the  account  was  presented 
for  payment,  in  June  or  July,  1851,  was  quite  sufficient  to 
Arrest  the  statute,  for  a  new  term,  in  the  opinion  of  the  jury, 
and,  we  think,  very  properly.  When  an  agent  for  plaintiff 
presented  the  demand,  the  defendant  "  expressed  his  willing- 
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ness  to  pay,"  and  "made  no  objection  to  paying  the  ac- 
count." This,  as  the  President  Judge  instructed  the  jury, 
was  not  sufficient  to  revive  any  portion  of  the  demand  then 
already  barred  by  the  statute,  and  to  this  instruction  the 
jury  evidently  conformed.  I  do  not  consider  it  necessary  to 
follow  the  argument  founded  on  authorities  as  to  the  neces- 
sity of  a  distinct  promise  to  revive  a  debt  where  the  bar  is 
complete,  or  as  to  incapacity  of  an  administrator  to  bind  anew 
the  estate  he  represents  by  any  promise  in  his  representative 
character.  No  principle  to  be  deduced  from  such  a  state  of 
things  has  been  brought  to  bear  in  the  case,  or  violated  by 
the  verdict. 

The  evidence,  in  the  opinion  of  this  Court,  well  justifies 
the  verdict. 

The  motion  for  a  new  trial  is  dismissed. 

O'Nball,  Gloveb,  and  Munro,  JJ.,  concurred. 

Wabdlaw,  J.,  absent,  holding  Circuit  Court  in  Charleston. 

WiTHEBS,  J.,  absent  from  indisposition. 

I 
Motion  dismissed. 
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SftOkf  v9.  8Mtld« 


GsoBGiANA  V.  Sams  vs.  John  A.  Shield,  et  al  * 
Bvidenoe — Office  Copy  of  Deed — Seal^  Proof  of. 

Where  a  party  relies,  under  the  Act  of  1843,  upon  an  office  copy  of  a 
conTejance  of  land,  which  copy  is  without  seal,  he  is  not  coqcluded  bj 

'  the  Register's  book,  but  may  show  that  the  original  had  a  seal,  which 
the  clerk  omitted  to  copy. 

BEFORE  WITHERS,  J..  AT  RICHLAND,  SPRING  TERM,  1857. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  The  single  question  in  this  case,  (which  was  trespass  to  try 
title  to  a  parcel  of  land  within  the  corporate  limits  of  Colum- 
bia) was,  whether  a  deed  of  conveyance  from  the  Sheriff  of 
Bichland,  made  3d  March,  1828,  had  a  seal.  The  original 
deed  was  lost,  and  the  copy  found  upon  the  Eecord-book  of 
the  Begister  presented  no  seal.  The  attestation  clause  con- 
tained the  words — *In  witness  whereof,  I,  the  said  David 
Beckett,  have  hereunto  set  my  hand  and  seal.'  One  of  the 
two  attesting  witnesses  made  probate,  before  James  S.  Guig- 
nard.  Clerk,  that  he  *  saw  David  Becket  sign,  seal  and  deliver' 
the  deed,  and  that  he,  with  the  other  witnesses,  witnessed  the 
due  execution  thereof. 

"  The  registration  in  the  record  book  was  executed  by  some 
Clerk,  and  not  by  Guignard,  Clerk.  And  sundry  conveyances 
therein  registered  were  found  in  the  same  condition,  with  the 
same  clauses  of  attestation  and  same  probate  as  that  in  question 
now.  One  was  the  first  in  the  book,  witnessed  by  John  T. 
Goodwyn  and  James  G.  Holmes,  and  probate  made  by  the 

*  This  caae  wu  decided  at  May  Ttrm,  1857,  of  the  Court  of  Appeals,  bat  th« 
opinion  was  not  filed  in  time  for  it  to  appear  among  the  oases  of  that  Term.-— R. 
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latter.  Another  was  by  A.  Blanding,  Superintendent  of 
Public  Works,  and  a  third  was  by  Jajnes  S.  Guignard,  him- 
sel^  as  Commissioner  of  the  Public  Land  in  Columbia.  Many 
other  records  showed  a  copy  of  the  seals. 

"  The  question  of  feet  was  submitted  to  the  jury,  whether 
the  evidence  satisfied  them  that  the  original  deed  had  a  seal, 
and  the  Clerk  who  made  the  registry  omitted  to  register  a 
copy  of  it.  They  found  that  it  had — ^because  they  found 
yerdicts  for  the  defendants,  whose  paramount  title  rested  upon 
Becket's  conveyance." 

The  plaintiff  appealed,  and  moved  for  a  new  trial  on  the 
grounds, 

1.  If  it  be  a  question  of  fact  to  be  submitted  to  the  jury, 
there  was  not  suj£cient  evidence  to  show  that  the  original 
deed  had  a  seal,  the  matters  relied  on  being  vague,  fanciful, 
and  unsatisfactory.    But 

2.  It  was  not  a  question  of  feet  to  be  submitted  to  the  jury ; 
and  his  Honor  ought  (it  is  submitted)  to  have  charged  the 
jury  that  no  evidence,  or  inference,  or  presumption,  was 
admissible  or  sufficient  to  supply  the  defect  in  the  record 
which  is  substituted  for  the  original,  and  the  certified  copy 
whereof  is  the  only  legitimateproof  of  the  existence,  contents, 
and  execution  of  the  original. 

Bellinger,  for  appellant. 

Oregg,  contra. 


The  opinion  of  the  Court  was  delivered  by 

Whitnsb,  J.  There  was  a  single  disputed  question  of  fact 
on  the  trial  of  these  cases  on  the  circuit. 
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An  alleged  original  deed  of  conveyance  of  the  lands 
in  question,  and  on  which  defendants  relied,  was  lost.  An 
office  copy  was  offered  in  evidence,  under  the  Act  of  As- 
sembly, 1843,  which  presented  no  seal,  and  this  it  was  insisted 
arose  from  a  defect  in  the  copy  and  not  in  the  originaL 

Such  evidence  as  was  in  the  power  of  defendants  was 
offered  on  the  subject,  all  of  which,  whether  arising  from  the 
record  or  otherwise,  it  was  insisted  was  intrinsically  incom- 
petent. The  Circuit  Judge  held  otherwise ;  and  the  question 
of  fact  was  submitted  to  .the  jury,  who  found  in  favor  of  the 
deed. 

The  grounds  of  appeal  challenge  this  verdict,  not  only  as 
found  on  insufficient  evidence,  but  that,  as  matter  of  law,  "  no 
evidence,  or  'inference,  or  presumption,  was  admissible  or 
sufficient  to  supply  the  defect  in  the  record,  which  is  substitu- 
ted for  the  original,  the  certified  copy  whereof  is  the  only 
legitimate  proof  of  the  existence,  contents,  and  execution  of 
the  original." 

The  leading  question,  it  will  be  seen,  presented  to  this 
Courtis,  whether  the  office  copy, regularly  certified,  furnishes 
conclusive  evidence  of  the  fact  not  to  be  gainsaid. 

Adjudged  cases  answering  as  direct  authority  have  not 
been  found,  and  we  are  to  rely  on  a  just  application  of  general 
principles.  The  apprehension  of  fraud  unquestionably  lies 
at  the  very  foundation  of  our  rules  in  reference  to  muniment  of 
title,  with  all  the  attendant  solemnities  of  signing,  sealing, 
and  delivery.  A  prudent  restraint  should  be  imposed  on  any 
attempt  to  open  the  door  on  this  and  kindred  questions, 
whilst  an  over-caution,  whereby  fair  and  legitimate  inquiry  is 
excluded,  would  be  manifestly  pernicious,  and  lead  perhaps  to 
the  very  evil  intended  to  be  guarded  against. 

The  restraints  enforced  in  practice,  when  a  party  found 
occasion  to  rely  on  a  lost  deed,  caused  much  embarrassment 
and  occasionally  worked  great  injustice.    The  design  of  the 
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Act  of  Assembly,  1843,  (11  Stat.  255)  was  to  relax  the  strin- 
gency of  the  prevailing  rules  of  evidence,  and  fiicilities  were 
provided  by  the  Act  for  the  introduction  of  secondary  evidence. 
That  it  is  evidence  secondary  in  degree,  however,  is  certainly 
true.  The  original  contains  the  higher  evidence,  and  must  still 
be  produced  if  in  the  power  or  possession  of  the  party.  The 
inspection  of  the  original  would  be  more  satisfactory,  as  to 
questions  of  fact  arising  out  of  it,  than  could  be  had  either 
from  subscribing  witnesses,  however  tenacious  their  memory 
and  unimpeachable  their  character,  or  from  an  office  copy 
however  unsullied  and  exact  the  public  functionary.  This  is 
stated  as  a  general  rule.  In  the  case,  however,  of  this  higher 
evidence  by  the  adduction  of  the  original,  if  there  be  an  alleged 
erasure  either  by  accident  or  fraud,  surely  the  fact  may  be 
inquired  into  and  submitted  to  the  jury.  The  paper  speaks, 
and  so  strongly,  that  for  the  ends  of  truth,  if  in  existence  and 
accessible,  its  language  must  be  heard,  but  it  would  be'  a  bold 
position  to  maintain  that  in  all  matters  appertaining  to  what 
appears  on  its  face,  all  inquiry  is  excluded.  If  a  seal  be  added 
without  authority,  and  after  the  execution  and  delivery,  it 
may  be  made  known  surely  by  parol.  If  it  has  been  sub- 
tracted in  like  manner,  it  may  be  inquired  into.  The  very 
object  of  attestation  is  to  be  assured  of  the  foci,  and  the 
examination  of  the  witness  in  every  day's  practice  is  directed 
to  the  very  point.  If,  as  to  the  original,  the  fact  may  be 
inquired  into,  and  according  to  the  proof  the  character  of  the 
paper  be  assailed  and  overthrown  or  sustained,  the  next  step 
in  our  present  inquiry  is,  as  to  the  higher  ground  claimed 
by  the  adduction  of  evidence  conceded  to  be  secondary  in 
degree.  When  an  office  copy  is  presented,  fair  on  its  iBace, 
bearing  evidence  of  an  observance  of  all  the  forms  required 
by  law  to  give  character  to  the  original,  can  it  be  that  the 
original  paper  itself  is  thereby  secured  from  assault?  Prima 
facie  it  is  what  it  purports  to  be,  the  act  and  deed  of  the  party, 
Vol.  XI.— 13 
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nevertheless  it  may  not  be,  and  the  fact  may  be  inquired  into. 
What  amount  of  evidence  may  be  sufficient  to  satisfy  the  mind 
iB  not  the  point  yet  examined.  Again,  if  an  office  copy  be 
offered,  with  an  allegation  of  fraudulent  omission  or  negligent 
'  mistake  on  the  part  of  the  recording  officer  in  making  a 
proper  registry  of  the  original  paper,  is  such  inquiry  to  be 
excluded,  and  the  original  itself  thereby  condemned,  invali- 
dated, and  destroyed?  The  examined  copy  is  the  higher 
evidence,  next  in  order  to  the  original,  of  what  the  original  itself 
purports  to  be;  and  the  certificate  of  the  proper  officer  is 
evidence,  which  fiilly  satisfies  the  law  of  that  which  it  pur- 
ports, but  to  hold  it  conclusive  absolutely,  and  thereby 
exclude  all  ftirther  inquiry,  involves  the  idea  of  infellibility 
that  does  not  attach.  There  is  much  in  the  observance  of 
rules  founded  in  experience  and  practical  wisdom,  bijt  the 
title  to  lands  should  not  be  divested  by  the  inroads  of  time  or 
accident,  the  invasion  of  a  moth  in  the  removal  of  a  seal, 
much  less  by  the  clerical  omission  or  fraudulent  designs  of  a 
public  Register. 

If  it  be  manifest  that  the  very  gist  of  the  inquiry  was 
whether  in  fact  the  deed  in  question  had  been  signed,  sealed, 
and  delivered,  and  that  such  an  inquiry  was  legitimate, 
whether  the  original  was  before  the  Court  or  represented  by 
an  alleged  copy,  then  it  is  apparent,  from  the  very  nature  of 
the  case,  that  the  jury  in  the  present  case  were  properly 
charged  with  the  fact.  If  upon  certain  facts  the  Court,  by  the 
application  of  rules  of  law,  can  pronounce  on  their  legal  effect, 
such  inference  is  matter  of  law.  But  this  case  can  in  no  point 
of  view  be  regarded  as  falling  within  this  rule ;  and  hence,  a3  a 
question  of  fact,  the  first  ground  of  appeal  sets  forth  as  matter 
of  complaint  that  the  evidence  was  not  sufficient  to  show  that 
the  original  deed  had  a  seal. 

The  evidence  submitted  to  the  jury  is  presented  in  the 
report  of  the  Judge  and  need  not  be  recited.    In  our  judg- 
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ment  the  evidence  warranted  the  eonclusion  reaohed  by  the 

jiiry- 

The  motion  for  a  new  trial  is  dismissed. 

CNball,  Gloveb,  and  Munbo,  JJ.,  concurred. 

Wardlaw,  J.,  holding  Court  in  Charleston. 

WiTHBBS,  J.,  sick. 

Motion  dismissed. 
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TUDQBB  PBfiSfiNT.* 

HOK.  DAVID  L.  WARDLAW,  HON.  JOSEPH  N.  WHITNER, 

«     THOMAS  J.  WITHERS,  "      THOMAS  W.  GLOVER, 

HON.  ROBERT  MUNRO. 


L.  W.  Trumbo  v8.  Alfred  P.  Eeigne. 

Ordinary —  Guardian — Jurisdiction. 

The  Ordinary  of  the  district  in  which  a  will  has  been  proved,  and  in 
which  the  executor  makes  his  returns,  may  appoint  a  guardian  for  a 
minor  entitled  to  a  legacy,  under  the  will,  of  five  hundred  dollars,  and 
may  cite  such  guardian  to  account  before  him. 

BEFORE  WARDLAW,  J.,  AT  CHARLESTON,  MAY  TERM, 

1857. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
"Louisa  Eeigne  bequeathed  by  will  a  legacy  of  five  hun- 

*  Hov.  Jou  B.  O'NsALL  absent,  holding  Circuit  Court  for  Charleston. 
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dred  dollars,  to  her  niece  Stephanie.  The  Ordinary  ap- 
pointed Alfred  Eeigne  guardian  of  Stephanie,  then  a  minor. 
Stephanie  intermarried  with  L.  W,  Trumbo,  and  died. 
Tmmbo  became  administrator  of  her  estate,  and  petitioned 
the  Ordinary  for  a  citation  against  her  guardian. .  A  citation 
was  issued  and  the  guardian,  Alfred,  objected,  that  the  Ordi- 
nary had  no  power  to  appoint  or  cite  a  guardian,  except  in 
case  where  the  minor  is  entitled  to  a  distrfbutive  share  of  an 
intestate's  estate. 

"The  Ordinary  held,  that  he  could  appoint  a  guardian  of 
personalty  to  a  minor  in  any  case,  issued  the  citation,  and 
decreed  payment  to  be  made  by  A.  Reigne  to  Trumbo. 

"Alfred  Beigne  appealed,  and  filed  a  suggestion  setting 
forth  these  matters. 

"I  held  that  the  Ordinary's  power  to  appoint  and  cite  a 
guardian  watfnot  confined  to  cases  of  intestacy,  but  ex- 
tended to  a  case  where  the  minor's  estate,  less  than  one  thou- 
sand dollars,  was  in  the  hands  of  an  executor,  to  whom  the 
Ordinary  had  granted  probate,  and  who  made  returns  to  the 
Ordinary. 

"  The  appeal  was  dismissed." 

The  appellant  appealed  to  this  Court  on  the  ground 

That  the  Ordinary  has  no  jurisdiction  to  appoint  a  guardian 
to  a  minor,  or  to  call  a  guardian  to  account  before  him, 
except  in  the  case  of  a  guardian  appointed  for  a  mino»«»  a- 
titled  to  a  distributive  share  of  an  intestate's  estate.  • 

Simons,  for  appellant,  cited  Act  1745,  §  1,  2,  6,  P.  L.  201, 
3  Stat.  666 ;  Act  1789,  §  28,  P.  L.  495,  5  Stat.  112 ;  Act 
1889,  §  27,  81,  11  Stat.  45,  47 ;  Act  1846, 11  Stat.  858 ;  Act 
1808,  5  Stat.  570 ;  Act  1824,  §  12,  7  Stat.  828;  Houxird  vs. 
Faber,  2  McC.  Oh.  446;   Baker  vs.  Lqfitte,  4  Rich.  Eq.  895 
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Bac.  Abr.  Tit.  Guardian ;  8  Atk.  681 ;  8  Bur.  1486 ;  4  Stat. 
471;  P.L,387;  1  Des.  56. 

Mowry,  contra,  cited  Fee  bill  of  1791,  5  Stat.  159. 


Pkb  Curtam.  This  Court  feels  bound  by  the  authority 
of  the  case  of  Howard  vs.  Faher,  1827,  (2  MoC.  Ch.  446,) 
which  seems  to  have  been  ably  argued  and  carefully  con- 
sidered, and  had  the  concurrence  of  the  whole  Court  of 
three,  then  the  appellate  tribunal  for  all  cases,  both  of  law 
and  equity.  If  the  evils  which  would  then  have  resulted, 
from  the  denial  of  the  power  which  Ordinaries  had  long 
exercised,  of  appointing  guardians  of  the  persons  and  per- 
sonal estates  of  minors,  would  have  been  greater  than  any 
foresight  could  have  anticipated,  vastly  aggravated  would  be 
the  evils  of  now  overruling  that  decision.  Beginning  then 
with  a  firm  reliance  upon  what  has  been  settled,  we  find 
nothing  in  subsequent  legislation  which  deprives  the  Ordi- 
nary of  the  power  he  has  exercised  in  the  case  before  us. 
The  31st  section  of  the  Ordinary's  Act  of  1839,  (11  Stat.  47,) 
was  clearly  restrictive.  If  it  related  to  intestate  estates  only 
(as  this  appellant  supposes)  then  it  leaves  untouched  the 
power  as  to  testate  estates,  which  the  Ordinary  before  pos- 
sessed. The  Act  of  1846,  (11  Stat.  858,)  only  increased  the 
sum  which  by  the  Act  of  1839  was  made  the  limit  of  juris- 
di^ipn,  and  whether  its  words  do,  (as  the  appellant  supposes) 
-  or  do  not,  more  clearly  than  those  of  the  Act  of  1839,  con- 
fine its  provisions  to  cases  of  intestacy,  they  in  no  way 
deny  the  power  as  to  cases  of  testacy  within  the  limit. 
The  debatable  questions  are,  whether  the  Ordinary's  power 
to  appoint  a  guardian,  for  the  personal  estate  of  a  minor,  in 
cases  where  that  estate  arises  under  a  testament  is  confined 
to  cases  where  the  executor  under  the  testament  is  account- 
able to  the  Ordinary,  and  has  been  decreed  by  him  to  owe  a 
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certain  sum  to  the  minor ;  and  whether  the  limit  of  three 
thousand  dollars,  fixed  by  the  Act  of  1846,  applies  to  such 
cases  under  a  testament.  The  decision  of  these  questions  is 
not  necessary  in  the  case  before  us.  Under  any  view  of  them, 
the  Ordinary  here  had  the  power  which  the  appeal  challenges: 
and  therefore,  without  going  beyond  what  the  occasion  re- 
quires, the  Court  dismisses  the  appeal,  and  confirms  the  order 
of  the  Ordinary. 

Wabdlaw,  Withebs,  Whitnkb,  Glovbb,  and  Munbo, 
JJ.,  concurring. 

Motion  dismissed. 
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Morgan  C.  Connor  vs.  Thomas  Hillikr. 
Ti'over  for  Certificate  of  Bank  Stock — Damages. 


In  trover,  for  a  certificate  of  shares  in  Bank  Stock,  the  plaintiff  is  en- 
titled to  recover  the  full  value  of  the  shares. 


BEFORE  MUNRO,  J.,  AT  CHABLESTON,  JUNE  TERM,  1857. 

The  report  of  his  Honor,  the  Presiding  Judge,  is  as 
follows : — 

"  This  was  an  action  of  trover,  brought  by  the  plaintiff  to 
rec5over  the  value  of  a  certificate  of  two  old  shares  in  the 
Bank  of  Charleston. 

"  The  case  was  upon  the  inquiry  docket,  and  Mr.  Thomas 
J.  Shingler,  the  only  witness  examined,  proved  that,  as  the 
agent  of  the  plaintiff,  he  called  upon  the  defendant,  and 
demanded  the  delivery  to  him  of  the  certificate  of  stock  in 
the  name  of  the  plaintiff  and  that  it  was  refused.  He  also 
proved,  that  at  the  date  of  the  demand,  the  shares  in  the  said 
Bank  were  worth  one  hundred  and  twelve  dollars  each,  and 
•that  the  plaintiff  was  unable  to  sell  or  to  transfer  the  shares, 
in  consequence  of  the  refusal  of  the  defendant  to  deliver  the 
certificate.  On  the  cross-examination  of  this  witness  by  Mr. 
Campbell,  he  stated  that  the  defendant  urged,  as  a  reason  for 
the  non-delivery  to  him  of  the  certificate,  that  he  had  ad- 
vanced money  on  the  same  to  one  DeGaffarelly,  but  there 
was  no  evidence  showing  how  DeGaffarelly  cam*  into  posses- 
sion of  it,  or  what  was  his  authority  to  loan  money  upon  it 
or  that  the  plaintiff  to  whom  the  certificate  belonged  knew 
any  thing  of  the  loan. 
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Connor  w.  Hillier. 

"  I  charged  the  jury,  that  in  consequence  of  the  default  of 
the  defendant  in  not  pleading  to  the  action,  the  title  and  con* 
version  were  admitted,  and  that  the  only  question  left  for 
them  was  what  amoxmt  of  damages  the  plaintiff  ought  to 
recover ;  and  that  upon  this  point  the  only  evidence  before 
them  was  that  of  Mr.  Shingler,  who  valued  the  shares  at  one 
hundred  and  twelve  dollars  each. 

"  The  jury  found  a  verdict  for  the  plaintiff  of  twenty-five 
dollars." 

The  plaintiff  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds : — 

1.  Because  it  was  distinctly  proved  by  Mr.  Shingler,  the 
on,ly  witness  examined  in  the  case,  that  the  shares  in  the 
Bank  of  Charleston,  for  which  the  action  was  brought,  were 
worth  one  hundred  and  twelve  dollars  each,  and  that  in  con- 
sequence of  the  detention  by  the  defendant  of  the  certificate 
therefor  issued,  (in  the  name  of  the  plaintiff,)  he,  the  said 
plaintiff,  was  deprived  of  his  right  of  sale  and  transfer  of  the 
said  two  shares,  and  in  consequence  of  his  absolute  property 
therein. 

2.  Because  th6*  effect  of  the  verdict  will  be  to  transfer  the 
property  in  the  said  two  shares  in  the  Bank  of  Charleston  to 
the  defendant  for  the  sum  of  twenty-five  dollars,  when  they 
are  worth,  according  to  the  only  proof  offered,  two  hundred 
and  twenty-four  dollars. 

8.  Because  the  verdict  of  the  jury  was  capricious,  wholly 
against  the  evidence,  and  the  express  charge  of  his  Honor 
the  Presiding  Judge. 

Buistj  for  appellant. 

Campbell^  contra. 
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The  opinion  of  the  Court  was  delivered  by 

MuNBO,  J.  Whether  the  finding  of  the  jury  was  in  refer- 
ence to  the  mere  value  of  the  paper  upon  which  the  certifi- 
cate was  written,  or  to  the  estimated  value  of  the  shares 
represented  by  it,  this  verdict  is  bo  palpably  erroneous,  that  it 
cannot  be  permitted  to  stand.  So  that  the  question  presented 
is,  by  what  standard  should  they  have  been  governed  in  esti- 
mating damages  for  the  conversion  of  such  an  instrument? 

It  is  a  well  established  doctrine,  that  trover  lies  for  the 
recovery  of  a  chose  in  action,  such  as  a  bill,  note,  or  bond, 
and  that  the  rule  for  estimating  the  damages  is,  the  amount 
which  the  instrument  calls  for  upon  its  face.  (Sedgw.  on 
Dam.,  512.)  In  other  words,  whenever  the  instrument  is 
an  available  security  for  the  amount  claimed,  the  party  is 
entitled  to  recover  the  full  amount.  In  reference  to  the 
conversion  of  muniments  of  title,  the  rule  is  thus  stated  by 
Mayne,  in  his  Treatise  on  Damages,  p.  210.  "  In  trover  for 
title  deeds,  the  jury  may  give  the  full  value  of  the  estate  to 
which  they  belong  by  way  of  damages,  which,  however,  are 
generally  reduced  to  forty  shillings,  on  the  deed  being  given 
up."  In  Parry  vs.  Frame,  2  Bos.  &  Pul.,  451,  which  was  an 
action  of  trover  for  a  lease,  the  plaintiff  recovered  the  fiiU 
value  of  the  lease.  In  Clowes  vs.  Hawley,  12  Johns.  E.  484, 
the  action  was  by  the  assignee  of  a  bond  to  make  titles 
against  the  defendant  by  whom  it  had  been  converted,  and 
it  was  held  that  the  plaintiff  was  entitled  to  recover  as 
damages  the  value  of  the  land. 

Upon  principle  and  authority,  then,  we  are  clearly  of 
opinion  that  the  plaintiff  was  entitled  to  recover  the  full 
value  of  the  bank  shares,  represented  by  the  said  certificate, 
so  that  a  new  trial  must  be  granted ;  and  it  is  so  ordered. 

Wardlaw,  Withers,  Whitnbr,  and  Glover,  JJ.,  con- 
curred. 

New  trial  ordered. 
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Eliza  Mitohum  vs.  John  P.  Deozk, 
AbcUenient — Pleading. 

Defendant  pleaded  in  abatement  the  marriage  of  plaintiff,  a  female, 
pending  the  suit.  Plaintiff  replied ;  appointment  of  an  attorney  nnder 
the  Act ;  and  the  plea  was  overmled.  At  the  next  term,  defendant 
pleaded  the  coverture  of  plaintiff,  alleging  her  marriage  to  another  hus- 
band before  suit  brought : — HM^  that  the  second  plea  was  bad  after 
the  first  was  oyerruled. 

After  one  plea  in  abatement,  defendant  cannot  plead  another  in  the  same 
degree. 

BEFORE  GLOVER,  J.,  AT  CHARLESTON.  FALL  TERM,  1857. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  The  action  was  within  the  summary-process  jurisdiction, 
and  the  defendant  pleaded  the  intermarriage  of  the  plaintiff 
with  one  Absalom  Davis,  since  the  commencement  of  the 
suit,  in  abatement.  The  4th  May,  1857,  the  plaintiff  appointed 
Messrs.  Petigrew  &  King,  her  attorneys  to  prosecute  her  suit, 
reciting  in  this  letter  of  attorney,  that  she  had  married 
Absalom  Davis,  since  the  commencement  of  her  suit.  At 
this  term  defendant  pleaded  in  abatement  the  coverture  of 
the  plaintiff,  alleging  her  intermarriage  with  one  William 
Mitchum,  before  the  commencement  of  the  suit.  To  this  it 
was  objected  that  the  plaintiff's  coverture  had  been  decided 
at  the  last  term,  and  that  the  plea  should  be  stricken  out.  I 
overruled  the  motion." 

The  plaintiff  appealed  on  the  ground, 
That  the  question  of  the  marriage  of  the  plaintiff  since 
the  institution  of  the  action,  having  been  expressly  decided 
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at  the  preyions  stage  of  the  case,  the  same  question  could 
not  be  again  mooted  in  the  same  litigation. 

•71  J.  Petigrew,  for  appellant.  The  matter  pleaded  was  a 
second  dilatory  plea  in  the  same  degree.  Bac.  Abr.  Abate- 
ment, 29  ;  Com.  Dig.  Abatement,  J.  8,  1  Tidd,  589  ;  2  Saund. 
41;  1  Chit.  PI.  444,  446,  447.  The  point  really  put  in 
issue  by  this  plea  had  been  already  decided.  1  Salk.  276  ;  4 
Inst  111 ;  Broom,  Leg.  Max.  241 ;  1  Inst.  852,  b.* 

BuMtj  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitnbb,  J,  The  disability  of  the  plaintiff  to  maintain 
this  suit  because  of  her  intermarriage,  pending  the  suit,  was 
properly  subject-matter  for  plea  in  abatement.  To  this 
plea,  the  plaintiff  replied  the  previous  appointment  of  an 
attorney  under  her  hand  and  seal,  to  prosecute  her  suit  under 
the  provisions  of  the  Act  of  1712. 

The  case  at  this  stage  presented  an  exact  analogy  to  the 
case  of  Guphill  vs.  Ishell^  2  Bail  849,  wherein  the  points 
are  fully  considered  and  the  practice  settled.  Upon  the 
authority  of  that  case,  this  plea  was  properly  overruled  at  a 
preceding  term. 

By  the  plea  and  replication,  the  allegation  and  admission 
of  an  intermarriage  pendente  lite  became  a  part  of  the  record 
upon  which  the  judgment  of  the  Court  has  been  had. 

At  a  subsequent  term,  the  defendant  filed  a  second  plea  in 
abatement,  touching  the  disability  of  the  plaintiff  to  maintain 
her  suit,  -alleging  in  this  plea  her  intermarriage  with  a  dif- 
ferent person  before  the  commencement  of  the  suit,  and  the 
single  inquiry  now  presented  is,  whether  this  is  admissible. 

The  previous  statement  suggests  the  objection,  that  the 
judgment  of  the  Court  has  been  asked  and  obtained  substan- 
tially between  the  same  parties  and  upon  the  same  matter  in 
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this  same  case.  It  is  not  pretended  that  the  plaintiff  was  at  one 
and  the  same  time  the  wife  of  two  hosbands.  The  second 
plea  would  be  frivolous  unless,  in  conformity  with  prescribed 
form,  it  alleges  the  continued  coverture  in  virtue  of  the 
former  marriage,  and  such  an  allegation  is  inconsistent  and 
directly  at  variance  with  that  set  forth  in  the  former  plea. 

The  nature  and  design  of  a  plea  in  abatement  is  to  have  a 
better  writ,  the  effect  being  only  to  suspend  the  right  of  action 
and  not  to  destroy  it ;  hence  the  general  rule,  that  if  the 
defendant  plead  in  abatement,  he  ought  to  give  a  better  writ 
to  the  plaintiff,  1  Com.  Dig.  Abatement,  1. 1 ;  and  though 
there  be  exceptions,  pleas  of  the  description  now  under  con- 
sideration are  not  included.  The  course  of  pleading  now 
attempted  by  the  defendant  would  be  delusory.  If  allowed, 
it  may  be  not  only  vexatious,  but  utterly  subversive  of 
justice.  The  entire  alphabet  may  be  exhausted  if  such  pleas 
be  permitted  to  succeed  each  other.  According  to  the  authori- 
ties derived  from  all  approved  pleaders,  there  is  an  order  to 
be  observed  in  such  pleas,  according  to  the  several  classes 
within  which  they  fall. 

A  man  shall  not  plead  two  pleas  in  abatement,  being  each 
in  the  same  degree,  though  it  is  said,  one  after  the  .other  he 
may,  if  in  different  degree :  as  if  he  pleaded  to  the  person  of 
the  plaintiff,  and  that  be  overruled,  he  may  plead  to  the  writ; 
or  it  would  seem  in  the  same  degree:  when  the  subject  of  the 
second  has  arisen  since  the  first,  1  Com.  Dig.  1. 8, 1.  4,  p.  1S7 ; 
or  even  after  issue  joined,  if  the  matter  subsequently  arises 
puis  darrein  continuance.    1.  Chit.  Plead.  (487)  320. 

To  this  Court,  it  appears  that  the  motion  now  renewed 
should  have  been  granted  on  circuit,  and  it  is  accordingly 
ordered  that  the  plea  in  abatement  last  filed  by  the  defend- 
ant be  stricken  out. 

Wardlaw,  Withers,  Qlovke,  and  Munbo,  JJ.,  conourrei 
Motion  granted. 
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A,  GXTYKBMER  V8.  DAVID  LOFEZ. 

Promissory  Note — Indorser — Release. 

The  indorser  of  a  note,  wbile  it  was  yet  in  the  hands  of  the  indorsee, 
released  the  drawer  '*  from  all  claims,  causes  of  action  in  law  or  equity/' 
&c,,  and  shortly  afterwards  paid  the  indorsee  and  took  the  note  back : 
Meld,  that  the  release  covered  the  indorser's  contingent  right  to  the 
note  and  extinguished  it. 

BEFORE  WARDLAW,  J.,  AT  CHARLESTON,  APRIL  TERM, 

1857. 

A  note  for  four  hundred  and  seventy-five  dollars,  dated 
5th  February,  1855,  in  fiivor  of  and  indorsed  by  L.  T.  Potter, 
was  admitted.  It  was  also  admitted  that  the  defendant  was 
indebted  to  said  Potter  for  goods  sold,  one  hundred  dollars — 
upon  a  note  due  2d  April,  1855,  four  hundred  and  twenty- 
five  dollars. 

The  note  was  due  (sixty  days  after  date)  on  the  9th  April, 
1856,  and  had  been  taken  up  by  L.  T.  Potter,  (on  11th  of 
April,)  after  it  became  due,  the  same  having  been  discounted 
in  the  Planters'  and  Mechanics'  Bank.  It  was  also  admitted 
that  the  note  had  been  transferred  to  the  present  plaintiff 
after  the  11th  April,  and  for  valuable  consideration.  The 
defendant  introduced  a  general  deed  of  assignment  for  the 
benefit  of  creditors  from  Lopez  to  trustees,' dated  6th  March, ' 
1856,  which,  after  conveying  all  his  property  in  trust  in  the 
fi.rst  place,  to  pay  all  expenses  and  charges  of  the  titistees, 
and  '^firom  and  after  the  payment  of  the  same,  then  to  pay 
and  apply  the  whole  of  the  moneys  remaining,  ratably  and 
in  proportion  to  their  respective  debts,  to  and  among  those 
creditors  only  of  the  said  David  Lopez,  to  whom  he  is 
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indebted,  as  maker  of  any  promissory  note,  or  as  principal 
obligor  upon  any  bond,  or  as  the  principal  debtor  upon  any 
open  account,  and  who  shall,  on  or  before  two  o'clock,  p.  if. 
Tuesday,  10th  day  of  April  next,  signify  their  acceptance  of 
this  assignment,  and  execute  a  release  to  the  said  David 
Lopez  of  their  respective  demands." 

A  general  release  was  also  introduced,  of  various  corpora- 
tions and  parties,  creditors  of  David  Lopez,  in  which  they 
state  "that  they  do  severally,  and  not  one  for  the  other, 
absolutely  release  and  discharge  the  said  Lopez  from  all  - 
claims^  causes  of  action  in  law  or  equity,"  &c. 

The  release  was  signed  and  sealed  by  L.  T.  Potter,  per 
attorney,  and  by  about  forty  other  individuals,  creditors 
generally. 

The  following  special  releases  were  signed.  By  the  Bank 
of  the  State,  as  follows : — The  President  and  Directors  of  the 
Bank  of  the  State  of  South  Carolina,  (as  holders  of  sundry 
notes,  of  which  David  Lopez  is  maker  and  not  otherwise,) 
per  C.  M.  Furman,  President. 

The  South- Western  Eailroad  Bank  and  the  People's  Bank, 
by  their  Presidents,  signed  releases  subject  to  the  same 
limitations. 

The  Planters'  and  Mechanics'  Bank  signed  the  release 
twice.  First  in  the  following  words,  *'  The  P.  and  M.  Bank  on 
note  of  D.  Lopez,  endorsed  by  J.  F.  Church,  per  C.  G.  Mem- 
minger."  The  other,  as  follows :  "  The  Planters'  and  Me- 
chanics' Bank  of  So.  Ca.  on  note  of  David  Lopez,  endorsed  P. 
M.  Cohen  &  Co.,  dated  8d  January,  1856,  at  sixty  days,  two 
hundred  and  fifteen  dollars,  and  also  for  note  of  David  Lopez, 
at  sixty  days,  endorsed  by  W.  J.  Bennett,  for  four  hundred 
and  sepventy-five  dollars." 

The  plaintiff*  in  reply,  proved  a  demand  on  the  trustees, 
made  by  Potter,  after  he  had  taken  the  note  from  Bank, 
and  before  he  transferred  it  to  plaintiff^  and  the  refusal  of 
the  trustees  to  pay  any  dividends  on  the  note  in  suit,  upon 
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the  gronnd  that  the  Bank  had  not  released  upon  this  note, 
and  that  L.  T.  Potter  could  not,  he  not  being  a  creditor  upon 
the  note  on  10th  April. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  The  foregoing  statement,  prepared  by  counsel,  is  correct. 

'^  The  case  having  been  submitted  to  me  as  one  turning 
on  a  point  of  law,  I  agreed  with  the  defendant,  and  ordered 
a  non-suit,  with  leave  for  plaintiflF  to  move  to  set  it  aside. 

"  I  considered  the  release  of  the  Bank  unimportant — for 
that  I  thought  was  confined  to  the  debts  specified  in  it.  But 
the  release  of  Potter  and  his  subsequent  payment  and  appli- 
cation for  a  dividend  on  this  note,  I  thought  should  be  so 
connected  as  to  make  the  contingent  liability,  which  the 
debtor  was  under  to  him,  at  the  execution  of  the  release,  an 
actual,  subsisting  debt.  In  this  view  Potter  was  the  credi- 
tor, and  the  bank  was  his  agent  for  collection." 

The  plaintiff  appealed  and  now  moved  this  Court  to  set 
aside  the  non-suit  upon  the  grounds : 

1.  Because  it  is  respectfully  submitted  that  his  Honor 
erred  in  ruling  that  the  release  executed  by  L,  T.  Potter,  and 
the  special  release  of  the  Planters'  and  Mechanics'  Bank, 
operated  as  a  Ml  release  to  the  defendant,  Lopez,  of  all  claim 
upon  the  note  in  suit. 

2.  Because  it  is  respectfully  submitted,  that  his  Honor 
erred  in  ruling  that  the  Planters*  and  Mechanics'  Bank  in 
releasing  all  claim  as  to  the  notes  specially  named  in  the 
release  which  it  signed,  necessarily  released  also  all*  claim 
as  to  the  note  in  suit. 

S.    Because  it  is  respectfully  submitted,  that  the  Planters' 
ToL  XI.— 14 
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and  Mecliaiiics'  Bank  did  not  release  the  note  in  suit  by  its 
special  release,  and  that  L.  T.  Potter  cofuM  not  hare  done  so 
on  the  10th  April,  1865. 

Movyry  and  Shaffer^  for  appellant. 

Campbell,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wabdlaw,  J. — This  case  has  been  submitted  almost 
without  argument,  certainly  without  the  citation  at  the  bar 
of  any  authority  on  either  side.  The  Court  has  examined  it 
with  as  much  care  as  time  would  permit,  and  with  some 
division,  sustains  the  ruling  made  on  the  circuit.  For 
authority  reference  is  made  to  the  cases  of  Coe  vs.  SuUon,  1 
Serg.  &  R.  408;  Cuyler  vs.  Ouyler,  2  Johns.  186;  Pierce  vs. 
Parker,  4  Met.,  90;  Beed  vs.  Tarbell,  4  Met.,  95.  No  doubt 
is  entertained  that  the  indorser  of  a  note  existing  in  the 
hands  of  a  holder,  may  by  apt  words  release  all  right  of 
action  which  by  subsequent  payment  of  the  note  such 
indorser  might  acquire  against  the  maker.  The  doubt  is 
felt  only  as  to  the  construction  of  the  release  made  by  Potter, 
the  indorser  in  this  case.  Does  it  so  plainly  indude  his 
inchoate  right  in  the  note  of  Lopez  indorsed  by  him,  that 
without  intent  found  by  the  jury,  the  Court  should  say  that 
such  right  is  barred  ?  A  majority  of  us  think  that  the  words 
"  claims  and  causes  of  action  in  law  or  equity^'  are  so  com- 
prehensive as  to  cover  an  indorser's  contingent  demand 
against  a  maker ;  and  that  the  intent  must  be  collected  from 
the  paper,  and  could  not  be  the  subject  of  extrinsic  evidence.. 

Under  this  view,  the  right  of  the  present  plaintiff  derived 
from  Potter  after  the  release,  was  barred.  Potter  must  be 
considered  at  the  time  of  his  action,  as  a  creditor  whose 
cause  of  action  had  not  yet  become  complete;  and  the  sub- 
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sequent  completion  of  it  by  his  payment  to  the  bank,  must 
have  relation  back  to  the  release  so  as  to  constitute  the  con- 
tmgent  liability  of  the  maker  to  him  a  debt  by  promissory 
note.  The  assignment,  although  it  speaks  of  ratable  division 
among  creditors,  expresses  ''  a  proportion  to  their  respective 
debts,"  by  note,  bond,  &e.,  wherein  the  assignor  is  principal 
debtor;  and  is  just  as  if  it  had  directed  a  division  amongst 
such  notes,  bonds,  &o^  according  to  their  several  amounts. 
The  bank,  holder  of  the  note  now  in  question,  could  not  have 
l)een  expected  to  release  the  indorser  by  releasing  the 
maker ;  and  it  would  be  contrary  to  what  seems  the  inten- 
tion of  the  assignment  to  hold  that  the  sole  indorser  could 
not  by  acceptance  and  release,  entitle  this  note  to  a  share  of 
tihe  assets  to  be  distributed,  without  previous  payment  of  the 
note  in  full. 
The  motion  is  dismissed. 

WiTHSBS,  Gloyxb,  and  Munbo,  JJ^  concurred. 

Motion  dumissed. 
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Julius  G.  Huguxnin  vs.  Legabb  &  Colcocil 
Faotora — Miatdke — Insuring. 

Where  factors,  under  a  clear  mistake  as  to  the  law,  wrote  to  their  prin- 
cipal that  they  had  sold  his  cotton,  when  in  fact  there  was  a  mere 
agreement  to  sell  not  binding  nnder  the  statute  of  frauds,  and  au- 
thorized him  to  draw  by  reason  of  the  sale — ^he  having  previously 
expressed  a  wish  that  his  factors  should  never  advance  for  him — and 
the  cotton  having  been  burnt  the  next  day,  again  wrote  that  they  had 
sold  the  cotton  and  that  it  belonged  to  the  purchaser  at  the  time  it 
was  burnt :  Held,  in  an  action  for  the  value  of  the  cotton  sold,  that 
the  factors  were  not  liable  to  their  principal 

The  factors  ?ield  not  liable  for  not  insuring,  the  jury  finding  upon  doubt- 
ful evidence  that  they  were  under  no  agreement  to  insure. 

BBFOBE  WABDLAW,  J.,  AT  CHABLBSTON,  JUNE  TEEM, 

1857. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"Assumpsit  by  a  planter  against  factors,  to  recover  for 
fourteen  bales  of  Sea  Island  Cotton,  which  were  sent  by  the 
former  to  the  latter  for  sale,  and  were  accidentally  burnt  in 
store  without  insurance, 

"  In  several  counts,  the  plaintiff  claimed  money  for  cotton 
sold,  money  received  by  defendants  for  his  use,  and  damages 
for  the  defendants  breach  of  their  undertaking  to  procure 
insurance. 

"A  summary  statement  of  the  case  exhibited  by  the  evi- 
dence is  as  follows : 

"The  defendant,  John  Colcock,  before  1848,  and  from 
that  time  untU  1852,  conducted  a  factorage  house  in  Charles- 
ton alone;  in  1852  and  afterwards,  the  defendant,  James 
Legare,  was  his  partner.   The  plaintiffs  business  was  divided 
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between  this  house  and  another.  In  all  the  time  from  1848, 
till  January,  1854,  there  were  sold  in  this  house,  of  the 
plaintifTs  cotton  five  hundred  and  twenty-three  bales, 
amounting  to  fifty-five  thousand  dollars. 

"  Before  1862,  Colcock  never  kept  any  general  policy  of 
insurance,  nor  ever  procured  insurance  of  any  cotton  sent  to 
him  without  special  instructions  from  the  owner.  After 
1852,  Legare  &  Colcock  usually  kept  a  general  policy,  by 
which  cotton,  to  the  amount  of  thirty  thousand  dollars  was 
insured,  and  which  within  that  amount  might  have  been 
applied  to  cover  the  loss  of  any  cotton  burnt  in  their 
possession. 

'*In  January,  1858,  the  defendants  had  on  hand  a  lot  of 

plaintifi^s  cotton,  consisting  of bales;   before  its  sale 

they  received,  February  5,  1858,  twenty-four  bales  more; 
1854,  March  14,  they  sold  twelve  bales ;  1855,  January  14, 
plaintiff  sent  thirty-five  bales  to  them ;  1855,  March  4,  ten 
bales  more,  stained ;  1855,  December  8,  fourteen  bales,  {now 
in  question ;)  1855,  December  23,  nine  bales ;  1856,  January 
6,  eleven-  bales  were  sent.  The  evidence  particularised  no 
more.  In  the  accounts  of  sales  rendered  to  the  plaintiff) 
insurance  was  charged  upon  the  twelve  bales  sold  in  March, 
1854,  and  upon  the  thirty-five  bales  sent  January,  1855,  and 
sold  March  4,  1855 ;  but  no  other  charge  for  insurance  ap- 
peared. The  defendants  showed  that,  even  when  they  had  a 
general  policy  of  insurance,  some  of  their  customers  choosing 
rather  to  run  the  risk  than  pay  insurance,  were  not  charged 
insurance,  and  that  the  account  sales  of  thirty-five  bales, 
March,  1855,  was  made  out  by  a  clerk  somewhat  inexperi- 
enced and  inaccurate,  who  had  in  other  instances  inserted 
the  charge  for  insurance  in  accounts  rendered  to  customers, 
whLO,  as  he  had  been  instructed,  were  not  to  be  charged  in- 
surance ;  but  the  plaintiff  showed  that  the  account  as  to  the 
thirty-five  bales  was  copied  by  another  clerk,  experienced 
and  confidential,  and  that  both  accounts  were  transmitted 
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tuxder  cover  of  letters  written  by  Mr.  Coloodk,  one  of  the 
defendants. 

"The  fourteen  bales  sent  1855,  Deoember  8,  were  in  two 
or  three  days  received  by  the  defendants,  and  they  directed 
the  wharfinger  of  Commercial  wharf  to  store  them.  The 
wharfinger  stored  them,  11  December,  1855,  in  an  old  brick 
store-honse,  ordinarily  used  for  storing  cotton ;  and  in  the 
night  of  Saturday,  January  6,  1850,  this  store-house  took 
fire  &om  some  cause  unknown,  and  it,  and  no  other  building, 
was  burnt.  All  the  cotton  then  in  it  was  burnt  too ;  about 
two  hundred  and  fifty  bales ;  amongst  which  were  the  four- 
teen bales  in  question;  eighteen  bales  belonging  to  the  de- 
fendant Legare ;  fifteen  belonging  to  members  of  his  &mily, 
and  various  parcels  belonging  to  fourteen  or  fifibeen  customers 
of  the  defendants. 

"The  defendants  paid  all  of  their  customers  for  cotton 
lost,  except  the  plaintiff  and  a  sister-in-law  of  Mr.  Legatees. 
Their  policy  had  expired  several  months  before  the  fire,  and 
had  not  been  renewed. 

"  On  Thursday,  January  8d,  1856,  Mr.  Oolcock  offered  the 
fourteen  bales  to  one  Morse,  a  transient  but  responsible  cot- 
ton speculator,  who  made  a  bid  on  it,  the  first  bid  that  had 
been  received  for  it.  Later  in  the  day,  E.  H.  Colcock, 
nephew  of  the  defendant  C,  and  chief  derk  of  the  defien- 
dants,  offered  to  take  Morse's  bid,  and  Morse  said  he  would 
take  the  cotton.  Next  day,  Friday,  bills  of  sale  were  made 
of  this  cotton  to  Morse,  and  of  nine  other  bales  of  plaintiff^s 
cotton  sold  in  like  manner  to  Green,  and  these  bills  were,  as 
usual,  copied  into  the  books  of  the  defendants.  The  bill  for 
Morse  was  put  on  file  in  the  office  of  the  defendants,  where 
Morse,  having  no  office  in  Charleston,  had  requested  that 
bills  for  him  should  remain  until  he  called.  A  previous  sale 
had  been  made  to  him  by  the  defendants,  and  the  same 
course  had  been  taken.  Of  this  cotton  no  order  to  the 
wharfinger,  or  other  evidence  of  ownership  had  been  de- 
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livered  to  Morse ;  he  had  paid  nothing,  and  had  received 
nothing.  It  is  not  the  nsage  to  give  an  order  on  the  wharfin- 
ger before  the  purchaser  desires  to  remove  the  cotton — the 
order  then  given  is  dated  of  the  day  of  sale.  But  it  is  usual 
to  re- weigh  cotfeon  if  the  purchaser  desires  it ;  and  B.  H. 
Colcock  testified  that,  in  this  instance,  Morse  had  the  right 
to  re- weigh,  and  to  examine  the  conformity  of  the  cotton  to 
the  samples  which  were  exhibited  to  him. 

''Monday  or  Tuesday  after  the  fire,  Morse  declined  to 
receive  the  bill,  saying  that  he  would  stand  a  lawsuit,  and 
that  he  had  requested  the  bill  to'remain  with  the  defendants 
on  purpose  to  avoid  responsibility  until  the  cotton  was 
shipped. 

"^  Green  paid  for  his  cotton,  which  had  been  burnt  too. 

"  The  defendants,  January  11,  1856,  commenced  an  action 
against  Morse,  making  the  present  plaintiff  plaintiff  there. 

January  4,  1856,  the  defendants  addressed  to  plaintiff  a 
letter,  dated,  by  mistake,  December  4, 1855,  in  these  words: — 


Charlesiorij  December  4^,  1855. 
"Julius  G.  Huqubnin,  Esq. 

^^DsAB  Sir: — We  sold  this  morning  your  nine  bales 
Fair,  at  twenty-nine  cents,  to  James  F.  Green  &  Son,  and 
your  fourteen  bales  G.,  to  E.  J.  W.  Morse  &  Co.,  at  thirty- 
four  centa  As  soon  as  these  cottons  have  been  examined 
and  re-weighed,  we  will  send  you  the  account  sales.  In  the 
meantime,  if  you  desire  it,  you  will  please  draw  on  us  for 
what  fiinds  you  may  require. 

'  Yours  very  truly, 
(Signed.)  LEGARE  &  COLCOCK. 

,  14  jBales  G. 
"375,  868,  869,  886,  866,  870,  870,  875, 875,  856, 888, 866, 
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403,  8S8,  at  thirty-four  cents  per  poxmd — one  thousand 
seven  hundred  and  sixty-four  dollars  and  sixty  cents. 

'*  A  few  weeks  after  the  fire,  the  plaintiff  and  the  defend- 
ant C.  had  a  conversation  in  Charleston,  in  the  presence  of 
Col.  Drayton.  The  plaintiff  complained  that  C,  had  paid 
other  persons  for  cotton  burnt,  and  would  not  pay  him.  C. 
said,  "You  never  told  me  to  insure  your  cotton."  Plaintiff 
— "  I  tell  you  to  do  it  now."  Plaintiff  said  he  was  entitled 
to  be  paid,  as  *'  you  have  charged  me  insurance."  C. — "  I 
did  it  once,  and  that  by  mistake."  Plaintiff— "  You  know 
my  father  in  his  lifetime  did  my  business  in  town.  He  never 
ordered  his  cotton  to  be  insured,  and  I  didn't  mine.  He 
thought  it  cheaper  in  the  long  run  not  to  insure." 

"  After  plaintiff's  return  hpme,  he  wrote  a  letter  to  defend- 
ant, dated  January  21,  1856,  in  which  he  spoke  of  two 
accounts  he  had  found,  in  which  he  was  charged  insurance. 

"The  defendants  answered,  January  25,  acknowledging 
the  accuracy  of  the  plaintiff's  discovery,  and  saying  that  the 
cotton  was  Morse's  when  burnt ;  and  if  the  case  commenced 
against  him  should  be  decided  in  his  favor,  the  defendants 
would  consider  their  obligation,  with  a  sincere  desire  to  do 
justice.' 

"  The  plaintiff  having  been  advised  by  Mr.  Petigru,  that 
the  suit  against  Morse  could  not  be  maintained,  and  that 
the  defendants  could  sue  Morse  in  their  own  names,  was 
unwilling  that  the  suit  which  had  been  commenced  should 
be  carried  on  at  his  expense,  and  directed  it  to  be  discon- 
tinued.   It  was  discontinued,  and  this  suit  conmienced. 

''Besides  the  letters  above  mentioned,  the  defendants 
exhibited  letters  from  the  plaintiff  to  them :  four  dated  in 
1853,  nine  in  1855,  and  one  January  6,  1856.  The  last 
mentioned  gave  information  of  eleven  bales  of  Godley  cotton 
sent.  Sale  ordered,  as  plaintiff  needed  funds  by  the  middle  of 
January.  This  cotton  was  sold  February  8,  1856,  (mi  insur- 
ance charged,  according  to  the  instructions  given  in  the  pre- 
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sence  of  Col.  Drayton.  Most  of  these  letters  contain  urgent  in- 
structions for  sale.  January  81, 1858,  plaintiff  says, '  I  have 
never  derived  any  benefit  from  holding  cotton.*  February  5, 
1853 :  '  Sell  immediately  on  arrival :'  twenty-four  bales  then 
sent.  February  6:  *Sell  immediately,  on  receipt  of  this, 
cotton  you  may  have  in  hand,  without  delay.  The  twenty- 
four  bsJes  sell  on  arrival.'  February  11 :  '  Sell  immediately. 
Let  me  have  account  sales  by  return  of  mail.  I  never  wish 
factors  to  advance  for  me.'  January  14^  1855 :  Thirty-five 
bales  sent :  'Sell  immediately  upon  its  receipt.' 

"  January  17 :  *  Want  thkty-five  bales  sold  immediately, 
as  funds  wanted  to  buy  negroes.' 

"January  18:  Negroes  bought.  'Can  I  draw  for  one 
thousand  dollars,  before  cotton  sold?    I  hope  cotton  sold  ?' 

"  February  11 :  Sell  at  twenty  cents.  '  Pay  bills,  and 
deposit  balance.' 

"  March  4 :  '  Conclude  it  is  best  for  you  to  sell  for  the  best 
price  it  will  bring.  Ten  bales  sent.  SeU  soon  as  landed  for 
what  it  will  bring.    Close  sales  immediately.' 

"  March  11 :  Account  sales  of  thirty-five  received,  ten  not 
sold.    *  Close  sales  immediately  upon  the  receipt  of  this.' 

"  December  8, 1855 :  Fourteen  bales  of  Owen's  cotton  sent, 
marked  Or.  *  You  will  please  give  me  your  opinion  on  it, 
and  make  an  early  sale.' 

"December  28:  Nine  bales  sent:  *I  must  be  in  funds 
early  in  January.  EndeavOT  to  effect  an  early  sale  of  my 
cotton  on  hand.' 

"  December  80,  1855.—*  Sell  the  two  lots  of  cotton  on 
hand.  I  wish  to  be  in  funds  by  the  8th  or  10th  of  January, 
at  which  time  I  expect  to  be  in  Charleston  to  meet  my  en- 
gagements.' 

"  There  was  testimony  that  it  was  often  impossible  to  sell 
cotton  without  storing  it. 

"  The  facts  of  the  case  were  submitttd  to  the  jury.  The 
question  of  fact  which  I  thought  most  worthy  of  attention 
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was  this  7 — Did  the  orroumstanoeB  shown  by  the  evidence 
authorize  a  just  expectation  on  the  part  of  the  plaintiff  that 
the  cotton,  subject  of  this  suit,  would  be  insured  by  his 
fiictors,  or,  in  other  words,  did  these  circumstances  establish 
an  implied  agreement  of  the  defendants  to  procure  insurance 
of  the  cotton  ?  Both  forms  of  the  question,  in  my  opinion 
equivalent,  were  repeatedly  used, — ^ihe  former  more  fie- 
quently,  because  it  coincided  with  the  plaintiff's  expression 
in  his  letter  of  January  27,  1856,  and  with  the  phrase  which 
was  adopted  at  the  bar  in  the  argument. 

"  Did  the  defendants  agree,  sale  or  no  sale,  to  be  answer- 
able for  a  certain  sum,  was  another  question  which,  if  decided 
in  the  plaintiff's  favor,  must  have  carried  the  case  for  him : — 
but  the  letters  and  argument,  mentioned  in  the  first  ground  of 
appeal,  did  not  incline  my  opinion  on  this  question  to  the 
plaintiff's  side, — ^much  less  did  they  induce  me  to  hold  that 
upon  law,  without  regard  to  fsusts,  the  decision  must  be  for  the 
plaintiff  K  there  was  no  valid  sale  of  the  cotton  to  Morsoy 
(as  I  thought  there  was  not,  under  the  statute  of  frauds,)  the 
defendants'  letter  of  January  4, 1856,  by  reference  to  exami- 
nation and  re-weighing  showed  that  the  term  "tfo2d"  had  been 
misapplied  to  an  incomplete  transaction;  and  I  could  not 
venture  to  say,  without  the  aid  of  the  jury,  that  instructions 
of  the  plaintiff  given  more  than  two  years  before,  were  so 
present  to  the  mind  of  the  defendants  when  they  wrote  this 
letter,  that  their  unlimited  offer  of  credit  to  the  plaintiff  in  th^ 
meantimej  between  the  letter  and  the  completion  of  the  sale, 
should  be  construed  into  an  agreement  to  be  answerable,  in 
all  events,  for  a  certain  sum.  The  inference  from  this  letter, 
which  the  plaintiff  iosisted  on,  I  submitted  to  the  jury : — and 
this  letter,  as  well  as  the  charges  of  insurance,  various  extracts 
from  other  letters,  and  circumstances  noticed  on  either  side,  I 
directed  attention  to ;  in  reference  to  what  I  considered  the 
main  question,  as  before  stated* 

*'  The  jury  found  for  the  defendants." 
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The  plaintiff  appealed,  and  now  moved  this  Court  for  a  new 
trial,  on  the  grounds : 

1.  Because  the  letter  of  4th  January,  1856,  from  Legare  k 
CSoIcock  to  the  plaintiff  announcing  the  sale  of  the  cotton  and 
authorizing  him  to  draw,  taken  in  connection  with  the  letter 
of  plaintiff  to  Legare  &  Colcock,  of  11th  February,  1858,  in 
which  he  says  that  he  does  not  wish  them  to  advance  to  him 
unless  they  have  funds  of  his  in  hands,  authorized  the  plaintiff . 
to  regard  the  sale  as  concluded,  and  made  the  defendants 
liable  to  him  whether  their  sale  to  Morse  was  complete,  or 
not  Whereas  his  Honor  charged  the  jury  to  the  contrary 
ihereo£ 

2.  Because  it  was  proved  that  in  two  instances  in  1854  and 
1855,  the  defendants  had  charged  the  plaintiff  with  insurance, 
and  that  the  plaintiff  had  allowed  and  paid  the  same;  and  this 
was  equivalent  to  an  express  direction  to  insure. 

S|  Because  his  Honor  said  to  the  jury,  that  if  they  thought 
the  two  charges  of  insurance  raised  a  just  expectation  on  the 
part  of  the  plaintiff  that  he  would  be  insured  thereafter,  they 
should  find  for  the  plaintiff  Whereas,  it  is  submitted  that 
the  instruction  should  have  been,  that  these  two  charges, 
made  and  allowed,  did  raise  an  implied  assumpsit  or  obliga- 
tion to  insure  thereafter,  without  reference  to  what  the 
plaintiff  expected  or  did  not  expect. 

4.  Because  if  the  charges  of  insurance  were  by  mistake,  it 
was  the  mistake  of  the  defendants ;  and  if  the  general  policy 
taken  out  by  them  in  1856  was  allowed  to  expire,  it  was  their 
de&ult,  and  the  responsibility  should  rest  in  law  where  the 
mistake  and  the  de&ult  were. 

5.  Because  the  verdict  was  contrary  to  law  and  evidence. 
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Porter^  for  appellant,  cited  Story  on  Ag.  123 ;  Lefever  vs. 
Lhyd^  5  Taun.  749 ;  1  Liverm.  on  Ag.  401;  Ohit.  on  Con. 
18 ;  1  Parsons  on  Con.  69 ;  2  Wash.  0.  0.  R.  182 ;  Rass.  on 
Factors,  m.  p.  270. 

De  Treville,  contra,  cited  Paley  on  Ag.  17,  19 ;  6  East, 
614 ;  2  East,  471,  n ;  Paley  on  Ag.  7 ;  Story  on  Ag.  123. 


The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  The  plaintiflF's  claim  was  founded  upon 
fourteen  bales  of  Sea  Island  cotton,  sent  to  the  defendants,  as 
factors,  on  the  8th  December,  1855,  received  in  two  or  three 
days  by  them,  stored  by  the  wharfinger,  and  burned  on  the 
night  of  Saturday,  January  6,  1856. 

Of  three  counts  in  the  plaintifiTs  declaration,  one  is  for 
money  had  and  received  to  the  plaintiff's  use,  which,  being 
wholly  unsupported  by  any  proof,  may  be  laid  out  of  view. 

One  other  count  is  for  the  value  of  the  fourteen  bales  of 
cotton  sold  by  the  defendants. 

It  is  earnestly  contended  that  this  count  is  sustained  by 
the  evidence.    We  must,  therefore,  examine  that  question. 

On  the  4th  January,  1856,  the  defendants  addressed  a 
letter  to  the  plaintiff  saying  as  follows :  "  We  sold  this  morn- 
ing your  nine  bales  fair  at  twenty-nine  cents,  to  James  F. 
Green  &  Son;  and  your  fourteen  bales  G.  to  E.  J.  W. 
Morse  &  Co.,  at  thirty-four  cents.  As  soon  as  these  cottons 
have  been  examined  and  re-weighed,  we  will  send  you  the 
account  sales.  In  the  mean  time,  if  you  desire  it,  you  will 
draw  on  us  for  what  funds  you  may  desire."  A  list,  con- 
taining weights  of  the  fourteen  bales  respectively,  was 
enclosed,  footing  up,  at  thirty-four  cents  per  pound,  seven- 
teen hundred  and  sixty-four  dollars  and  sixty  cents. 
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Again,  on  the  26th  January,  the  defendants  said,  in  a 
letter  to  the  plaintiff,  ^'  as  your  agents  we  sold  your  cotton 
to  Mr.  Morse  before  the  fire,  and  it  was  his  cotton  and  not 
yours,  when  it  was  burnt,  and  he  owes  you  for  it ;  but  as 
he  refuses  to  pay  we  have  ordered  him  to  be  sued."  They 
did  sue  him  in  the  plaintiff's  name,  and  he  ordered  the  action 
to  be  discontinued. 

K  this  were  all  the  evidence,  upon  the  count  for  cotton 
sold,  it  would  maintain  it  But  notwithstanding  the  parties 
verily  believed  the  cotton  was  actually  sold  to  Morse,  it  was 
a  clear  misconception,  too  obvious  to  any  legal  mind,  which 
adverts  to  the  Statute  of  Frauds  and  Perjuries,  to  warrant 
any  discussion.  On  the  3d  January,  Morse  made  a  bid  for 
the  cotton,  and  the  principal  clerk  of  the  defendants  agreed 
to  accept  it.  Next  day,  the  4tb  January,  a  bill  of  sale  of  this 
cotton  to  Morse  was  made,  and  being  entered  in  the  defend- 
ants' books,  as  was  usual,  was  placed  upon  their  file — Morse 
paid  nothing — ^received  nothing — ^signed  no  memorandum  of 
the  bargain..  The  cotton  was  to  be  examined,  to  ascertaiQ 
conformity  to  samples;  and  to  be  re-weighed.  It  was,  in  no 
flense,  delivered.  There  was,  then,  in  point  of  fact,  no  sale, 
according  to  law.  And  the  plaintiff 's  counsel  is  quite  too 
much  skilled  in  the  law,  to  think,  or  to  contend,  that  there 
was;  but  he  insists  that  the  letters  already  cited,  connected 
with  the  &ct,  that  they  authorized  the  plaintiff  to  draw  upon 
them  by  reason  of  the  sale  announced,  and  considering  his 
letter  to  them  of  4th  February,  1853,  that  he  never  wished  to 
draw  in  advance  of  funds  in  their  hands,  authorized  him  to 
regard  the  sale  as  made,  so  far  as  he  was  concerned,  however 
the  matter  might  be  as  between  the  defendants  and  Morse : 
(  Vide  first  ground  of  appeal.) 

To  test  this  upon  general  reasoning,  let  us  consider  that 
on  the  4th  January,  1866,  the  plaintiff  was  still  the  owner  of 
tbe  cotton,  in  the  hands  of  his  agents,  (these  defendants,)  and 
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eoxild  haye  controlled  the  disposition  of  it    K  the  defendants 
were  liable  to  him  for  the  value  of  the  goods,  they  mnst  have 
been  so  whether  the  fire  had  destroyed  it  or  not ;  they  must 
have  been  liable  whether  it  was  actually  sold  or  not,  because 
they  said  it  was,  and  thought  so.    Suppose  it  had  not  been 
destroyed,  and  that  Morse  had  &iled,  or  refused  to  take  i^ 
whose  cotton  would  it  still  have  been?    The  plaintiff's 
undoubtedly.    He  could  have  directed  it  to  be  holden  for  a 
higher  price;  he  could  have  withdrawn  it,  upon  paying  liens, 
from  the  custody  of  the  defendants,  and  placed  it  in  other, 
hands.    He  could  have  the  enhanced  value  of  it,  if  it  had 
been  sold  to  some  other,  on  de&ult  or  &ilure  of  Morse,  (of 
forty  instead  of  thirty-four  cents  per  pound.    So  that  it  was 
not  the  transaction  with  Morse  that  caused  the  plaintiff's 
loss,  but  the  fire,  for  which  no  blame  or  liability  is  imputed 
to  the  defendants.    The  only  case  cited  in  support  of  the 
count  now  under  consideration  is  that  of  Zs  Fevre  vs.  Lhyd^ 
adm'r,  5  Taunt  748,  (S.  0. 1  Com.  Law  K.,  250,)  and  that 
case  is  clearly  distinguishable  from  this.    A  broker  to  sell, 
had  sold  and  delivered  the  goods,  and  drawn  on  the  pur* 
chaser  in  favor  of  the  owner  of  the  property,  at  two  months^ 
and  remitted  the  bill  to  the  plaintiff.    It  was  dishonored  by 
the  drawee,  and  the  broker  would  have  assumed  the  ground 
that  he,  as  the  drawer,  was  in  law  the  plaintiff  himself,  for  he 
only  did  what  the  plaintiff,  if  present  in  London  (the  place 
of  the  transaction),  would  himself  have  done,  in  the  usual 
course  of  such  transactions.    The  broker  was  held  respon- 
sible, as  drawer,  upon  this  bill,  for  these  reasons :  the  broker, 
by  drawing  this  bill,  put  an  end  to  all  doubt  as  to  the  buyer's 
responsibility.    The  vendor,  upon  receiving  it,  in  conse- 
quence of  his  good  opinion  of  Lloyd,*  the  defendant,*  dis- 
missed  from  his  mind  all  care  about  the  solvency  of  the 
purchaser.  The  distinguishing  facts  in  that  case  are  obvious; 
the  goods  were  actually  sold  and  delivered,  and  as  a  substi- 
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tate  for  thezo,  and  as  a  olear  indication  that  the  transaotion 
was  closed,  a  bill  was  remitted  and  receiyed,  and  relied  on. 
Here  nothing  of  this  kind  was  done ;  no  damage  accrued  to 
the  plaintiff  in  the  negotiation  with  MorBe,  caUed  a  sale  by 
mistake ;  his  goods  remained  in  possession,  and  subject  to  his 
order ;  he  did  not  draw  for  the  proceeds,  and  thereby  incur 
any  liability.  If  he  had  done  so,  'tis  unnecessary  for  us  tp 
consider  now  what  law  would  have  thereupon  arisen. 

So  it  must  be  evident  that  the  jury  having  found  against 
the  plaintiff  upon  the  count  for  cotton  sold,  under  proper 
instruction  firom  the  Court,  is  not  matter  of  just  complaint 

We  think,  with  the  presiding  Judge,  that  the  claim  for 
damages  for  default  to  insure  was  the  strongest  position  of 
the  plaintiff  and  perhaps  if  he  had  persuaded  the  jury  to  be 
with  him  on  that  ground,  we  should  have  left  the  result 
undisturbed.  v* 

But  it  was  necessarily  a  question  for  the  jury,  and  there 
was  no  misdirection.  Whether  the  defendants  had  committed 
a  breach  of  contract,  in  that  respect,  was  matter  for  inference 
firom  circumstances  proved.  When  we  remember,  that  in 
the  course  of  eleven  years  more  than  five  hundred  bales  of 
cotton  were  sold  by  Colcock,  and  by  him  and  his  co-partner 
for  the  plaintiff,  amounting  to  so  much  as  fifty-five  thousand 
dollars,  and  but  two  instances  of  a  charge  for  insurance  were 
shown,  and  but  one  of  them  was  admitted  to  have  been  inten- 
tionally made,  and  the  last  of  them  in  January,  1856,  about 
a  year  before  the  disaster  which  gave  rise  to  this  action ; 
that  there  is  no  evidence  of  instruction,  at  any  time,  to 
insure;  that  the  general  tenor  of  the  plaintiff's  letters  of 
instruction  was  to  direct  an  instant  or  a  speedy  sale ;  that  in 
an  interview,  after  the  destruction  of  the  cotton,  Colcock 
affirmed  that  they  were  not  told  to  insure,  and  the  plaintifi| 
not  disputing  that,  said,  "  I  tell  you  to  do  it  now."  Consider- 
ing such  facts  as  these,  we  should  consider  ourselves  unwar- 
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ranted  in  reyersing  the  verdict  of  a  jury,  having  such  a  basis 
to  rest  upon. 

Thongh  regretting  the  misfortune  of  the  plaintifi^  we  must 
adhere  to  the  legal  rights  of  the  parties,  and  recognise  the 
proper  function  of  the  jury ;  and  are  constrained,  therefore,  to 
refuse  the  motion  in  this  cause,  and 

It  is  ordered  accordingly, 

• 

Wabdlaw,  Whitneb,  Glovbb,  and  Munbo,  JJ.,  con-, 
curred. 

Motion  refiLsed. 
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William  Ryak  vs.  James  Copes. 

r 

Nuisance — Danger — Loss — Verdict — New  THal— 
lAoenee. 

In  an  action  for  a  private  noisance  in  erecting  and  working  a  steam  cotton- 
press,  it  is  sufficient  to  allege,  increased  danger  from  fire  and  liability 
of  boilers  to  explode,  thereby  rendering  plaintiff's  dwelling  unfit  for 
habitation,  and  impairing  the  value  of  his  property,  though  the  actual 
occurrence  neither  of  a  fire,  nor  of  the  explosion  of  a  boiler,  is  alleged. 

If  a  jury  say,  in  their  verdict,  that  they  find  upon  certain  counts,  but  their 
assessment  shows  that  they  had  reference  to  other  counts,  the  judgment 
will  not,  it  seems,  be  arrested  if  the  other  counts  are  valid,  although 
the  counts  upon  which  the  verdict  was  expressly  found  should  be  de- 
clared insufficient. 

A  contradictory  verdict,  showing  that  other  counts  were  considered 
besides  those  upon  which  the  verdict  is  expressed  upon  its  face  to  be 
found,  is,  it  seems,  good  ground  for  a  new  trial. 

Kew  trial  granted,  because  material  allegations  were  not  proved. 

Though  in  determining  whether  a  steam  cotton-press  is  a  private  nuisance, 
a  license  from  the  city  council  to  erect  and  work  the  press,  will,  as 
evidence,  be  entitled  to  high  consideration,  yet  it  is  not  conclusive,  for 
the  annoyances  occasioned  by  the  press  may  have  been  so  great  that 
the  council  could  not  legalize  them ;  or  it  may  be  shown  that  the 
license  was  abused,  and  that  the  annoyances  complained  of  were  not 
the  necessary  incidents  of  a  steam  cotton-press,  and,  therefore,  were 
not  protected  by  the  license. 

BEFORE  W4RDLAW,  J,,  AT  CHARLESTON,  MAY  TERM, 

1857.  '     ' 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

''Action  on  the  case  for  a  private  nuisance,  commenced 

March,  1856. 

"The   declaration,  (which  will    be   before    the   Court,) 

contains  four  counts.    The  first,  complains  that  the  plaintifir, 
ToL.  XI 15 


218  APPEALS    AT    LAW. 

I  Bjftn  V9,  GopM. 

being  possessed  of  a  lot  in  Chnrch  street,  in  the  City  of 
Charleston,  where  he  lived,  the  defendant  had  erected,  on 
a  contiguous  lot,  a  cotton  press,  worked  by  steam,  wherein 
he  compressed  bales  of  cotton :  and  in  consequence  of  the 
smoke,  soot,  dirty  water,  noise  and  vibration  •thereby 
occasioned,  the  plaintifiTs  habitation  had  been  annoyed. 

"The  second,  with  slight  variations  from  the  first, 
complains  of  defendant's  having  caused  the  erection  of 
a  steam  press,  to  the  consequent  annoyance  of  the  plaintiff's 
habitation. 

"The  third,  states  the  erection  of  the  steam  p^ess  with 
furnaces,  as  before,  and  the  keeping  by  defendant  of  large 
quantities  of  cotton  on  his  lot,  contiguous  to  the  plaintiff's, 
and  complains  that  thereby  the  plaintiff's  house  was  made 
more  liable  to  fire,  the  cost  of  insuring  it  increased,  and  its 
value  diminished. 

*'  The  fourth,  is  like  the  third  as  to  the  press  and  furnaces, 
and  complains  that  the  plaintiff's  house  has  thereby  been 
rendered  unsafe  and  incommodious,  and  the  lives  of  himself 
and  family  endangered,  by  reason  of  the  liability  of  the 
defendant's  boilers  to  explode. 

"A  summary  of  the  evidence  will  be  found  in  the  following 
statement : 

"  The  lots  of  the  two  parties  (which  are  mentioned  in  the 
declaration,)  are  on  the  square  which  is  bounded  east  by 
Church  street,  north  by  Chalmers'  street,  south  by  Broad 
street,  and  west  by  the  City  Hall  Park.  The  plaintiff's 
house  is  a  two-story  wooden  building,  fronting  about  twenty- 
four  feet  pn  Church  street — his  lot  has  an  additional  front 
of  about  six  feet,  which  is  occupied  as  a  gateway ;  and  it  is 
ninety  feet  deep.  At  the  south-west  comer  of  Church  and 
Chalmers'  streets  is  a  large  brick  house  belonging  to 
A.  McKenzie. 

"  The  -defendant's  lot  has  a  front  of  one  hundred  feet,  or 
thereabouts,  on  Chalmers'  street,  west  of  McKenzie's  house, 


APPEALS    AT    LAW.  219 

Ch«rl0tton,  Janvary,  1858. 

in  which  front  there  is  an  entrance  from  Chalmers'  street; 
and,  passing  round  McKenzie's  house,  it  has  a  front  with 
an  entrance  on  Church  street,  between  McKenzie's  and 
the  plaintiff's;  and  running  back  of  plaintiff's  it  has  another 
front  and  another  entrance  on  Church  street,  south  of  the 
plaintiff's — so  that  defendant's  lot  is  north,  west  and  south 
of  plaintiff's.  It  is  about  two  hundred  and  ninety-eight 
feet  deep  on  the  south  line,  running  back  from  Church 
street,  and  is  all  under  roo£  West  of  it  is  the  large  brick 
building,  extending  from  Broad  street  to  Chalmers'  street, 
which  was  formerly  Stewart's  hotel,  and  is*  now  owned  by 
McKenzie,  of  which  the  northern  end,  fronting  on  Chalmers' 
street,  is  occupied  by  the  Federal  Court  and  its  offices.  On 
Church  and  Broad  streets,  south  of  defendant's  lot,  are  the 
Charleston  Library  and  some  other  valuable  buildings.  On 
the  square  east  of  Church  street  and  opposite  to  that  above 
described,  are  a  bank  and  other  valuable  buildings,  worth 
half  a  million,  amongst  which  is  a  building  purchased  by 
the  defendant  a  year  or  two  ago,  which  passes  round  a  large 
house  on  the  south-east  corner  of  Church  and  Chalmers' 
streets,  and  has  an  entrance  on  each  of  those  streets. 

"  On  the  east  side  of  Church  street,  a  square  below  Broad 
street,  is  another  cotton-press,  where  cotton  is  compressed 
by  steam,  and  is  occasionally  stored  in  large  quantities. 
Still  another  steam  press  is  yet  lower  down,  between  Church 
street  and  the  Bay.  Another  is  on  the  north  side  of  Hayne 
street,  in  the  rear  of  the  Charleston  hotel,  and  some  more 
are  in  the  city,  nearer  the  water.  At  all  of  the  presses 
provision  is  made  for  keeping  a  number  of  bales  of  cotton, 
in  such  way  that  they  may  be  easily  reached  and  handled. 

"  The  defendant's  lot  was  for  many  years  used  as  a  large 
livery  stable,  and  so  was  the  lot  east  of  Church  street,  which 
ho  lately  purchased  as  above  mentioned.  There  is  still  a 
livery  stable  on  the  east  side  of  Church  street,  opposite  to 
the  south  part  of  defendant's  lot,  and  another  on  the  north 


220  APPEALS    AT    LAW. 


Ryaft  tw.  CopM. 

side  of  Chalmers'  street,  opposite  to  the  Federal  Court  rooms. 
Whilst  the  defendant's  lot  was  used  for  a  stable,  Otis  Mills 
stored  one  thousand  one  hundred  bales  of  cotton  in  it  for 
three  months,  without  complaint  from  any  body.  He 
obtained  the  consent  of  the  insurers,  but  did  not  ask  that 
of  the  council.  There  is  no  city  ordinance  forbidding  the 
storing  of  cotton,  or  confining  it  to  particular  localities. 

"  In  1850,  the  defendant  bought  his  lot  and  spoke  of  erect- 
ing a  press  on  it.  About  the  same  time  McKenzie  bought 
Stewart's  hotel,  influenced,  as  he  said,  by  a  desire  to  prevent 
the  erection  of  the  press,  not  because  of  any  hostility  to  the 
defendant,  whom  he  did  not  then  know,  but  because  of  his 
opinion  that  a  press  is  a  nuisance,  and  a  livery  stable  not. 

"  An  Ordinance  of  the  City  Council  of  Charleston,  (of 
which  an  abstract  must  be  printed  with  this  report,Xa)  pre- 

(a)  The  Ordinaikoe  is  aa  follows: 
"An  Ordinance  to  rtgulatt  tht  erection  of  Steam  Enginee  and  Maehinerjff  propelled 

by  eteam  within  the  city.    Jiatijied  lith  day  of  January,  1845.     J.  Schbierls, 

Mayor, 

''Sec.  1.  That  from  and  after  the  passing  of  this  Ordinance,  no  steam  engine,  or 
machinery  impelled  by  steam,  shall  be  erected  or  established  within  the  limits  of 
the  city  of  Charleston,  unless  the  building  or  baildings  In  which  such  steam  engine 
or  machinery  may  be  contained,  shall  be  constructed  of  brick  or  stone,  and  pared 
or  floored  in  the  story  wherein  the  same  may  be  placed,  with  some  incombastible 
material,  and  the  roof  of  such  building  be  covered  with  tile,  slate,  or  metal,  with 
the  chimney  of  such  height  as  in  each  instance  may  be  satisfactory  to  the  City 
Council:  nor  unless  the  erection  and  establishment  of  such  steam  engine,  or  ma- 
ohinery,  be  approved  of  by  the  City  Coancil,  as  hereinafter  provided  for. 

"  Sec.  2.  Whenever  any  person  or  persons,  body  or  bodies,  corporate  or  poHtle, 
shall  desire  to  erect  a  steam  engine  or  machinery,  within  the  limits  of  the  city,  as 
aforesaid,  be  or  they  shall  submit  to  the  City  Council  the  plan  and  specifications  in 
detail  of  the  proposed  steam  engine  or  machinery;  and  it  shall  be  the  duty  of  the 
Mayor  to  examine  such  plan,  and  the  contemplated  site,  and  report  thereon  to  the 
City  Council,  who  shall  then  determine  upon  the  expediency  of  granting,  or  refu- 
sing permission  for  the  erection  or  establishment  of  such  steam  engine  or  ma- 
chinery. 

'*  Sec.  3.  It  shall  not  be  lawful  at  any  time,  or  times  hereaAer,  to  use  or  bnm  as 
fuel  in  the  furnace  of  any  steam  engine  or  machinery,  erected,  or  established 
within  the  city,  under  the  authority  of  this  Ordinance,  or  in  any  fire-place  con- 
iCraoted  for  the  purpose  of  heating  the  boiler  thereof,  any  material  or  sabstanee 
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scribes  regulations  for  steam  engines  in  the  city,  and  subjects 
all  sacb  engines  to  the  supervision  of  the  council,  and  to 
removal  if  that  should  be  deemed  necessary.  1850,  Septem 
ber  17,  Copes  &  Black,  (the  defendant,  and  a  partner  then 
associated  with  him)  applied  to  the  council  for  leave  to  erect 
a  steam  cotton  press  on  the  premises  in  question.  September 
25,  their  memorial,  containing  more  exact  specifications  of 
their  design,  was  presented ;  and,  also,  a  counter  memorial, 
signed  by  the  plaintiff  McKenzie,  Paul  &  Brown,  Klinck  & 


other  than  eoals,  of  Ifao  qnality  oommonly  cailod  Anthracite  ooale;  and  any  penon 
or  persoDS,  body  or  bodies,  oorporate  or  politic,  who  efaall  hereafter  nee,  or  bam  ae 
Itael,  in  any  each  furnaee,  or  in  any  fire-place  constraeted  for  the  purpose  of  heating 
the  boiler  of  any  steam  engine,  or  machinery,  erected  within  the  city,  nnder  the 
authority  of  this  Ordinance,  any  material,  or  substanoe,  other  thnn  Anthracite 
ooalfl,  as  before  mentioned,  shall  forfeit  and  pay  the  sum  of  one  hundred  dollars, 
for  each  day,  or  part  of  a  day,  fhel  of  any  other  material  or  sabstanoe  than  Anthra- 
oite  coal  shall  be  so  used  or  burned  therein. 

"  Sec  4.  Any  person,  or  persons,  body  or  bodies,  corporate  or  politic,  who  shell 
•reet,  or  establish  any  steam  engine,  or  machinery  impelled-  by  steam,  within  the 
limits  of  the  oity,  contrary  to  any  of  the  provisions  of  this  Ordinance,  and  without 
having  previously  obtained  the  consent  and  approbation  of  the  City  Council  as 
aforesaid,  shall  forfeit  and  pay  the  sum  of  one  thousand  dollars ;  and  any  person 
or  person^,  body  or  bodies,  eorporate  or  politic,  who  shaU  use,  employ,  or  impel 
by  steam,  or  work  any  such  steam  engineer  machinery,  erected  and  established, 
or  to  be  erected  or  established  within  the  city  contrary  to  this  Ordinance,  shall 
forfeit  and  pay  the  sura  of  one  hundred  dollars  for  each  day  or  part  of  a  day,  th^ 
«ame  shall  be  need,  employed,  impelled  by  steam,  or  worked. 

**  Sec.  5.  The  City  Council  shall  appoint  a  committee  from  their  own  body,  to 
examine  at  any  and  at  all  times  into  the  situation  and  condition  of  any  steam  en- 
gine or  maohineiy,  with  Its  appurtenances,  erected  nnder  the  authority  of  this 
Ordinance;  and,  also,  the  building  and  buildings  in  which  the  same  may  be  estab- 
lished, and  if  such  eommitteo  shall  think  such  steam  engine  or  machinery,  with  its 
appurtenances,  or  building,  dangerous  to  the  neighborhood,  from  liability  to  acci- 
dent from  fire  or  explosion,  arising  from  defects  in  the  construction,  or  otherwise, 
they  shaU  report  thereon  to  the  City  Couneil,  who  are  hereby  empowered  and 
required  to  order  the  same,  or  any  part  thereof,  to  be  puUed  down,  altered,  or 
removed,  in  such  a  manner  and  within  such  reasonftble  time  as  Council  may  deem 
•zpedienk  And  in  case  the  owner  of  such  steam  engine  or  machiiiery,  with  its 
appurtenancM,  shall  refuse  or  neglect  to  pull  down,  alter,  or  remove  the  same,  or 
«iieh  part  thereof,  in  the  manner  and  within  the  time  specified  in  such  notice,  the 
City  Council  shall  cause  their  order  thereon  to  be  carried  into  effect,  at  the  expense 
of  such  owner,  to  be  recovered  in  the  City  Court,  or  other  Court  having  jurisdio- 
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Wiokenberg,  the  Bank  of  the  State  of  South  Carolina,  the 
Charleston  Library,  and  other  owners  of  real  estate  in  the 
neighborhood.  October  1,  the  Mayor  reported  to  council 
that  the  defendant's  plans  were  in  conformity  with  the  ordi- 
nance, and  his  petition  was  granted.  October  15,  a  letter  of 
remonstrance  from  the  vestry  of  St.  Philip's  Church,  was  pre- 
sented to  the  council,  and  the  counter-memorial  again  urged. 
The  vote  on  the  petition  of  defendant  was  reconsidered,  and 
a  special  committee  of  the  council  raised  for  the  examination 


tion;  and  sneh  owner  ili&ll  farther  forfeit  and  pay  a  sum  not  ezoeedlng  one 
thonsand  dollars  for  every  each  refusal  or  negleot,  and  likewise  the  sam  of  fif^ 
dollars  for  eaeh  day  sach  steam  engine  or  machinery  shall  be  nsed,  employed^ 
impelled  by  steam,  or  worked,  after  the  expiration  of  such  notice,  before  sach  alte- 
ration, borreetion,  or  removal  shall  be  effected. 

<*  See.  6.  The  City  Oonnoil  shall  appoint  a  committee  to  examine  at  any  and  all 
times  into  the  sitoation  and  condition  of  any  steam  engine  or  machinery,  and  their 
appurtenances,  impelled  by  steam,  and  the  buildiogs  in  which  the  same  are  con- 
tained, already  erected  and  established  within  the  city,  and  take  sach  proceedings 
thereon,  in  every  partioalar  as  is  aathorised  on  the  part  of  the  City  Gooncil  and  its 
oommittee  in  the  fifth  section  of  this  Ordinance;  and  all  the  penalties  contained  in 
that  section  shall  be  applicable  and  enforced  against,  and  upon  the  owner  of  sach 
steam  engine  or  machinery,  with  their  appurtenances  and  buildings  connected 
therewith,  in  the  same  manner  and  to  the  same  extent  as  is  provided  in  the  said 
fifth  section.  ^ 

"Sec.  7.  All  fines  and  forfeitures  incurred  by  the  violation  of  this  Ordinance, 
•hall  be  sned  for  and  recovered  in  the  City  Courts  or  any  other  Court  having  jnris- 
diction,  one-half  thereof  for  the  use  of  the  person  who  shall  prosecute  the  offender 
to  conviction,  and  the  remainiog  moiety  for  the  use  of  the  city." 

**  An  Ordinance  to  regulate  ike  etoring,  keeing  and  piling  of  Gotton,  dfo*    Ratified 

Aug,  15,  1844. 
**  Sec.  1.  Be  it  ordained,  That  it  shall  not  be  lawful  for  any  person,  or  persons, 
to  store,  keep,  or  pile  withiD  the  limits  of  the  city,  in  any  building  not  oonstrueted 
of  brick,  or  stone,  and  covered  with  tile,  slate,  tin,  or  other  incombustible  material, 
or  on  any  lot  of  land  enclosed,  or  unenclosed,  or  enclosure,  situate  to  the  westward 
of  Bast  Bay  street  and  south  of  Boundary  street,  cotton,  loose,  or  in  bales,  or  bags, 
of  any  quantity,  or  number  whatever.  Any  person,  or  persons  storing,  keeping,  or 
piling  cotton,  loose,  or  in  bales,  or  bags,  in  any  building,  lot  of  land,  enclosed,  or 
unenclosed,  or  enclosure,  within  the  city,  contrary  to  the  provisions  of  this  Ordi- 
nance, shall  forfeit  and  pay  a  sum  not  exceeding  one  hundred  dollars,  nor  lees  than 
twenty  dollars,  for  each  day  such  oottoUi  loose,  or  in  bales,  or  bags,  shall  be  so 
itored,  kept,  or  piled.*' 
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of  the  subject.  November  5,  a  report  of  the  special  com- 
mitttee  was  made,  setting  forth  that  defendant  had  made  con- 
tracts and  commenced  the  work,  and  urging  arguments  in 
favor  of  his  scheme.  The  committee  was  discharged,  and  (as 
Mr.  Chapman,  an  alderman,  testified  without  objection,)  the 
leave  prayed  for  by  defendant  was  granted. 

"Soon  afterwards  the  press  was  put  into  operation. 
Twenty-five  or  thirty  laborers  were  usually  employed  about 
it.  It  was  carefully  managed  under  competent  superintend- 
ents and  engineers,  and  no  fire  had  proceeded  from  it,  except 
that  one  night,  a  fire,  which  was  soon  extinguished,  broke 
out  in  some  cotton  stored  in  immediate  proximity  to  the 
plaintiffs  lot ; — ^whether  this  proceeded  from  a  spark  which 
fell  upon  the  cotton  before  it  wa^  brought  in,  or  from  fire, 
that  accidentally,  or  designedly,  had  been  set  through  the 
plaintifiTs  fence,  was  not  made  manifest,  although  testimony 
on  the  subject  was  offered  by  both  parties,  and  it  seemed 
that  one  or  the  other  of  the  explanations  here  suggested  was 
supposed  to  contain  the  truth.  The  defendant's  lot — ^that  on 
which  the  press  stood,  might  possibly  contain  two  thousand 
bales  of  cotton,  but  so  great  a  number  there  would  be  very 
inconvenient.  He  fitted  up  the  lot  opposite,  which  he  lately 
purchased,  for  storing :  and  in  both  he  sometimes  had  fifteen 
hundred  bales — usually  much  less — of  late  late  three  or  four 
hundred.  Church  street,  near  to  the  plaintiff's  house,  was  fre- 
quently much  blocked  up  by  drays  bringing  cotton  to  the 
press,  and  taking  it  away,  and  by  bales  rolled  over  from  one 
of  defendant's  lots  to  the  other. 

"  The  press  stands  near  to  the  western  end  of  defendant's 
lot,  not  far  from  the  wall  of  Stewart's  hotel. 

"The  boiler,  seventy  or  eighty  feet  from  the  press,  is 
within  three  or  four  feet  of  the  back  line  of  plaintiff's  lot, 
parallel  with  a  high  brick  wall,  which,  after  the  fire  above 
mentioned,  the  defendant  built  on  the  line.  Near  to  the 
south-east  corner  of  plaintiff's  lot,  stands  a  tall  brick  chim- 
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ney,  with  which  the  furnaoe  communicates,  and  within  six 
or  eight  feet  of  it  a  tall  wooden  chimneji  or  tube,  into  which 
the  exhavst  pipe,  extending  eighty-two  feet  from  the  engine, 
is  discharged. 

"  When  a  bale  of  cotton  is  received  by  the  press  and  when 
it  is  discharged  from  it,  there  is  the  usual  pufiGing  sound, 
which  is  made  by  every  high  pressure  steam  engine,  and 
some  vibration.  At  the  end  of  each  operation  is  a  discharge 
of  steam,  which  being  condensed  in  the  exhaust  pipe  or  in 
its  chimney,  descends  in  a  perceptible  form  in  certain  states 
of  the  wteather,  especially  in  the  morning. 

"  This  is  perceived  and  felt  in  the  plaintiff's  lot  and  house, 
when  the  wind  concurs  with  other  conditions  to  make  it  fell 
there.  Witnesses  diflfered  very  much  in  their  representations 
oi  the  degree  of  annoyance  which  was  thus  occasioned  to  the 
pkintif^  but  there  were  some  who  spoke  of  the  felling  water 
or  vapor,  as  a  shower^  and  of  soot  marks  left  by  it.  The  con- 
densed steam  is  pure,  but  some  of  it  may  have,  in  passing, 
come  in  contact  with  soot  in  one  of  the  chimneys.  The.  fiiel, 
which  has  always  been  used,  is  ordinarily  anthracite  coal, 
which  makes  very  little  smoke  or  soot:  but  every  morning 
some  pieces  of  pine  wood  have  been  necessarily  used  for 
kindling,  and  these  produce  much  black  smoke  and  soot. 
One  intelligent  witness,  who  was  well  acquainted  with  steam 
engines,  whilst  he  knew  that  the  discharge  of  steam  was 
indispensable  in  the  use  of  every  steam  engine  such  as  the 
defendant's,  thought  that  some  arrangement 'of  the  pipes  and 
chimnies  might  be  made  to  prevent  the  fall  on  the  outside  of 
any  condensed  vapor. 

"  The  plaintiff  bought  his  house  fifteen  years  ago,  for 
three  thousand  dollars — a  few  years  ago  re-painted  it,  and 
substituted  slate  for  the  old  shingles  on  the  roof: — ^paid  taxes 
according  to  an  assessment,  which  rated  it  at  two  thousand 
four  hundred  dollars,  until  1864,  when  the  assessment  was 
raised  upon  most  of  the  real  estate  in  the  city,  and  upon  this 
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hoofie  became  three  thousand  four  hundred  dollars.  The 
insurance  paid  by  the  plaintiff  before  the  erection  of  the  press, 
was  one  per  cent — afterwards  it  was  raised  to  one  and  a  half, 
and  then  upon  the  recovering  reduced  to  one  and  a  quarter. 
The  insurance  has  been  raised  upon  all  other  property  in  the 
neighborhood — upon  some,  not  until  1856.  The  cotton 
press  was  assigned  as  a  reason.  In  the  opinion  of  various 
officers  and  agents  of  insurance  companies,  cotton  presses 
were  of  themselves  extra  hazardous,  like  drug  stores,  livery 
stables  and  buildings  devoted  to  some  other  such  employ* 
ments :  but  the  accumulation  of  cotton  added  greatly  to  the 
risk. 

"  Defendant  before  the  recovering  of  plaintiflF's  house  offered 
four  thousand  dollars  for  it :  plaintiff  asked  six  thousand 
dollars,  certainly  a  high  price. 

"As  to  the  true  value,  there  was,  of  course,  a  variety  of 
opinions,  and  a  variation  according  to  the  times.  The  plain* 
tiff's  lot  was  worth  more  to  the  defendant  than  to  any  body 
else:^about  the  house  it  seemed  that  defendant  did  not 
care.  One  witness  thought  the  value  of  the  house  so  much 
reduced  by  the  press  that  it  was  worth  nothing  to  any  body 
but  the  defendant — another  thought  that  the  press  had 
increased  the  value  and  raised  the  price  of  this  house,  and  of 
all  other  property  in  the  neighborhood  by  the  increased  busi- 
ness and  activity  which  it  brought.  On  one  occasion  the 
plaintiff  congratulated  a  neighbor  upon  the  exemption  from 
contagious  diseases,  which  he  thought  the  press  had  occa- 
sioned. 

"  The  plaintiff  kept  a  boarding  house.  Some  of  his  boarders 
apprehended  the  bursting  of  the  boiler :  and  some  had  been 
annoyed  by  an  unpleasant  mist,  a  stunning  noise,  and  a  disa* 
greeable  vibration ;  but  none  had  left  the  house  for  any  of 
these  causes.  A  delicate  female,  who  lived  in  Broad  street, 
between  the  Library  and  the  Hotel,  had  suffered  from  the 
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noise  of  the  press,  and  this,  with  other  reasons,  had  induced 
her  removal  to  a  more  quiet  residence. 

"  I  held,  that  the  drays  in  the  streets,  and  the  accumula- 
tion of  cotton  on  the  eastern  side  of  Church  street,  should  not 
enter  into  the  consideration  of  the  jury,  as  they  were  not 
covered  by  the  declaration :  That  five  years*  acquiescence  of 
the  plaintiff,  if  found,  did  not  bar  the  plaintiff's  action  at  law, 
whatever  might  be  its  effect  in  equity :  That  a  private  nui- 
sance must  be  a  disturbance  of  another's  enjoyment  of  his 
real  property,  specially  hurtful  to  the  plaintiff,  and  must  be 
material,  substantial,  considerable,  as  distinguished  from  an 
offence  to  the  taste  of  the  refined,  or  to  the  nerves  of  the  deli- 
cate :  That  the  question  of  nuisance,  or  not,  must  be  much 
affected  by  place  and  surrounding  circumstances,  so  that 
what  would  be  a  nuisance  in  the  country,  would  not  be  so  in 
a  city,  and  what  would  be  a  nuisance  in  one  city,  or  one  part 
of  a  tsity,  would  not  be  so  in  another :  That  the  City  Council 
of  Charleston  could  not  legalize  conduct  which  was  of  itself 
unlawful,  but  as  to  an  exercise  of  the  right  of  property,  which 
was  harmless  of  itself,  and  liable  to  become  wrong  only  by 
reason  of  locality,  or  excess,  it  could  make  regulations  which 
would  conclude  the  city,  and  all  citizens  who  hold  property 
subject  to  the  authority  which  had  been  granted  to  the  Coun- 
cil :  That  therefore  the  action  of  Council,  [if  it  was  (as  the 
defendant  contended,)  found  to  be  a  license  and  approbation 
of  defendant's  conduct  in  erecting  a  steam  cotton  press  in  the 
place  in  question,  granted  regularly,  according  to  a  city  ordi- 
nance,] took  from  the  plaintiff  all  right  to  complain,  except 
to  the  Council,  of  that  press  and  of  all  the  necessary  incidents 
to  its  operation,  such  as  boilers  and  noise : — but  that  such 
incidents  of  a  licensed  press  as  had  not  been  expressly 
approved,  and  might  result  from  misconstruction,  or  mis- 
management, or  might  be  dispensed  with,  or  advantageously 
modified,  might  become  nuisances  if  they  annoyed  the  plain- 
tiff   Under  this  head  attention  was  directed  to  the  accuma- 
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lation  of  cotton  at  the  press,  and  the  inquiry  was  suggested, 
whether  this  had  been  considered  by  the  Council  or  was  a 
necessary  incident  of  a  cotton  press  in  Charleston ;  and  more 
especially  attention  was  directed  to  the  showers  of  condensed 
steam,  sometimes  blackened,  which  some  of  the  plaintiflTs 
witnesses  had  spoken  of.  Had  they  been  approved  by  the 
Council  ?  Were  they  necessarily  incident  to  a  press  ?  Could 
they  have  been  prevented,  or  by  a  different  arrangement 
made  innoxious  ? 

**  After  a  long  absence,  the  jury  returned  with  a  verdict  in 
the  following  words,  viz.  *  We  find  for  the  plaintiff  on  the 
third  and  fourth  counts,  and  damages  to  the  amount  of  four 
hundred  dollars :  also,  recommending  that  the  exhaust  pipe 
be  altered,  so  as  not  to  throw  any  water  on  the  plaintiff's 
premises.  William  Wragg  Smith  foreman.'  I  thought  that 
the  jury  had  misapprehended  the  statements  of  the  several 
counts,  and  the  effect  which  would  result  from  their  verdict. 
Indeed,  I  thought  the  verdict  contradictory ;  for  whilst  under 
the  finding  applicable  to  the  third  and  fourth  counts,  inci- 
dents, inseparable  from  steam  engines,  were  regarded  as  a 
nuisance,  and  so  by  successive  actions,  based  on  this  finding, 
the  engine  would  have  to  be  removed,  the  recommendation 
of  the  julry  contemplated  the  continuance  of  the  engine  under 
some  alteration.  I  explained  to  the  jury,  as  I  had  before 
attempted  to  do,  the  effect  of  such  a  verdict,  and  suggested  a 
reconsideration,  with  a  view  to  the  change  of  phraseology. 

"  The  plaintiff's  counsel  eamostly  remonstrated  against  any 
interference  with  the  jury  acting  within  its  province ;  and  an 
irregular  discussion  arose  as  to  what  the  counts  contained, 
and  what  the  verdict  meant.  During  this,  the  foreman  of 
the  jury  said  to  the  bench,  that  he  had  consulted  his  brethren, 
and  that  they  understood  their  verdict,  and  did  not  desire  to 
make  any  change.  Thereupon  I  directed  the  verdict  to  bo 
recorded." 


228  APPEALS    AT    LAW. 

Ryan  m.  Cop«t. 

The  defendant  appealed,  and  now  moved  this  Gonrt  in  ar- 
rest of  judgment,  on  the  ground, 

Because  the  verdict  finds  for  the  plaintiff  upon  the  third 
and  fourih  counts  in  the  declaration  only :  and  the  matter 
alleged  in  those  counts  contains  no  cause  of  action,  and  is 
insufficient  in  point  of  law  to  sustain  a  judgment  in  favor  of 
the  plaintifi; 

And  failing  in  that  motion,  then  for  a  new  trial,  on  the 
grounds, 

,  1.  Because  the  defendant  erected  the  said  steam  cotton 
press  under  the  authority  and  sanction  of  th6  City  Council  of 
Charleston,  and  according  to  the  manner  and  plan  specified 
by  the  City  Council  of  Charleston,  and  upon  the  site  approved 
of  by  them,  and  in  strict  compliance  with  all  the  requisitions 
of  the  City  Ordinance,  ratified  in  January,  1845. 

2.  Because  it  is  competent  for  the  City  Council  of  Charles- 
ton, under  their  charter,  to  confer  the  right  to  erect  and 
work  steam  cotton  presses,  and  to  keep  and  store  cotton,  in 
the  City  of  Charleston,  and  that'  such  a  right  when  conferred 
and  lawfully  exercised,  cannot  be  a  nuisance. 

8.  Because  there  was  no  proof  of  negligence,  or  excess  of 
power  on  the  part  of  the  defendant ;  and  if  any  damage  did 
occur,  necessarily  resulting  from  the  lawful  exercise  of  the 
defendant's  rights  of  property,  he  is  not  answerable  for  it. 

4.  Because,  notwithstanding  the  increased  rates  of  insur- 
ance on  plaintiff's  house,  it  was  in  evidence  that  the  said 
premises  had  been  assessed  by  the  city  from  the  year  1854  to 
1857,  at  a  valuation  of  three  thousand  four  hundred  dollars, 
and  before  that  time  at  two  thousand  four  hundred  dollars ; 
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that  the  oonsideration  paid  by  the  plaintiff  for  said  property 
was  three  thousand  dollars ;  that  he  had  repeatedly,  since  the 
erection  of  the  press^  been  offered  four  thousand  dollars  for 
it,  but  held  it  at  six  thousand  doUah^ — ^that  four  thousand 
dollars  would  be  considered  more  than  its  yalue,  even  if  the 
press  were  removed  from  its  neighborhood ;  that  the  ofGlcers 
and  agents  of  insurance  companies  testified  that  steam  cotton 
presses  involved  no  greater  risks  of  fire  than  drug  shops, 
paint  shops,  grain  and  fodder  stores,  livery  stables,  and  many 
other  trades  usually  found  in  a  city. 

6.  Because,  suffisring  the  defendant  to  erect  the  said 
steam  cotton  press,  and  to  embark  capital  to  a  large  amount 
in  it,  and  to  continue  to  work  it  for  five  years  and  upwards, 
without  taking  any  step  to  restrain  him,  or  to  redress  him- 
ael^  was  equivalent  to  an  acquiescence  on  the  part  of  the 
plaintiS 

6.  Because  steam  cotton  presses  in  the  City  <)f  Charleston, 
are  under  the  special  supervision  and  control  of  the  City 
Council,  who  may,  under  the  aforesaid  ordinance,  of  January, 
1846,  "  pull  down,  alter,  and  remove  them  whenever  they 
may  deem  it  expedient." 

7.  Because  the  finding  of  the  jury  is  contrary  to  the  direo 
tion  of  his  Honor  on  a  point  of  law. 

8.  Because  no  substantial  nor  special  damages  were 
proved. 

De  Treville,  for  appellant. — The  acts  charged  in  the  third 
and  fourth  counts  are  not  jperae  a  nuisance.  They  are  lawful 
in  themselves,  and  if  they  have  become  a  nuisance  the  plain- 
tiff, should  have  alleged  what  has  rendered  them  so — 
whether  they  have  become  so  from  want  of  care,  or  from 
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negligence  in  working  the  machineiy,  or  in  keeping  the 
cotton,  or  from  any  other  cause.  Whatever  has  occurred  to 
render  a  lawful  act  a  nuisance  is  the  gist  of  the  offence  and 
should  appear  of  record.  T?ie  People  vs.  Sands,  1  Johna, 
78 ;  1  Chit.  PI.  428.  The  circumstances  growing  out  of  the 
acts  of  the  defendant,  which  have  occurred  to  disturb  the 
plaintiff  in  the  enjoyment  of  his  estate,  should  have  been  par- 
ticularly laid,  and  not  left  to  inference  ;^-otherwise  the  jury 
may  find  an  act  to  be  a  nuisance,  which  in  itself,  apart  from 
extrinsic  circumstances,  is  not  a  nuisance.  The  mere  appre- 
hension of  danger,  and  the  possibility  of  injtiry  are  not  suffi- 
cient to  found  an  action  for  a  nuisance  upon.  1  Johns.,  78 ; 
8  Atkyns,  750 ;  1  Chit.  PI.  423 ;  ffess  vs.  Upton,  7  Ohio,  217, 
cited  in  1  Selwyn,  N.  P.  460,  (note.)  Acts  authorized  by 
law  cannot  be  a  nuisance,  and  if,  in  the  reasonable  exercise 
of  them,  injury  results  to  another,  it  is  damnum  ahsqtie  injuria. 
The  verdict  of  the  jury  then,  in  this  case,  is  either  capricious, 
or  it  assumes  the  existence  of  feusts  which  neither  appear  in 
the  record  nor  in  the  evidence.  A.  A.  1788,  7  Stat.  98 ;  10 
Rich.  491;  Walker's  Dig.  City  Ord.  page  2;  18  Barb.  241; 
10  id.  860;  5  Rich.  588;  Sedgwick  on  Dam.  80,  81,  110, 
111 ;  4  Comstock,  195 ;  1  Chit.  PI.  148.  No  actual  damage 
to  plaintiff  was  proved — ^the  value  of  his  property  may  even 
have  been  enhanced.  No  sale  of  it  was  lost — ^it  was  never 
put  in  the  market.  Insurance  is  not  a  necessary,  but  a  volun- 
tary expense,  and  ought  not  to  be  included  in  the  assessment 
of  damages.  Watts'  case,  22  Eng.  C.  L.  Reports,  281 ;  Harsh 
vs.  Butler,  Wright,  99,  cited  in  2  Selwyn,  N.  P.  1122,  (note.) 
If  firom  want  of  care,  or  by  negligence,  the  acts  of  the  defend- 
ant have  become  dangerous  to  the  plaintiff,  the  City  Council 
are  empowered  to  arrest  them — and  to  this  body  he  should 
apply  for  redress.    City  Ord.  1844  and  1845. 

Hayne  A  Miles,  Magraih,  contra* 


APPEALS    AT    LAW.  2S1 

CharleitOB,  Junnmrj,  1858. 

The  opinion  of  the  Oonrt  was  delivered  by 
Wardlaw,  J.  The  motion  in  arrest  of  judgment,  assum- 
ing that  the  verdict  for  the  plaintiff  has  been  rendered  on  the 
third  and  fourth  counts  only,  and  is  in  effect  a  verdict  for 
the  defendant  on  the  first  and  second  counts,  requires  the 
sufficiency  of  the  third  and  fourth  to  be  examined. 

The  third,  analyzed  morie  carefully  than  has  been  done  in 
the  report,  will  be  found  to  complain  that  the  defendant,  in 
the  City  of  Charleston,  wrongfaUy  and  injuriously  erected 
buildings  on  his  lot,  contiguous  to  the  dwelling  house  of  the 
plaintiff  and  therein  wrongfully  and  injuriously,  carried  on, 
and  still  carries  on,  the  business  of  pressing  cotton  bales  by 
machinery  worked  by  steam,  and  called  a  steam  cotton  press,' 
to  which  are  appurtenant,  furnaces,  boilers  and  large  fires ; 
and  therein  kept,  and  still  keeps,  large  quantities  of  cotton, 
an  inflammable  material,  easily  ignited  and  difficult  to  be 
extinguished:  by  which  means  the  dwelling  house  of  the 
plaintiff  is  subjected  to  increased  risk  of  fire,  and  thereby  ren- 
dered insecure,  unsafe,  uncomfortable  and  of  less  value,  and 
he  required  to  pay  higher  rates  of  insurance,  and  prevented 
from  insuring  for  so  large  an  amount. 

A  summary  outline  of  this  count  is  as  follows:  The 
WTongfiil  acts  of  the  defendant  have  increased  the  risk  of  fire, 
and  that  risk  has  destroyed  the  security  and  comfort  of  the 
plaintiff's  habitation,  depreciated  the  value  of  his  property, 
and  subjected  him  to  increased  expense  of  insuring. 

The  fourth  count  complains  in  like  manner  of  the  wrong- 
ful and  injurious  erection  and  working  of  a  steam  cotton 
press,  contiguous  to  the  plaintiff's  dwelling,  with  furnaces, 
Tx)ilers,  and  fires  appurtenant:  by  which  means,  and  by  reason 
of  tbe  liability  of  the  said  boilers  to  explode,  the  dwelling  of 
the  plaintiff  has  been  rendered  unsafe,  incommodious,  and 
unfit  for  habitation,  the  lives  of  himself  and  family  jeopardized, 
and  he  in  the  enjoyment  of  his  dwelling  annoyed  and 
damnified. 
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Here  the  ereotion  an<}  working  of  the  press,  and  of  boilers 
liable  to  explode,  constitute  the  injury:  the  danger  to  the 
dwelling  and  its  inmateS;  is  the  intermediate  result,  and  the 
destruction  of  the  comfort  of  the  habitation  thereby  produced, 
is  the  damage. 

In  considering  this  motion  in  arrest  of  judgment,  we  must 
keep  to  the  counts  in  question,  and  can  know  nothing  of  the 
action  of  Council  or  of  any  other  matter  in  the  evidence. 
Wrongfully  and  injuriously  preclude  all  legal  cause  of  excuse. 
We  must  by  intendment  in  support  of  the  verdict,  pre-sup- 
pose  the  perfect  allegation  and  satis&ctory  proof  of  all  Soicta 
which  are  defectively  stated,  and  of  all  that  are  plainly  infer* 
rible  &om  what  is  stated.  In  a  general  allegation  of  wrong- 
M  conduct,  followed  by  alleged  damage^  we  must  disregard 
the  omission  of  intermediate  particulars,  by  which  effect  was 
given  to  the  conduct.  (Willes,.588,  Wimmore  vs.  Oreenbank) 
We  may  in  this  way  be  led  tp  say,  in  reference  to  the  third 
count,  that,  by  proximity  of  the  large  quantities  of  cotton  to 
the  large  fires,  the  risk  was  increased ;  and  in  reference  to 
the  fourth,  that  the  boilers  were  more  than  ordinarily  liable 
to  explode,  to  occasion  the  danger  and  consequences  alleged, 
Bisk  of  hann  by  fire  in  one  count,  and  risk  of  harm  by  ex- 
plosion  in  the  other,  are  the  immediate  consequences  laid, 
from  which  loss  is  alleged  to  have  ensued ;  and  upon  either 
count  the  question  comes  at  last,  whether  a  plaintiff  without 
ever  having  endured  the  actual  occurrence  of  a  threatened 
evil,  may  found  an  action,  upon  the  danger  to  which  he  has 
been  exposed  from  the  chance  of  the  evil,  and  the  hurtful 
consequences  thence  resulting  to  him.  I  do  not  put  the 
question,  whether  danger  will  suffice  without  actual  loss ;  for 
in  this  case  actual  loss — a  dwelling  made  unfit  for  habitation 
and  the  value  of  property  depreciated — is  alleged,  as  the 
proximate  and  natural  consequences  of  the  danger  wrongfully 
produced. 

In  1762,  Lord  Hardwicke,  upon  a  motion  made  by  private 
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indrnduals,  {Anon.  8  Atk.  750,)  after  considering  the  cir- 
cumstances of  the  case,  reAised  to  grant  an  injunction  to  stay 
the  building  of  a  house,  intended  as  a  house  in  which  to 
inoculate  £br  the  small  pox.  He  held  that  if  the  house 
should  be  a  nuisance  it  would  be  a  public  one,  and  that  the 
proper  method  of  proceeding  would  have  been  by  informa- 
tion in  the  name  of  the  attorney  general :  that  bills  to  restrain 
nuisances  must  extend  to  such  only  as  are  nuisances  at  law, 
and  it  had  not  been  settled  that  a  house  for  the  reception  of 
inoculated  patients  was  a  nuisance — on  the  contrary,  upon 
an  indictment  of  that  kind,  there  had  then  lately  been  an 
acquittal  He  remarked  that,  '^the  fears  of  mankind, 
though  they  may  be  reasonable  ones,  will  not  create  a  nui- 
^sance,"  and  that,  '4t  is  in  the  nature  of  terror  to  diffuse  itself 
in  a  very  extensive  manner."  These  remarks  only  are  im- 
portant now: — the  point  adjudged  resting  upon  circum- 
stances and  observations  outside  of  them. 

Fears  may  be  reasonable,  yet  be  in  truth  groundless.  They 
denote  the  impressions  made  upon  the  mind  by  appearances, 
and  those,  even  when  well  suited  to  mislead  the  judicious, 
sometimes  vary  widely  from  the  reality.  Actual  danger 
differs  &om  both  the  fear  of  an  evil,  and  the  evil  that  is 
feared.  It  may  exist,  and  those  exposed  to  it  be  ttnconscious 
of  its  existence.  When  it  has  been  perceived,  the  loss  occa- 
sioned by  it  is  more  substantial  than  a  painful  emotion  of 
the  mind. 

Fifteen  years  after  Lord  Hardwicke's  refusal  of  an  injunc- 
tion to  prevent  the  establishment  of  a  house  for  inoculation, 
so  little  were  such  houses  dreaded,  when  they  were  well  kept, 
that  upon  an  indictment  for  keeping  one,  the  Court,  although 
it  would  not  quash  upon  motion,  directed  a  demurrer.  {Bex 
vs.  StUionj  4  Burr.  2116.)  Later  cases,  even  after  the  use  of 
vaccination  was  generally  introduced,  have  sustained  indict- 
ments for  the  public  exposure  of  a  small-pox  patient,  upon 
principles  which  extend  to  all  contagious  disorders,  and  illus- 
Vol.  XL— 16 
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trate  the  distmotioa  between  danger  and  fear.  {Bex  tb. 
Vantandilh,  4  Man.  &  Sel.  78 ;  Bex  m  BumM,  4  Mao.  k 
SeL  272.) 

In  the  People  vs.  Sande^  1  Johns.  R  78,  an  indictment  for 
keeping  near  a  public  street  a  house  with  a  large  quantity  of 
gunpowder  in  it,  to  the  danger  of  inhabitants  and  passers, 
and  to  the  common  nuisance  of  all  the  commnnitj,  was  held 
insufficient,  because  there  was  no  statement  of  carelessness  or 
tinsuitableness  in  either  the  house  or  the  keeper,  nor  any 
other  all^ation  of  special  circumstance  in  time,  place  or  man- 
ner showing  the  danger,  and  nothing  could  be  intended  in 
aid  of  an  indictment.  Yet  all  the  judges  who  so  held  were 
of  opinion  that  if  by  proper  allegaticms  the  danger  had  been, 
exhibited,  the  indictment  would  hare  been  found.  Kent  and 
Livingston,  two  of  these  judges,  (although  the  former  adverts 
to  the  general  disrepute  in  which  12  Modern  is  held,)  both 
notice  and  approve  what  is  attributed  to  Lord  Holt^  {Anon* 
12  Mod.  ^2,)  where  he  is  said  to  have  held,  upon  an  indict- 
ment for  keeping  powder,  that  to  support  the  .charge  there 
must  be  ajpparerU  danger  or  miechi^  already  done.  Apparent^ 
if  it  was  used  by  Lord  Holt,  must  have  been  here  used  in  its 
sense  of  plain — indubitable^  not  in  that  a£  seeming — not  real. 

The  cases  which  have  been  mentioned  all  related  to  public 
nuisances.  The  one  before  us  is  an  action  on  the  case 
for  an  injury,  which,  whether  called  a  private  nuisance 
or  not,  is  alleged  to  have  occasioned  actual  loss  by  deprecia- 
tion of  property  and  annoyance  of  habitation :  and  the  ques- 
tion resolves  itself  into  this,  whether  this  loss  is  made  no 
legal  damage,  by  the  circumstance  that  it  has  come  tkrough 
the  intervention  of  danger  produced,  and  not  of  evil  actually 
endured.  If  common  danger  may  constitute  a  public  nui- 
sance, why  should  not  peculiar  danger  maintain  an  action  for 
the  special  loss  it  has  occasioned?  Any  tainting  of  the 
atmosphere,  any  offence  to  the  sense  of  smelling,  any  immission 
of  disagreeable  substances,  however  subtile,  perceived  by  the 
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senses,-  may  giro  cause  of  aclion : — ^a  deleteriotis  substance, 
Bot  perceptible  to  the  senses,  as  miasma  ftom  decaying  vege* 
tables,  or  mercury  in  a  gaseous  form,  differs  only  in  evidence. 
If  its  actual  existence  and  penetration  of  a  house,  and  its 
dangerous  nature  can  be  established,  it  will  appear  to  afTect 
the  health  and  annoy  the  habitation,  in  kind  if  not  in  de* 
gree,  the  same  as  gas  from  coke-works,  or  from  a  manu- 
factory of  sulphuric  acid,  would  do.  Upon  this  motion  in 
arrest  of  judgment,  theteality  of  the  danger  and  the  harm  it 
has  done,  must  be  taken  as  prored.  In  questions  before  a 
jury,  fears  would  be  disregarded  until  sufficient  grounds  for 
them  had  been  shown,  and  in  all  cases  a  high  degree  of  proba- 
bility that  the  evil  dreaded  would  actually  occur,  would  be 
required  to  constitute  actual  danger :  although  of  extreme 
ills  less  chance  might  be  expected  to  be  endured,  than  of  ills 
whose  probable  consequences  would  not  be  so  disastrous. 
Beal  danger  of  great  ill  no  prudent  man  would  abide,  and 
therefore  it  may  be  legally  considered  to  produce  the  losses 
which  the  ^rs  of  it,  and  the  efforts  to  avoid  it,  occasion. 
Between  it  and  the  hazard,  which  may  excite  fear,  but  which 
the  constant  man  becomes  habituated  to  forget,  there  is  a 
difference  similar  to  that  which  the  law  recognises  between 
an  assault  and  an  insulting  gesture:  and  between  the  real 
danger  and  the  evil  already  happened,  not  more  difference 
than  between  an  assault  and  a  battery.  It  is  not  to  be  con- 
ceived that  one  might  build  a  powder  mill  nea^  to  the  habi- 
tation of  another,  without  giving  cause  of  action  before  an 
eixplosion ;  nor  that  one  might,  without  incurring  responsi- 
bility in  a  private  action  before  he  had  caused  the  burning 
of  his  neighbor's  house,  keep  in  an  open  space  near  to  that 
boose  a  great  fire  in  the  midst  of  barrels  of  turpentine.  It  is 
true  that  eveiy  one  must  be  allowed  reasonably  to  use  his 
own,  although  some  annoyance  may  thereby  be  occasioned  to 
another :  and  it  is  true  that  some  increase  of  the  risk  of  fire 
is  brought  upon  a  house  by  any  other  wooden  house  placed 
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near  it,  more  espeoiallj  if  some  dangerous  trade  is  carried 
on  in  the  said  bouse,  or  its  occupant  is  a  careless  person ; 
and  for  such  increase  of  risk  a  plaintiff  should  not  obtain  a 
verdict.  But  if  in  such  a  case,  an  action  should  be  brought, 
and  upon  the  allegation  of  wrongful  erection  by  the  defend- 
ant, and  of  danger  thence  produced  from  which  damage  had 
resulted,  a  verdict  for  the  plaintiff  should  be  found,  a  motion 
in  arrest  of  judgment  would  meet  with  difSculties,  which 
neither  a  demurrer  nor  a  defence  on  the  merits  could  have 
encountered. 

The  determination  of  the  Court  to  refuse  the  motion  in 
arrest  of  judgment,  has  been  somewhat  fortified  by  the  mani- 
fest reference  to  the  first  and  second  counts,  which  the  jurj 
have  made  by  their  recommendation  concerning  the  exhaust 
pipes.  It  is  not  altogether  clear  that  the  ejections  from  the 
pipe,  which  are  not  at  all  mentioned  in  the  third  and  fourth 
counts,  did  not  enter  into  the  assessment  of  damages,  although 
the  jury  say  that  they  find  for  the  plaintiff  on  these  counts. 
If  in  truth,  other  counts,  less  questionable,  were  considered 
an  the  assessment,  the  judgment  ought  not  to  be  arrested 
.even  if  the  counts  said  to  be  found  for  the  plaintiff  were 
iosuflScient — especially  as  there  is  no  express  finding  of  the 
•other  counts  for  the  defendant. 

Coming,  then,  to  the  motion  for  a  new  trial,  we  might  rest 
the  grant  of  it  solely  upon  the  contradictory  nature  of  the 
Verdict,  which  has  been  pointed  out  in  the  report.  In  a 
matter  of  so  much  importance,  it  should  not  be  uncertain 
what  the  jury  meant.  As  the  grounds  of  appeal  do  not,  how- 
ever, allude  to  the  form  of  the  verdict,  we  look  beyond  thi& 
We  do  not  find  in  the  evidence  any  proof  as  to  some  of  the 
&ctB  which,  in  our  consideration  of  the  former  motion,  were 
taken  as  proved.  Neither  dangerous  proximity  of  the  cotton 
to  the  fire,  nor  any  special  liability  of  the  boilers  to  explode, 
is  in  the  testimony  of  any  witness.  The  danger  either  of  fire 
or  of  explosion  does  not  appear  to  have  lessened  the  number 
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of  inmates  in  the  plaintiflTs  bouse,  nor  to  have  brought  its 
price  much  below  the  double  of  the  City  assessment.  There 
is  no  evidence  concerning  smoke,  soot,  and  vapor.  These 
might  possibly  have  been  prevented  in  the  working  of  the 
defendant's  machinery :  whether  they  would  have  been  or  not, 
the  plaintiff  was  not  bound  to  endure  them,  if  they  exceeded 
tiiose  unavoidable  annoyances,  which  in  a  crowded  part  of  a 
city,  every  one  must  suffer  from  his  neighbors'  use  of  their 
own.  These,  if  so  excessive,  and  if  not  necessarily  incident 
to  a  steam  cotton  press,  have  not  been  licensed  by  the  City 
Council ;  if  so  incident,  could  not  have  been  licensed  unrea- 
sonably to  annoy  the  plaintiff: — for  in  that  case,  they  consti- 
tuted in  themselves  violations  of  his  .absolute  right,  which 
the  Council  could  not  legalize. 

The  steam  engine  is  not  of  itself  a  nuisance.  So  common 
and  valuable  has  it  become,  that  public  policy  suggests 
caution  in  doing  what  may  interrupt  its  use.  But  in  refer- 
ence to  an  engine  itself  and  to  any  useful  machinery  pro- 
pelled by  it,  there  is  justice  in  holding  that  one  set  of  citi- 
zens should  not  be  burdened  or  annoyed  for  the  benefit  of 
others.  In  view  of  the  different  conclusions  about  nuisance 
reached  by  the  law,  according  to  differences  of  place,  of 
modes  of  proceeding,  and  of  other  circumstances,  it  is  wise 
that  every  business,  where  necessary  incidents  are  likely  to 
annoy  the  neighborhood  in  which  it  is  conducted,  should  be 
subject  to  such  regulations  as  may  make  it  comparatively 
harmless.  And  in  the  City  of  Charleston,  where  rulers  are 
elected  by  those  over  whom  they  exercise  authority,  and  are 
entrusted  with  large  powers  by  the  legislature,  it  would  have 
been  strange  if  steam  engines  had  not  attracted  the  notice  of 
CJounciL  The  ordinance  concerning  them,  which  the  defend- 
ant has  adduced  in  his  behalf,  is  one  which  the  Court  would 
most  unwillingly  restriain.  Under  it  and  the  action  of  the 
Council,  he  may  well  say  that  his  cotton  press  has  been 
licensed,  and  that  its  continued  existence  affords  evidence  of 
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its  continued  approval.  Bat  every  lioenfie,  express  or  implied, 
may  be  abnsed,  and  the  lioense  does  not  sanction  the  abnse ; 
as,  for  instance,  a  license  to  retail  spirituous  liquors  is  no  bar 
to  an  indictment  for  keeping  a  disorderly  house.  Actual 
damage  done  to  the  plaintiff,  and  not  excused  under  the  cir- 
cumatances  by  the  law,  cannot  be  justified  by  the  lioense  of 
the  Council:  but  in  considering  whether  his  neighborhood  was 
a  fit  one  for  a  cotton  press,  whether  he  has  been  unreasonably 
endangered,  and  whether  the  annoyances  fix>m  the  defend* 
ant's  business  arise  to  such  degree  as  to  constitute  a  private 
nuisance,  (which  are  in  some  measure  questions  of  opinion,) 
the  action  of  the  Council  is,  as  evidence,  entitled  to  higher 
estimation  than  the  opinions  of  private  individuals.  The 
mayor  and  aldermen  are  the  representatives  of  the  City,  and 
a  citizen  who  has  made  an  investment  under  their  authorify, 
after  consulting  them  in  a  matter  entrusted  to  their  judg^ 
ment,  should  not  be  readily  found  guilty  of  doing  wrong  by 
creating  danger  which  they  do  not  apprehend,  or  producing 
annoyances  which  they  do  not  perceive. 
The  motion  for  a  new  trial  is  granted. 

Withers,  Whitneb,  Glover,  and  Mxinro,  JJ.,  concurred. 

New  Trial  ordered. 
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Property  taken  for  Public    Use  —  Oompenmtion  — 
Daynages. 

Where  the  Legislature  directs  land  to  be  taken  for  a  highway  or  other 
public  use,  and  proridet  a  mode  by  which  the  damages  to  the  owner 
ahall  be  eBtiniated  aod  compeoBation  made,  the  party  entering  under 
the  Act  is  not  a  wrong-doer,  and  the  mode  provided  must  be  pursned. 

Where  the  owner  of  a  plantation  owned  a  private  wharf  which  yielded 
him  a  considerable  income,  and  the  Legislature  authorized  a  public 
wharf  to  be  made  near  the  private  one,  on  the  same  plantation,  and 
directed  the  appointment  of  commissioners  to  estimate  the  amount  of 
compeasation  which  should  be  made  to  the  owner  '*  for  the  value  of  the 
premises  taken  for  public  use»  as  well  as  for  the  damages  generally  to 
the  same :'' — Held,  that  the  owner  was  not  entitled  to  compensation  for 
the  damages  he  might  sustain  for  the  loss  of  income  from  his  private 
wharf. 

BEFORE  GLOVBB,  J.,  AT  CHARLESTON,  FALL  TERM,  1857. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as 
follows: 

"The  12th  seotton  of  *an  Act  to  establish  certain  Roads, 
Bridges  and  Ferries,'  passed  Dec.,  1858,  (12  Stat.  606,)  pro- 
vides, 'that  E.  N.  Fuller,  Edward  W.  Seabrook,  Edward  H. 
Baynard,  Ephraim  S.  Mikell,  Thomas  A.  Baynard,  Ephraim 
G.  Bailey,  Joseph  W.  Seabrook,  Oliver  H.  Middleton,  James 
£.  Whaley,  and  Ephraim  M.  Seabrook,  or  such  of  them  as  may 
act  in  this  behalf  be  authorized  and  empowered,  at  their  own 
expense,  to  build  and  construct  a  road  and  wharf^  fiK>m  a  point 
at  or  near  the  mouth  of  Cuthbert's  Creek,  to  the  main  publio 
road  on  Edisto  Island,  and  to  appropriate  for  a  landing  plaoe, 
connected  with  such  wharf^  such  quantity  of  land,  not  exceed- 
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ing  one  acre,  as  they  may  think  fit;  wHich  road,  wharf  and 
landing,  when  completed  in  a  good  and  substantial  manner, 
to  be  approved  by  Commissioners  of  Boads  for  St.  John's, 
Colleton,  shall  be  for  the  public  use  for  all  the  people  of  this 
State,  and  shall  be  kept  in  repair  from  time  to  time  by  the 
inhabitants  of  said  Island^  under  the  direction  of  the  Com- 
missioner of  Roads  for  St.  John's,  Colleton.  Provided,  that 
before  entering  upon  the  land  of  Miss  Mary  Seabrook,  or  the 
estate  of  William  Seabrook,  or  of  John  Hannahan,  if  he  be 
so  minded,  compensation  be  made  for  such  road  and  landing, 
by  the  said  E.  N.  Fuller,  and  other  petitioners,  or  a  majority 
of  them,  to  the  owner,  or  to  the  purchasers,  in  case  any  of  the 
land  be  sold  in  the  meantime,  for  the  value  of  the  premises 
taken  for  public  use,  as  well  as  for  the  damages  generally  to 
the  same,  to  be  estimated  in  the  same  manner,  and  subject 
to  the  same  right  of  appeal,  as  is  provided  in  case  of  lands 
taken  for  the  construction  of  railroads  authorized  by  law.' 

"  E.  N.  Fuller,  and  others,  named  in  the  Act,  petitioned  for 
a  Commission,  setting  forth,  that  since  the  passing  of  the  Act, 
the  land  in  question,  belonging  to  the  estate  of  William  Sea- 
brook,  had  been  purchased  by  Joseph  E.  Edings,  and  that 
they  were  ready  to  pay  the  price  that  might  be  awarded  for 
compensation  and  damages,  but  could  not  agree  with  him  or 
Miss  Seabrook  as  to  the  amount. 

"  Whereupon  the  Court  made  the  following  order: 
"  'It  is  ordered  that  Commissioners  be  appointed  to  assess 
the  compensation  to  be  made  to  Miss  Mary  Seabrook  and  Mr. 
J.  E.  Edings,  for  the  lands  and  privileges  to  be  taken  in  pur* 
suance  of  the  Act  of  Assembly  referred  to  in  the  petition  in 
this  case,  and  that  George  A.  Trenholm,  Charles  M.  Furman, 
Thomas  F.  Drajrton,  T.  B.  Lucas,  and  James  W.  Gray,  be 
appointed  the  Commissioners.  That  the  said  Commissioners, 
before  they  act,  take  an  oath,  faithfully  and  impartially  to 
execute  the  duty  assigned  them,  and  that  they  take  into  con- 
sideration the  value  of  the  premises  to  be  taken  for  public 
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use,  as  well  as  the  damages  generally,  or  the  loss  which  may 
occur  to  the  owners  in  consequence  of  the  land  being  taken, 
the  proceedings  of  the  said  Commissioners  to  be  certified  to 
the  Court,  with  a  fall  description  or  plat  of  the  land  in 
question.' 

"  At  October  Term,  1857,  the  Commissioners  made  the  fol- 
lowing return: 

"  *  In  obedience  to  the  said  order,  we,  the  Commissioners 
therein  appointed,  certify  to  the  Court,  that  we  proceeded 
pei^onally  to  the  place  and  inspected  the  lands  in  question, 
and  after  taking  the  oath  prescribed,  and  hearing  Counsel  and 
the  testimony  on  both  sides,  respectfully  submit  the  following 
as  the  result  of  our  deliberations. 

"  *  First.  As  to  the  land  of  Miss  Mary  Seabrook,  through 
which  the  road  passes,  as  well  as  that  cut  off  from  the  body 
of  the  tract,  we  ascertain  the  quantity  from  the  plat,  No.  1,' 
herewith  certified  to,  to  be  6  0364-10,000  acres,  that  the 
extent  required  to  be  fenced  is  1100  yards,  at  a  cost  of  $350 
per  mile,  and  we  award  to  Miss  Mary  Seabrook  as  follows, 
viz. 

For  6  acres,  at  $70  per  acre,  -  -  $420  00 
For  1100  yards,  at  $350  per  mile,  1760  yards,  218  75 
And  for  keeping  up  Fences  every  ten  years, 

at  present  allowance  of  312  50 


Amounting  to  $951  25 

"  *  Second.  As  to  the  lands  of  Mr.  J.  E.  Edings,  through 
which  the  road  passes,  as  well  as  that  cut  off  from  the  body 
of  the  tract,  we  ascertain  from  the  Plat,  No.  2,  the  quantity 
to  be  5  0532-10,000  acres,  and  that  the  extent  required  to  be 
fenced  is  1552  yards,  at  $850  per  mile. 

"  *  But  the  Commissioners,  or  a  majority  of  them,  cannot 
agree  as  to  the  general  result  of  the  compensation  which 
ought  to  be  awarded  to  Mr.  J.  E.  Edings. 

We  all  agree  that  he  is  entitled  as  follows,  viz. 
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For  5  acrest  at  $70  per  acre,       -       -        $850  00 
For  1552  yards  of  fencing,  at  $850  per  mile,  308  68 
For  a  sum  to  keep  up  fencing  every  ten 
years,        •        -        -        •        .-        -       440  90 


Amounting  to  $1099  68 

''  *  But  two  of  the  Commissioners  are  of  opinion  that  this 
ought  to  be  the  extent  of  the  compensation  awarded  to  him. 
'^  *  Two  others  of  the  Commissioners  are  of  opinion,  that  in 
addition  to  that  sum  Mr.  Edings  ought  to  be  allowed  for  the 
loss  of  the  income,  at  eight  hundred  and  twenty  dollars  per^ 
annum,  to  his  private  wharj^  in  consequence  of  the  establish- 
ment of  a  public  wharf  immediately  contiguous  and  ou  Mr. 
Edings'  plantation,  a  present  sum  which  at  7  per  cent,  would 
realize  that  rate  of  income  annually.  So  their  award  would 
be,  viz. 

For  lands,  as  before,       ...        $  1099  63 
For  income  lost,      ....  11700  00 


Amounting  to  $12799  53 

"  *  And,  lastly,  only  one  of  the  Commissioners  is  of  opinion 
that  in  addition  to  the  allowance  for  the  land,  it  would  be 
more  equitable  to  allow  a  sum  which  would  realize  that  rate 
of  income  for  a  definite  period,  as  for  seven  years  or  a  life, 
which  would  be  thus,  viz. 

For  land,  as  before,  -        -        -        $1099  53 

For  the  income  of  $820  per  year,  for 

seven  years,  the  present  value,         -        4661  34 

Amounting  to  $6760  87 

G.  A.  TRENHOLM, 
0.  M.  FUKMAN, 
THOS.  P.  DKAYTON, 
T.  B.  LUCAS, 
J.  W.  GBAY, 

Commissioners. 
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"  In  behalf  of  the  ddmandants  it  was  argned  that  the  return 
of  the  GoramissionerSy  asaeasiiig  the  damages  sustaiDed  by  J.  S. 
Edings,  should  be  oonfirmed,  so  far  as  they  had  agreed  in  their 
estimate  of  the  Talne  of  the  land  taken,  and  of  the  damages 
to  the  plantation;  and  that  the  land  be  dedicated  to  poblia 
use,  on  paying  to  the  said  J.  E.  Edings,  the  sam  of  one 
thousand  and  niniety-nine  dollars  and  fifty-three  cents. 

'^It  appeared  to  me  that  a  majority  of  ihe  Oommissioneni 
had  not  agreed  on  any  estimate  of  damages,  unless  the  loss  of 
income  fix>m  his  private  wharf  should  not  be  an  element  in 
their  calculation  of  damages.  I  was  of  opinion  that  the  loss 
of  inoome  from  his  wharf,  might  be  assessed  under  the  provi* 
sion  of  the  Act,  and  proposed  the  appointment  of  new  Com* 
miasioners,  which  demandants  have  declined,  unless  with 
instructions.'' 

The  demandants  appealed,  and  now  renewed  in  this  Court 
their  motion  for  confirming  so  much  of  the  return  of  the 
Commissioners  as  they  all  agreed  in, — to  wit,  the  value  of 
timt  part  of  the  land  which  is  taken,  and  the  damage  done  to 
the  rest  of  the  plantation  by  taking  it,  and  for  rejecting  from 
the  calculation  of  damages,  the  effect  which  a  public  landing 
may  have  on  other  interests  of  defendant. 

Petigru  A  King,  for  appellants. 

1.  A  public  landing,  like  other  rights  of  toll,  is  in  the 
hands  of  goyemment,  a  branch  of  prerogative ;  in  the  hands 
of  an  individual,  a  franchise ;  which  is  not  alienated  by  the 
grant  of  the  soil ;  and  which  it  is  competent  for  the  public  to 
exercise  though  all  the  land  on  the  coast  or  river  be  in  private 
hands. 

2.  The  duty  of  making  compensation  for  private  property 
taken  for  public  uses,  is  the  same  in  this  as  in  other  cases; 
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and  applies  to  tlie  resumptioh  by  the  State  of  what  the  State 
has  already  granted ;  but  here  the  State  has  never  granted 
any  thing  but  the  land.  For  resuming  the  right  to  that  land 
compensation  is  due ;  but  there  is  no  room  for  compensation 
wh^re  the  State  takes  nothing  but  its  own ;  much  less  can  an 
individual  be  heard  to  complain  of  injustice  because  he  is  not 
paid  for  the  interest  which  he  has  in  preventing  the  govern*, 
ntent  from  exercising  its  rightful  prerogative  for  the  common 
good. 

8.  The  profit  made  in  the  way  of  toll  for  a  landing,  road, 
or  biddge  not  chartered  by  the  Stikte,  is  a  precarious  right, 
depending  entirely  on  the  non-exercise  by  government  of  the 
rightful  duty  of  the  State,  and  is  not  such  property  as  comes 
within  the  meaning  of  the  rule,  that  private  property  shall 
not  be  taken  for  public  use  without  compensation. 

4.  The  several  Railroad  Acts  for  regulating  the  ^ay  in 
which  compensation  is  to  be  made  for  private  property  taken 
for  railroads,  follow  the  same  distinction ;  and  make  no  allow- 
ance for  any  property,  but  land,  or  a  right  of  way  over  land ; 
or  for  any  damages,  but  damage  done  to  the  freehold.  And 
the  Edisto  Act  proceeds,  professedly  and  expressly  on  the 
same  grounds. 

5.  The  claim  set  up  by  J.  E.  Edings  for  compensation,  on 
aocbunt  of  the  effect  which  a  public  landing  will  have  on  his 
opportunities  of  profiting  by  the  absence  of  a  public  landing, 
has  no  support  from  the  action  of  the  legislature,  in  the  matter; 
and  is  in  itself  unreasonable,  unjust)  and  unprecedented. 

Campbell,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitstbb,  J,    The  report  of  the  Circuit  Judge  very  fully 
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presents  the  facta  upon  which  the  judgment  of  this  Court  id 
asked.  We  are  not  entirely  without  embarrassment  as  to 
some  questions  of  a  purely  technical  character  presented  by 
the  form  of  proceeding  as  well  as  the  stage  at  which  the  adju- 
dication of  this  Court  is  demanded  touching  the  real  contro- 
versy in  this  case. 

The  Commissioners  have  made  a  special  return  in  virtue  of 
the  order  of  the  Court  at  a  preceding  term,  and  our  first 
inquiry  is  whether  this  is  in  £aci  such  a  report  as  will  warrant 
any  further  step  toward  an  adjustment  of  this  contest  ot 
whether  the  commission  is  yet  unexecuted. 

By  the  terms  of  the  Act  of  Assembly,  1866,  (12  Stat.  606,) 
autliori^ng  the  construction  of  the  road  in  question,  an  assess- 
ment is  directed  ^^  in  the  same  manner  and  subject  to  the  same 
right  of  appeal  as  is  provided  in  case  of  lands  taken  for 
the  construction  of  railroads  authorized  by  law."  The  par- 
ties on  either  side,  as  we  are  informed,  submit  to  be  governed 
by  the  provisions  of  Act  of  Assembly,  1828,  section  10  (8  Stat 
869),  as  to  mode.  This  Act,  No.  2448,  comprises  one  of 
our  earliest  railroad  charters,  and  satisfactorily  defines  the 
manner  of  proceeding  in  such  cases,  and  to  this  Act,  there- 
fore, we  refer.  By  its  terms,  amongst  other  things,  the  Com^- 
miflsioners  are  charged  to  "state  particularly  the  nature  and 
amount  of  each"  item  assessed  by  them.  The  minute  detail 
thus  required  is  essential  in  view  of  the  interest  to  be  effected, 
the  right  of  the  parties  and  an  intelligible  adjustment  of  the 
matters  involved. 

The  Commissioners  "  could  not  agree  as  to  the  general 
result  of  the  compensation  which  ought  to  be  awarded  to  the 
respondent,  J.  E.  Edings."  To  a  certain  extent,  however, 
they  "  all  agreed,"  and  the  nature  and  amount  of  each  item 
they  have  partwularly  stated^  amounting  in  the  aggregate  to 
one  thousand  and  ninety-nine  dollars  and  fifty-three  cents. 
Two  of  the  Commissioners  were  of  opinion  this  ought  to  be 
the  extent  of  the  compensation,  whilst  the  remaining  three 
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Commissioners  were  of  opinion  a  further  allowance  elioiild 
be  made  for  the  loss  of.  the  income  to  his  private  wharf  in 
consequence  of  the  establishment  of  a  public  wharf  imniedi?> 
atelj  contiguous  and  on  the  same  plantation,  though  as 
touching  this  interest,  these  tiiree  Gc»nmiasioners  could  not 
agree  amongst  themselves  as  to  amount.  There  is  no  dis- 
pute about  the  facts  on  which  this  question  rests,  and  it  be- 
comes a  question  of  law,  therefore,  whether  this  item  should 
be  excluded,  and  if  excluded,  whether  this  Court  is  furnished 
with  a  statement  setting  forth  the  entire  compensation  to 
which  the  respondent  is  entitled.  K  on  the  other  hand  the 
tespondent  is  entitled  by  law  to  compensation  £or  this  alleged 
loss,  the  Court  is  not  jet  furnished  with  a  report  as  to  the 
proper  valuation,  and  the  matter  must  be  recommitted  to  the 
«ame  or  other  persons  to  obtain  such  valuation. 

Before  entering  upon  the  oonsideration  of  this  question, 
however,  it  is  proper  to  say  a  word  in  reference  to  anodier 
point  which  arises — the  right  of  appeal.  The  Act  provides 
that  in  case  either  party  to  the  proceeding  shall  appeal  from 
the  valuation  to  the  next  session  of  the  Court  granting  the 
Commission,  and  give  reasonable  notice  to  the  opposite  party 
of  such  appeal,  the  Court,  upon  satis&ctory  proof  that  the 
appellant  has  been  injured  by  the  said  valuation,  shall  order 
a  new  valuation  to  be  made  by  a  jury  who  shall  be  charged 
therewith  in  the  same  term,  and  their  verdict  shall  be  final 
and  conclusive  between  the  parties  unless  a  new  trial  shall  be 
granted. 

We  would  in  no  way  trench  upon  the  province  of  the  juiy 
by  a  premature  judgment;  but  it  is  manifest  thalWe  have 
here  a  proceeding  very  analogous  to  a  special  verdict,  and 
the  &cts  are  conceded  to  be  before  us.  There  is  no  intimation 
of  any  dissatisfaction  by  either  party  as  to  the  compensation 
allowed  on  the  enumerated  items  which  all  the  Commissioners 
agreed  to  estimate,  neither  is  there  any  intimation  of  any 
matter  omitted  which  according  to  the  Act  should  be  em 
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braced  in  the  retunu  To  this  Gomplexion,  then,  the  ^ase 
mnfit  come  at  last,  and  if  the  Gonrt  shonld  decline  an  opxnioa 
under  the  dxcnmstances,  on  the  maip  and  only  remaining 
question  in  dispute,  when  thereby  the  whole  case  may  be  dis^ 
posed  of,  it  might  be  censurable  as  lending  itself  to  a  bootless 
litigation.  To  all,  except  those  to  whom  litigation  is  a  luxury^ 
it  would  seem  appropriate  in  just  such  a  case  to  avoid  unne- 
cesssTy  delay  and  consequent  accnmulation  of  expense,  and 
put  an  end  to  this  strife  so  &r  as  may  be  by  a  calm  and 
dispassionate  consideration  of  the  only  question  open  to 
controversy. 

When  the  legidatore  authorizes  the  laying  out  of  a  high- 
way, or  the  establishment  of  other  works  deemed  by  ihem 
to  be  of  public  necessity  and  convenience,  or  when  in  their 
opinion  it  is  for  llie  public  benefit,  and  in  the  construction 
thereof,  damages  are  supposed  to  result  to  the  propwty  of 
others,  and  a  mode  is  provided  by  statute  for  the  assessment 
and  payment  of  the  same,  the  party  so  authorized  is  not  a 
tgrong  doer^  and  the  tenxedy  for  the  person  injured  is  confined- 
to  the  mode  provided  by  the  statute,  and  none  exists  at  com* 
men  law.  1  Am.  Bailway  cases,  16S ;  11  Mass.  864;  12  Mas& 
446;  4  Wend.  667. 

Such  is  the  case  and  such  the  relation  in  which  the  parties 
stand  before  us,  and  the  Act  of  Assembly,  1856,  iJready 
referred  to,  constitutes  the  law  of  the  case. 

We  do  not  understand  that  any  objection  is  raised  as  to  the 
province  of  the  legislature  thus  to  provide  for  the  public  exi* 
gencies.  The  enterprises  of  the  last  half  century  have  ren- 
dered the  doctrine  very  fiimiliar  and  no  longer  questionable^ 
even  in  a  class  of  oases  widely  different  firom  that  now  under 
consideration. 

The  road  and  landing  here  authorised  are  for  the  free  use 
of  all  the  people  of  the  State,  and  when  constructed,  though 
at  the  expense  of  tiie  demandants,  is  to  be  kept  in  repair  by 
the  inhaUtauts  of  the  island^  and  under  the  direction  of  the 
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oommisaioners  of  the  roads.  It  is  not,  therefore,  to  be  a 
source  of  private  emolument  to  be  enjoyed  by  those  who 
incur  the  charge  of  its^  construction.  It  is  open  to  all,  though 
few  may  contribute.  The  Act  contains  the  following  proviso: 
^'Before- entering  upon  certain  lands"  designated,  *' compen- 
sation is  to  be  made  for  such  road  and  landing"  by  the  de- 
mandants "  to  the  owner,  or  to  the  purchaser  in  case  any  of 
the  land  be  sold  in  the  mean  time,  for  the  value  of  ike  premises 
taken  for  public  use,  as  well  as  for  the  damages  generally  to  the 
same,  to  be  estimated  in  the  same  manner,  and  subject  to  the 
same  right  of  appeal,  as  is  provided  in  the  case  of  lands  taken 
for  the  construction  of  railroads  authorized  by  law."  The 
vahue  of  the  premises  taken  has  been  satisfactorily  estimated, 
and  certain  items  have  been  also  estimated  in  which  the  par- 
ities acquiesce,  presumed  to  be  included  under  the  terms 
"  damages  generally  to  the  same." 

To  render  more  intelligible  the  position  of  parties  and  the 
precise  nature  of  the  interest,  it  is  proper  to  state  that  subse- 
'  quent  to  the  Act  of  Assembly,  1856,  the  respondent  pur- 
chased the  land  in  question,  and  shortly  after  his  purchase 
entered  into  an  agreement  with  the  master  of  a  steamboat 
trading  to  Edisto  Island,  whereby  for  a  term  of  years  the 
respondent  was  to  receive  annually  the  sum  of  eight  hundred 
and  twenty  dollars,  with  some  service  as  a  carrier,  equal  to  an 
additional  sum  of  one  hundred  dollars,  for  the  use  of  this 
landing,  with  an  understanding  at  the  same  time  that  the 
contract  should  be  discharged  on  the  completion  of  the  road 
and  wharf.  It  is  proper  to  add  to  this  statement  the  fact  that 
the  preceding  proprietor  had  occasionally  permitted  a  similar 
use  of  the  landing,  for  which  a  sum  of  money  was  paid.  The 
site  selected  for  the  wharf  is  at  least  half  a  mile  distant  from 
the  landing,  so  that  there  is  not  by  actual  contiguity  any 
interjQsrence  with  the  parcel  of  land  or  means  of  access 
The  effect  of  a  wharf  and  road  open  for  the  public  and  without 
charge  will  be  readily  perceived,  and  it  is  the  loss  of  income 
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for  the  future  for  which  respondent  claims  compensation,  and 
which  three  of  the  Commissioners  sought  to  measure,  varying 
ill  their  estimates  from  four  thousand  six  hundred  and  sixty- 
one  dollars  and  thirty -four  cents,  to  eleven  thousand  seven 
hundred  dollars,  making  a  difference  of  more  than  six 
thousand  dollars. 

Does  such  an  interest  or  expectation  fall  within  the  pur- 
view of  the  Act?  Is  it  a  thing  to  be  compensated  for  by  the 
public  before  the  usual  privilege  of  access  to  a  common  high- 
way may  be  had  ?  •Is  it  a  thing  into  which  the  elements  of  a 
fair  and  just  contract  so  enter  as  that  reasonable  estimates 
may  be  made,  and  a  fair  and  just  price  be  demanded  and 
paid? 

The  question  of  franchise  does  not  arise,  no  exclusive 
privilege  has  been  conferred,  and  before  that  would  have 
been  done  the  Supreme  authority  would  have  exacted  a  cor- 
responding obligation.  The  analogy,  as  far  as  it  holds,  is 
rather  against,  the  claimant,  as  be  insists  on  shutting  out 
a  common  use,  until  he  is  compensated  for  the  exclusive 
privilege  he  sets  up,  though  with  the  next  breath,  if  he 
pleases,  he  may  deny  all  participation  or  enjoyment  by  others 
in  his  private  wharf,  and  at  any  charge.  The  contract  into 
which  the  respondent  has  entered  since  his  purchase  and 
since  the  Act  of  the  Legislature,  should  not  be  permitted  to 
introduce  a  new  element.  The  principle  involved  in  the 
demand,  if  well  founded,  should  justify  its  maintenance, 
although  no  such  contract  existed.  The  interest  then  to  be 
protected  would  almost  vanish  into  thin  air.  It  might,  then, 
be  a  right  to  levy  contributions,  but  no  customers  might  pre- 
sent themselves  to  be  taxed.  Thus  it  is  seen  that  the  thing 
itself,  as  a  source  of  profit,  or  subject  of  compensation,  would 
be  of  doubtful  character.  An  innkeeper  or  merchant  through 
whose  land  a  railroad  may  pass  might  sustain  great  loss  of 
custom  by  the  diversion  of  trade  and  travel,  but  in  estimating 

the  value  of  the  lands  taken  for  the  track  and  the  damages 
Vol.  XL— 17 
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to  the  same,  sucli  a  loss  has  never  yet  been  cjompensated, 
and  the  difficulties  through  which  these  roads  have  struggled 
into  existence  in  certain  quarters  of  the  State  without  such 
amercements  is  a  high  evidence  of  the  sense  of  the  country  on 
the  subject.  Scarcely  a  road  has  ever  been  eistablished  with- 
out such  a  consequence,  and  private  interests  suffer  without 
any  other  indemnification  than  such  as  result  in  the  general 
good. 

If  loss  of  custom  is  the  proper  subject  of  indemnity,  so  it. 
would  be  in  every  monopoly  enjoyed  by  dTdventitious  circum- 
stances. Take  the  case  that  might  arise,  and  has  doubtless 
often.  In  the  navigation  of  these  highways  by  steamers  the 
landed  proprietors  enjoy  a  great  monopoly  in  the  supply  of 
fuel,  but  if  a  public  road  and  landing  should  be  established, 
competition  would  greatly  curtail  the  profits,  yet  in  a  case  of 
compensation  for  injury,  such  an  item  would  not  be  tolerated. 
Competition  is  destructive  of  monopolies,  and  hence  it  should 
be  encouraged,  and  although  new  facilities  and  improvements 
occasion  great  losses  on  old  investments,  the  wants  and  neces- 
sities of  the  public  should  neither  be  fettered  nor  taxed  to 
relieve  such  complaint.  Such  remedies  to  individuals  would 
be  utterly  subversive  of  the  public  good,  and,  therefore,  are 
unreasonable  and  unjust.  The  progress  of  society  would  be 
greatly  retarded  if  not  entirely  restrained  by  such  concessions. 

Income  from  this  landing  would  be  as  effectually  cut  off 
by  the  selection  of  a  site  upon  the  land  of  a  neighbor  as  at 
the  point  designated,  yet  it  is  conceded  in  such  case  compen- 
sation could  not  be  demanded  with  any  hope  of  success.  If 
loss  of  income  constitutes  a  just  subject  of  remuneration,  the 
purpose  of  the  legislature  to  protect  the  citizen  would  have 
been  manifested  by  terms  covering  that  case  likewise. 

But  we  are  satisfied  that  the  Act  of  the  Legislature  includes 
no  such  interest,  and  compensation,  for  loss  of  income  from 
that  source,  cannot  be  legally  demanded  under  its  provisions. 
The  value  of  the  premises  taken  for  public  use,  and  the 
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damages  to  tbe  same,  do  not  imply  a  remuneration  for  inju- 
ries so  remote,  vague,  and  uncertain,  and  in  no  way  incident 
to  the  thing  taken,  or  of  damage  to  the  same.  "Speculative 
opinions  of  prospective  injuries"  furnish  very  unreliable  evi- 
dence on  which  to  base  an  estimate,  and  that  must  be  a 
strong  necessity  which  drives  a  Court  to  the  adoption  of 
BU6h  expedients. 

We  have  already  seen  that  these  demandants  are  not  to  be 
regarded  in  the  character  of  wrong-doers,  and  though 
damages  are  spoken  of  and  compensation  provided  for,  it  is 
not  in  the  light  of  a  wrong  done,  for  which  a  punishment  is 
to  be  inflicted,  but  simply  in  the  light  of  a  fair  and  reasonable 
contract  in  which  a  fair  price  is  to  be  paid  for  private  property 
taken  for  public  use  and  in  promotion  of  a  public  good. 

This  Court  is  of  opinion  that  the  loss  of  income  from  the 
private  wharf  of  respondent,  J.  E.  Edings,  in  consequence  of 
the  establishment  of  a  public  wharf  immediately  contiguous, 
and  on  respondent's  plantation,  does  not  constitute  an  item 
for  compensation  to  be  paid  by  the  demandants  under  the  Act 
of  the  Legislature  in  virtue  of  which  they  are  authorized  and 
empowered  to  build  and  construct  a  public  road  and  wharf, 
and  referred  to  in  these  proceedings. 

This  Court  is  of  opinion  that  the  demandants  are  entitled 
substantially  to  their  motion  submitted  on  Circuit,  and  now 
renewed  in  this  Court,  except  so  far  as  the  same  asks  for  a 
confirmation  of  the  returUj  the  order  contemplated  by  the 
Act  being  rather  that  the  same  be  filed  to  remain  of  record. 

It  is,  therefore,  ordered  that  the  proceedings  of  the  Com- 
missioners, G.  A.  Trenholm,  C.  M.  Furman,  Thomas  F.  Dray* 
ton,  T.  B.  Lucas,  and  J.  W.  Gray,  and  accompanying  plat,, 
which  have  been  returned  by  them  to  the  Court  granting  the 
commission,  be  filed  in  the  office  of  the  clerk  of  the  said 
Courts  there  to  remain  of  record,  and  that  the  sum  of  one 
thousand  and  ninety-nine  dollars  and  fifty-three  cents, 
which  they  have  all  agreed  to  be  a  just  compensation 
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for  the  premises  taken  for  public  use  and  damages  par- 
ticularized in  the  items  which  constitute  that  sum,  be  con- 
sidered the  valuation  of  the  Commissioners  under  the  order 
of  the  Court  heretofore  made,  in  exclusion  of  the  other  item 
on  the  subsequent  part  of  the  proceedings  spoken  of,  and 
which  in  the  judgment  of  this  Court  is  inadmissible  in  the 
estimate  of  damages  contemplated  by  the  Act  of  AssemWy, 
1856. 

The  right  of  appeal  from  the  valuation  herein  recognised 
is  reserved  according  to  the  mode  prescribed  by  the  Act. 

Wardlaw,  Withers,  Gloveb,  and  Munro,  JJ.,  concurred. 

Motion  granted. 
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Wm.  H.  Heywabd  vs.  Eobbrt  Chisolm. 

Highway — Pleading — Plea — Justification— Adverse 
use — Fence. 

In  trespass  quart  clausum  frtgiU  under  a  plea  of  justification  by  reason 
of  an  alleged  "  public  highway  "  over  which  defendant  passed,  and  from 
which  he  removed  obstructions,  any  public  way,  whether  by  land  or 
water,  and  by  whatever  name  called,  may  be  shown. 

Adverse  use  by  the  public,  for  more  than  twenty  years,  with  small  boats 
and  occasionally  with  flats  and  rafts,  of  a  ditch  through  a  marsh : — Rdd, 
to  establish  the  ditch  as  a  highway. 

Land  bounded  on  three  sides  by  deep  water  and  {Protected  on  the  fourth, 
from  the  intrusion  of  cattle,  by  a  fence  or  bank,  is  enclosed  land. 

BEFORE  MUNRO,  J.,  AT  BEAUFORT,  SPRING  TERM,  1857. 

Trespass  quare  clausum  fregit  for  removing  obstructions 
placed  by  the  plaintiff  across  a  cut  or  ditch.  The  defendant 
pleaded  that  the  cut  or  ditch  was  a  ''public  highway  or 
water  course,"  &c.,  for  the  use  of  all  the  citizens  of  the  State 
through  which  they  had  the  right  at  all  times  "  to  go,  return, 
pass  and  repass,  with  their  boats,  flats,  rafts "  &c. ;  that  the 
said  obstructions  were  wrongfully  placed  across  the  said 
"  highway  or  water-couse  "  and  that  the  defendant  having  the 
right  removed  the  same. 

The  evidence  was  as  follows : 

Fob  the  Plaintiff. 

John  P.  Mew. — Has  lived  on  plaintiflF's  place  ever  since 
1841  in  the  capacity  of  manager ;  it  was  formerly  owned  by 
Nathaniel  Hey  ward,  plaintiff's  grandfather:  the  place  con- 
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tains  a  large  body  of  lands,  with  settlements  at  different 
points ;  the  only  fences  are  the  Combahee  and  Bull  rivers. 
There  is  a  large  body  of  marsh  between  the  cut  and  plaintiff's 
residence ;  and  it  is  through  this  marsh  that  the  cut  extends. 
Plaintiff's  rice  lands  are  about  three  miles  from  the  cut;  his 
residence  is  four  or  five  miles  from  it.  Persons  passing 
through  the  cut  in  boats  and  rafts  cannot  be  seen  from 
plaintiff's  residence.  Witness  obstructed  the  cut  by  plaintiff's 
orders.  The  water  in  Bull  river  is  salt;  that  in  Combahee 
is  generally  fresh.  The  ebb  tide  passes  from  Bull  river  into 
Combahee  through  this  cut.  If  Bull  river  was  to  break  into 
Combahee,  the  rice  culture  would  be  severely  affected  by 
salts.  It  would  be  dangerous  to  open  the  cut  wider.  It 
would  require  a  very  high  tide  to  pass  through  the  cut  in  a 
boat.  There  is  another  cut  lower  down  the  river  which  comes 
into  Combahee  two  or  three  miles  nearer  to  the  mouth  of 
Chehaw  river,  and  would  suit  the  defendant  as  well  as  the 
cut  in  question. 

Oross-ezammed. — Witness  was  ordered  by  old  Mr.  Nathaniel 
Heyward  to  stop  all  ditches  running  into  Combahee.  Witness' 
attention  was  first  directed  to  the  cut  four  or  five  years  ago; 
but  at  that  time  flats  could  pass  through  at  very  high  water. 
In  1853  or  '54  witness  obstructed  the  cut  by  plaintiff's  order. 
The  suit  followed  the  removal  of  obstruction. 

The  tides  from  both  rivers  flow  over  the  marsh.  The 
marsh  at  the  cut  is  not  covered  by  ordinary  tides;  it  requires 
a  spring  tide  to  cover  it  at  that  point;  the  cut  is  more  shallow 
than  before  obstructions  placed  in  it. 

William  H,  Mellard,  Surveyor. — ^Witness  accompanied  Mr. 
Campbell  and  located  the  cut;  was  at  the  cut  at  high  water; 
its  depth  about  fifteen  inches,  and  average  width  four  feet  six 
inches.  Does  not  think  an  ordinary  sized  boat  could  go 
through  it;  a  small  canoe  was  then  aground  in  it. 
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,  Owen  Bunting,  examined  by  commission,  dead  before  the 
hearing: — 

Is  eighty  years  of  age;  born  in  North  Carolina.  After 
the  war  his  &ther  moved  to  South  Carolina.  Has  been  in 
Colleton  district  about  seventy  years;  has  passed  about  Tar 
Blu£f  and  old  Capt.  Chisolm^s  and  Oapt.  Catterfield's;  and 
lived  just  above  Tar  Bluff,  at  Alexander  Chisolm's  in  1788; 
used  to  pass  up  and  down  between  Combahee  place,  belonging 
to  Col.  Skirving,  (now  belonging  to  Andrew  Burnett,)  and 
down  to  Field's  Point. 

Knows  of  a  cut  from  the  marsh  on  the  opposite  side  from 
Tar  Bluff  into  a  little  river  or  creek  leading  up  round  the 
island,  called  Pine  island,  or  Combahee  island,  (as  some  called 
that  creek;)  and  that  creek  fell  into  True  Blue  or  Broad 
river.  The  small  creek  he  speaks  of  was  what  some  people 
called  a  "gut;"  it  run  up  in  the  marsh  and  stopped. 

First  knew  it  in  1788 ;  it  was  a  small  little  bit  of  a  ditch 
then;  you  could  just  run  a  paddling  boat. 

It  was  enlarged  that  same  year  (in  a  part,)  by  Catterfield 
and  an  old  lady  named  Mrs.  Smith,  and  a  few  hands  from 
Mr.  Minot's,  and  two  from  Arthur  Hughes;  and  in  1789  these 
same  hands  cut  it  out  fully  so  as  to  pass  a  four-oared  boat. 
About  the  finishing  it,  stopped  one  end  until  the  ditch  got 
full,  so  as  to  force  out  the  loose  mud  by  the  hoes  stirring  it. 
Witness  was  living  with  old  Mr.  Alexander  Chisolm.  Mr. 
Chisolm's  hands  did  not  work  on  it.  He  did  not  use  it. 
Witness  went  at  the  request  of  the  neighbors,  just  to  be  with 
them;  he  assisted  them;  there  were  other  white  men  superin* 
tending  the  hands.  Witness  went  at  the  particular  request 
of  Major  Field;  a  negro  got  drowned  and  they  quit.  The 
neighbors  used  the  cut.  It  was  their  path  to  the  fishing 
ground  and  to  get  oysters.  Mr.  Minot's,  Mr.  Field's  and  Mr. 
Hughes'  overseers,  and  Mrs.  Smith's  son,  and  Graves  used  to 
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go  over  often,  fishing  and  pleasuring.  Only  knew  the  cut  two 
years  after.  Left  in  1791  and  had  not  crossed  it  since.  Does 
not  know  who  owned  the  land  through  which  the  cut  run- 
The  cut  was,  he  thinks,  over  a  quarter,  and  perhaps  a  half 
mile  long.  The  cut  was  made  by  the  neighbors  for  their  use 
in  fishing  and  getting  oysters;  and  so  they  used  it  while 
witness  remained.  Witness'  employer  did  not  care  for  such 
things,  and  he  would  not  join  in  the  work.  But  the  other 
neighbors  used  it  for  pleasure  parties  and  fish  dinners. 

Mrs.  Mary  if.  Fripp — also  examined  by  commission : 
Knows  the  defendant;  she  (witness)  is  sixty  years  of  age; — 
knows  Combahee  island  cut.  Has  known  it  many  years;  as 
far  back  as  1812,  when  she  was  seventeen  or  eighteen  years 
of  age:  the  cut  at  that  time  was  bolder  and  wider  than  at 
present,  but  cannot  say  what  the  width  and  depth  then  was 
or  what  it  is  now,  never  having  measured  it,  only  judges  from 
comparison.  It  connects  the  waters  of  Combahee  and  Bull 
rivers,  and  its  direction  is  from  east  to  west  across  the  marsh 
in  the  neighborhood  of  Combahee  island.  Does  not  know 
who  dug  it  or  for  what  purpose  it  was  dug. 

It  was  used  and  is  still  used  by  all  this  neighborhood; 
sometimes  by  the  citizens  of  Saltketcher  swamp,  as  she  has 
seen  flat  loads  of  shingles  going  through  into  Bull  river  from 
this  river.  Every  body  in  this  neighborhood  uses  it;  to 
name  one  is  to  name  all.  The  cut  has  been  used  by  the 
neighbors  ever  since  witness  can  remember.  Does  not  know 
who  owned  or  owns  the  marsh.  Never  knew  the  cut  ob- 
structed until  within  a  few  years,  say  two  years  ago.  It  has 
been  used  by  the  public  for  more  than  thirty-five  or  forty 
years  without  interruption. 

Cross-examined. — Witness  answers  from  her  own  know- 
ledge, not  from  hearsay.  The  cut  is  through  open  and  unplanted 
marsh.    It  was  not  nor  is  it  now  passable  at  all  times,  as  it 
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goes  dry  at  half  tides.  Don't  know  why  it  was  made,  but  it 
is  used  for  fishing  and  other  pleasure  parties,  and  every  other 
purpose,  by  those  who  go  over  in  the  direction  of  Beaufort 
district.  Never  knew  the  cut  shut  up  but  once,  when  she 
heard  it  was  done  by  Mr.  Heyward.  Cannot  say  how  long  it 
remained  so.  Witness  has  used  the  cut  so  often,  it  is  impos- 
sible to  say  how  often  that  has  been.  Cannot  say  she  has  seen 
it  open  every  year  for  the  last  twenty  years,  because  she  has 
not  permanently  resided  here  for  that  length  of  time ;  when- 
ever she  came  on  a  visit  here  before  1842,  (when  she  settled 
here,)  the  cut  was  always  open — which  has  been,  since  1812. 

Charles  Minot. — The  place  marked  on  Mill's  map, "  Minot's," 
was  his  father's  residence,  where  witness  spent  the  early  part 
of  his  life;  it  is  near  to  Tar  Bluffi  The  cut  is  half  a  mile 
obliquely  from  the  Bluff  and  is  called  Combahee  island  cut; 
it  was  used  nearly  forty  years  ago;  people  were  in  the  habit 
of  passing  through  it  in  boats.  It  has  filled  up  considerably 
since.  It  was  used  by  Saltketcher  people  in  floating  shingles 
through  it  in  order  to  cut  off  fifteen  miles  of  dangerous  navi- 
gation round  "Hangman's  Point."  Thirty  years  ago  witness 
passed  through  it  in  a  boat.  Six  or  eight  years  ago  defendant 
cleaned  it  out.  It  was  used  by  people  in  the  neighborhood 
until  within  about  five  years  ago. 

The  Combahee  river  runs  into  Bull — the  latter  is  larger, 
deeper  and  nearer  to  the  ocean  than  the  former;  spring  tides 
overflow  the  marsh ;  the  cut  empties-  itself  for  a  while  into 
Combahee,  then  it  flows  into  Bull  river.  The  cut  was  cleaned 
out  by  defendant,  Mrs.  Fripp,  and  witness. 

Oo55-ea;a7ninci.— Plaintiff 's  residence  is,  he  thinks,  four  or 
five  miles  from  the  cut,  and  persons  might  pass  through  the 
cut  without  being  seen  from  it. 

James  E.  Mallon. — Has  known  the  out  for  the  last  seven 
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years,  and  during  that  time  has  frequently  passed  through  it 
with  a  flat.  It  is  a  much  longer  and  more  dangerous  route  to 
go  down  Combahee  then  to  pass  through  the  cut  into  Bull 
river.  Once  met  with  an  accident  going  the  former  route; 
the  cut  is  called  Chisolm's,  or  Minot's;  used  it  until  it  was 
stopped  up. 

Joseph  Heape. — The  cut  is  below  Tar  Bluff;  has  heard  it 
called  Field's  cut;  first  heard  of  it  twenty-five  years  ago,  and 
of  persons  passing  through  it  to  Beaufort.  In  1850  it  could 
only  be  used  when  the  tide  was  high;  knew  of  a  flat  fourteen 
feet  wide  and  fifty  feet  long  having  passed  through  it  for 
safety;  it  is  a  great  accomodation  to  persons  in  that  neighbor- 
hood. 

Joseph  V.  Morrison. — Witness  when  a  boy  lived  about  two 
miles  from  Tar  Bluff,  and  once  passed  through  the  cut  in  a 
boat  with  Mr.  Minot.  Witness  left  that  section  of  the  country 
twenty-three  years  ago;  has  no  knowledge  of  the  use  of  the 
cut  by  others. 

The  report  of  his  Honor  the  presiding  Judge,  is  as  follows: 

This  was  an  action  qxiare  clausum  f regit  for  removing  an 
obstruction  placed  by  the  plaintiff,  in  a  cut  or  ditch  connect- 
ing Combahee  river  with  a  creek  making  up  from  Bull  river. 
The  plaintiff  proved  possession,  and  the  trespass  was  admitted. 

The  plaintiff  owned  a  very  large  body  of  land  with  settle- 
ments at  several  points,  and  had  no  other  fence  than  the  two 
rivers.  The  locality  of  the  cut  was  some  four  or  five  miles 
from  plaintiff's  residence  and  through  uncultivated  marsh. 

The  defendant  pleaded  in  justification,  that  the  cut  was  a 
public  "highway  or  water  course." 

The  testimony,  (hereunto  annexed,)  showed  that  the  ditch 
had  been  cut  or  widened  in  1788,  by  some  neighbors  for  the 
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fiwility  of  going  to  fish  and  get  oysters  in  Bull  river.  No 
other  act  nor  any  use  was  proved  for  more  than  twenty  years 
after  this.  From  1812,  the  witnesses  proved  its  frequent  use 
for  boats,  and  occassionally  flats,  and  in  very  high  tides  even 
rafts;  and  one  of  them,  (Mr.  Minot,)  spoke  of  its  having  been 
cleaned  out  once,  perhaps  twice. 

But  no  act  indicating  a  continuous  claim  of  right,  or  cal- 
culated to  draw  the  attention  of  the  owner  of  the  land,  was 
proved,  until  the  defendant  removed  the  obstruction,  which 
led  to  the  bringing  of  this  action. 

I  did  not  charge  the  jury  on  the  point  made  by  plaintiff's 
counsel  in  the  argument,  and  by  his  grounds  of  appeal, 
namely,  "whether  the  jury  could  consider  any  evidence  as 
sustaining  the  plea,  unless  it  showed  one  of  the  two  species 
of  highways  known  to  the  law, — ^a  road  under  the  charge  of 
the  commissioners,  or  a  navigable  stream." 

In  reference  to  the  last  mentioned  class  of  highways,  I  con- 
fess that  I  could  not  well  comprehend  how  a  mere  ditch,  out 
in  1788  for  a  special  purpose  and  for  the  acconmiodation  of  a 
few,  and  when  visited  by  the  surveyors  in  this  case,  its  utmost 
depth  at  high  water  did  not  exceed  eighteen  inches,  and  its 
average  width  about  four  feet  six  inches,  could  be  ranked  as 
a  navigable  stream.  I  did  remark  to  the  jury,  however,  that 
in  order  to  establish  a  prescriptive  right  of  way,  whether 
public  or  private,  over  the  land  of  another,  the  use  must  not 
only  be  continuous  during  the  prescribed  legal  period,  but  it 
must  also  be  3hown  to  have  been  adverse;  that  is,  if  the  way 
be  through  enclosed  land  the  presumption  is  that  it  is  adverse ; 
but  if  it  be  over  unenclosed  woodland,  the  mere  use  of  the 
way,  however  long,  will  not  confer  a  right;  in  the  language 
of  the  cases  on  this  subject,  ''the  use  must  be  of  a  character 
to  operate  as  notice  to  the  owner,  that  a  right  was  claimed 
over  his  land." 

There  was  certainly  no  evidence  in  this  case,  that  indicated 
any  such  use  as  implied  an  adverse  claim,  or  that  was  calcu- 
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lated  to  draw  the  owner's  attention  by  interfering  in  the 
slightest  degree  with  his  enjoyment  of  his  land. 

I  doubted  then  and  still  doubt  if  the  plaintiff  could  at  any 
time  have  brought  an  action  for  the  passing  of  boats  through 
the  cut,  or  for  any  act  done  up  to  the  time  defendant  removed 
the  obstruction. 

After  concluding  my  charge,  defendant's  counsel  made 
the  point,  "  that  as  plaintiff's  land  was  surrounded  on  three 
sides  by  navigable  streams,  it  was  enclosed,  and  therefore  the 
use  of  the  cut  for  twenty  years  gave  a  right,"  and  desired  me 
to  charge  on  it. 

I  told  them  that  twenty  years'  use  alone  would  imply 
adverse  claim  and  confer  a  right;  but  that  I  did  not  regard 
a  water  enclosure  such  a  one  as  the  law  contemplated  in  the 
rule. 

The  jury  came  back  into  Court  tvnce,  to  ask,  "if  the  law 
was  positive  that  twenty  years'  naked  use  over  enclosed  land 
gave  a  right?" 

I  replied,  yes!  I  was  then  engaged  in  another  case  and 
did  not  repeat  my  views  as  to  the  effect  of  a  water  fence. 

I  am  satisfied  they  did  not  comprehend  my  exposition  of 
the  rule,  and  that  the  finding  was  predicated  on  the  belief  that 
under  my  ruling  they  were  bound  to  consider  it  "a  way  over 
enclosed  land,  and  therefore  to  be  acquired  by  twenty  years' 
naked  use." 

I  certainly  would  have  instructed  them  more  folly  on  this 
point,  had  it  occurred  to  me  that  I  had  been  misunderstood; 
for  to  apply  the  rule  to  enclosures  of  this  kind,  would  be  to 
substitute  a  mere  formula  of  words  in  lieu  of  the  reason. 

The  cases  which  lay  down  the  rule  proceed  on  the  just 
view,  that  passing  over  fenced  land  necessarily  indicates  itself 
to  the  owner,  and  is  at  each  passing  a  trespass.  But  where 
the  fence  is  a  river  the  use  has  no  such  effect; — ^boats  leave 
no  track,  take  down  no  rails,  do  not  injure  the  soil.  The 
mere  rowing  through  would  not  constitute  a  trespass.    But 
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the  jury,  under,  as  I  think;  a  manifest  misapprehension  on 
this  point,  found  for  the  defendant,  contrary  to  my  view  of 
the  law  as  applied  to  the  admitted  or  undisputed  facts. 

The  plaintiff  appealed  and  now  moved  this  Court  for  a  new 
trial  on  the  grounds : 

1.  Because  the  defendant  having  pleaded  in  justification  a 
"highway,"  the  jury  should  have  been  charged  that  no 
"highway."  could  be  established  from  the  testimony — and 
that  a  public  way  other  than  a  "highway,"  though  proved, 
could  not  sustain  the  plea. 

2.  Because  the  jury  by  twice  coming  in  to  ask  if  naked 
use  for  twenty  years  over  enclosed  land,  would  imply  notice, 
showed  that  they  thought  the  rivers  an  enclosure  sujficient 
for  that  purpose,  and  had  not  comprehended  his  Honor's 
exposition  of  the  rule.  And  plaintiff  contends  than  an  en- 
closure of  rivers  is  not  contemplated  by  the  reason  of  the 
rule. 

3.  Because  upon  the  facts  admitted  or  proved,  the  verdict 
was  contrary  to  law. 

JSuison,  for  appellant.  Matter  of  justification  cannot  be 
given  in  evidence  under  the  general  issue,  in  trespass  quare 
clausum /regit,  when  the  plaintiff's  title  is  not  disputed.  Biley 
V.  Denny,  2  Eich.  540.  Defendant  must  therefore  rely  on  his 
.  special  plea  and  the  evidence  must  be  confined  to  the  issue 
made,  1  Sand.  PI.  &  Ev.  1092.  Under  a  plea  of  public  high- 
way no  other  way  than  a  road  in  charge  of  commissioners  or 
a  navigable  stream  can  be  proved.  Evans  Dig.  §  4;  Wol.  on 
W.  8;  Cote9  vs.  Waddrington,  1  McC.  580.    Then  as  to  the 
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merits.  It  is  necessary  that  circumstances  implying  the 
owner's  knowledge  of  the  nse  of  a  way  over  his  land  should 
be  proved  in  order  to  raise  the  presumption  of  a  grant  or 
dedication  from  such  use.  ffutto  vs.  Tindall^  6  Eich.  896; 
Gales  &  W.  87,  109.  Where  the  way  is  over  enclosed  land 
the  mere  use  is  enough  for  the  owner  necessarily  has  notice. 
Hogg  vs.  Gill,  1  McM.  829 ;  Jeter  vs.  Mann,  2  Hill,  643,  and 
no.te.  But  an  enclosure  by  navigable  rivers  on  three  sides  6^ 
uncultivated  marsh,  lying  five  miles  from  the  owner's  settle- 
ment, can  have  no  such  effect.  Gales  &  W.  109.  The  neglect 
of  a  party  to  obstruct  or  bring  trespass  for  the  use  of  an 
easement  will  not  imply  assent,  when  such  use  did  him  no 
harm,  deprived  him  of  no  right,  subjected  him  to  no  incon- 
venience, and  gave  him  no  notice.  Napier  vs.  BulwmkU,  5 
Eich.  312 ;  Rowland  vs.  Wolfe,  1  Bail.  56;  Smith  vs.  Kinard, 
2  Hill.  645,  and  note;  Hutto  vs.  Tindall,  6  Eich.  896.  A  way 
over  water  does  none  of  these.  Trespass  would  not  lie  for 
passing  over  water  without  doing  injury.  Norval  vs.  Thomwfi, 
2  Hill,  470;  McOonico  vs.  Singleton,  2  McO.  244;  1  Esp.  Dig, 
261 ;  Fripp  vs.  Sasel,  1  Strob.  127. 

Toumans,  contra,  cited  Act  1858, 12  Stat.  805;  6  Mod.  255; 
8  East,  4;  Eep.  Temp.  Hard.  518;  Yelv.  163;  11  East,  875;  1 
McM.  43;  5  Eich.  181;  7  Eich.  892;  1  Eich.  59;  4  McC.  47; 
5  Strob. -218. 


The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  defendant's  plea,  and  the  plaintiflfs 
objections  now  made  to  it,  having  been  considered,  it  appears 
that  the  material  thing  in  the  plea  and  the  issue  joined  thereon, 
is  the  public  right  in  the  way  described.  Judge  Evans  in  his 
Digest  of  the  Eoad  Law,  page  7,  thinks  that  our  Acts  of 
Assembly  relating  to  roads  seem  to  make  a  three-fold  division 
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of  them  into  highwsLjQ^  private  patfis^  and  private  ways.  But 
this  attempt  to  systematize  confused  legislation  cannot  change 
the  meaning  of  words  that  have  acquired  a  settled  technical 
signification.  Highway  is  nomen  generalissimum,  which 
embraces  every  kind  of  public  way,  common  to  all  citizens, 
whether  a  footway,  a  horseway  or  a  cartway,  or  a  way  by 
water ;  whether  nnder  the  charge  of  Commissioners  or  not, 
and  whether  originally  laid  out  for  the  whole  public,  or  laid 
out  for  particular  persons  and  used  by  the  public.  (Jacobs' 
Law  Diet  Highway ;  6  Mod.  265.)  Indictments  for  obstruction . 
of  our  neighborhood  roads  (strangely  called  private  paths) 
call  them  highways.  State  vs.  Sarter. 

If  the  designation  of  the  way  alleged  in  this  plea  was  too 
vague,  the  plaintifFshould  have  demurred  specially.  (8  East,  5.) 
He  cannot  now  object  to  the  proof  of  one  kind  of  highway, 
because  in  misconception  he  had  expected  an  attempt  to 
prove  a  different  kind.  There  conld  not  have  been  any 
misconception  as  to  the  allegation  of  a  public  right,  nor  as 
to  the  nature  of  this  right,  nor  as  to  the  subject  in  which  it 
was  claimed;  the  name  by  which  this  subject  should  be  called 
is  comparatively  unimportant;  indeed  in  the  plea  the  reason 
is  alternative  and  various. 

The  jury  have  found  that  the  use  of  the  way  was  adverse, 
and  this  under  instructions  which  properly  distinguished, 
according  to  our  cases,  between  the  use  of  a  way  through 
enclosed  land,  and  like  use  through  unenclosed  forest  A  small 
water  passage,  natural  or  artificial,  which  existed  before,  was 
in  1789,  with  much  labor,  widened  and  deepened  by  the 
neighbors  for  their  own  use  in  fishing  and  getting  oysters. 
The  probability  is  from  the  evidence,  that  it  was  used  ever 
afterwards  by  all  who  desired  to  use  it  whenever  they  pleased, 
until  it  was  lately  obstructed  by  the  plaintifl;  The  certainty  (if 
Mrs.  Fripp's  testimony  be  correct)  is  that  it  was  used  ever 
after  1812,  for  every  purpose,  by  all  who  went  from  her 
neighborhood  toward  Beaufort  District,  and  sometimes  by 
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people  coming  from  the  Saltketcher  swamp  with  shingles 
and  the  like.  The  tide  flows  through  it,  it  cuts  off  fifteen 
miles  of  dangerous  navigation,  and  has  been  cleared  out  by 
the  defendant.  These  circumstances  liken  it  rather  to  a  road 
made  by  felling  timber  and  digging  earth,  than  to  a  path 
through  a  forest,  trodden  into  distinctness.  The  jury  may 
well  have  found  something  more  than  the  mere  use  itself,  to 
indicate  its  adverse  character :  and  may  have  properly  inferred 
that  the  proprietor  of  the  soil  could  not  have  been  ignorant 
of  the  public  use  so  long  continued,  and  that  his  submission 
*to  it  (more  especially  if  his  rice  land  was  likely  to  suffer  from 
salt  water  passing*  this  way  into  Combahee  river)  was  an 
acknowledgment  that  it  was  rightful. 

We  cannot  know  that  the  jury  labored  under  the  misap- 
prehension which  has  been  imputed  to  them.  We  rather 
conclude  that  they  conformed  to  the  instructions  which  were 
given  to  them,  and  under  these  instructions  found  the  facts 
for  the  defendant. 

The  land  having  been  bounded  by  deep  water  on  only  three 
of  four  sides,  was  not  enclosed  if  there  was  no  fence  on  the 
fourth  side.  But  if  by  rail  fence  or  bank,  a  sufficient  barrier 
against  the  intrusion  of  animals  was  established  on  the  only 
side  where  it  was  needed,  the  land  was  enclosed ;  unauthor- 
ized hunting  or  travelling  over  it  would  have  been  a  trespass, 
{Easel  vs.  Fripp^  1  Strob.  126)  and  the  reason,  upon  which  a 
presumption  against  the  adverse  character  of  the  use  of  a 
road  over  unenclosed  woodland  is  founded,  did  not  apply 
to  it. 

The  Court  does  not  perceive  cause  sufficient  to  justify  a 
disturbance  of  the  verdict. 

The'motion  is  dismissed. 

Withers,  Whitner  and  Glover,  JJ.,  concurred. 
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MuNRO,  J.,  dissenting.  Apart  from  the  utter  insufficiency 
of  the  proof  to  establish  a  prescriptive  right  to  the  use  of  the 
cat  in  question  as  a  public  way,  there  is  another  ground 
which  renders  the  verdict  of  the  jury  wholly  indefensible. 
The  ground  is  this :  because  from  the  locality  of  the'  cut,  and 
the  fugitive  character  of  the  acts  claimed  to  establish  the 
right,  there  was  nothing  to  attract  the  proprietor's  attention 
to  itj  or  to  apprise  him  that  a  right  of  way  was  claimed 
through  his  land. 

In  Hutto  vs.  Tindall^  4  Eich.  403,  it  is  said  "  The  presump- 
tion of  a  grant  of  way  should  be  sustained  by  rules  of 
evidence  which  may  prevent  its  insidious  operation.  Too 
often  a  use  commenced  in  courtesy,  after  the  prescribed  time 
is  claimed  adversely,  and  judicially  established  as  a  right. 
It  is  only  a  reasonable  security  to  the  land  owner  that  he 
should  be  apprised  of  the  adverse  claim  of  a  way  over  his 
land  before  the  use  has  matured  into  a  right,  whether  the 
way  claimed  is  a  neighborhood  road  or  a  private  way.  No 
reason  can  be  assigned  why  in  this  respect  any  distinction 
should  be  made." 

Apply  this  doctrine  to  the  case  in  hand. 
From  the  year  1788,  when  this  ditch  was  first  opened,  to 
1855,  when  it  was  obstructed  by  the  plaintiff,  there  was  not 
a  tittle  of  proof  that  either  the  plaintiff  or  hia  ancestor  were 
even  aware  of  its  existence,  much  less  that  it  had  been  used 
by  the  neighborhood,  and  claimed  as  a  public  way. 

Had  the  ditch  been  cut  through  a  portion  of  his  cultivated 
land,  or  even  through '  any  portion  of  his  uncultivated  high 
land,  where  it  could  not  well  have  escaped  his  observation ; 
his  knowledge  of  its  existence  and  acquiescence  in  its  use 
might  fairly  have  been  presumed.  But  situated  as  it  is,  in  a 
wild  region  of  uncultivated  marsh,  remote  from  his  residence, 
and  withal  so  insignificant  in  its  dimensions  as  not  to  attract 
observation,  there  was  a  total  absence  of  anything  upon  which 
ToL  XL— 18 
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to  base  a  presumptioD,  either  that  he  knew  of  its  existence 
or  had  acquiesced  in  its  use. 

Under  circumstances  like  these,  to  permit  the  verdict  of  a 
jury  to. stand,  which  appropriates  to  the  public  use  the 
property  of  the  citizen,  is  at  once  to  abandon  the  rights  and 
the  property  of  the  honest  land  owner  as  a  prey  to  the  lawless 
rapacity  of  squatter  sovereignty. 

Moium  dismissed. 
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R.  M.  MThebson  vs.  Netjffer  &  Hkndrix. 

JFactor — Lien — Evidence — Merchants^  Booka-^Waiver 
Trover — Bill  of  Lading — Conversion. 

A  8bipped  wheat  and  flour  from  Knoxville,  Tennessee,  to  B  in  Gbarleston, 

SoQth  Carolina: — Held^  npon  examination  of  the  evidence,  that  B  was 

not  the  purchaser,  but  that  he  was  the  mere  consignee  for  sale,  and 

that  the  title  remained  in  A. 
The  evidence  further  examined  and  B  hdd^  to  have  no  lien  for  advances 

made,  acceptances  to  mature,  expenses  paid,  or  for  general  balance. 
An  entry  in  a  merchant's  book  is  not  evidence  of  a  demand  against  his 

customer  for  forfeiture   in   supplying  wheat  according   to   special 

contract. 
"Where  a  factor,  to  whom  goods  have  been  consigned,  refuses  upon  demand 

to  deliver  them,  assigning  reasons  for  the  refusal  and  making  no 

mention  of  a  lien  for  expenses  paid,  such  failure  to  mention  the  lien  is 

evidence  of  its  waiver. 
A,  who  had  shipped  goods  to  his  agent  for  sale,  drew  a  bill  of  exchange 

on  the  agent  in  favor  of  G,  and  delivered  to  G  the  railroad  receipts  for 

the  goods : — Held^  that  such  delivery  was  no  transfer  of  the  title  so  as 

to  enable  G  to  maintain  trover  for  the  goods. 
Where  one  wrongfully  sells  or  uses  the  goods  of  another,  it  is  itself  a 

conversion,  and  demand  and  refusal  or  offer  to  pay  charges  need  not  be 

proved. 

BEFORE  GLOVER,  J..  AT  CHARLESTON,  JANUARY 
TERM,  1857. 

This  was  an  action  of  trover  for  the  conversion  of  four 
hundred  and  eighty-six  bushels  of  wheat,  and  one  hundred 
and  fifty  barrels  of  flour. 

On  the  81st  July,  1855,  one  M.  W.  Williams,  who  was 
engaged  at  Knoxville,  Tennessee,  in  the  business  of  pur- 
chasing and  shipping  grain  and  flour,  shipped  from  Knoxville 
t^wo  hundred  and  forty-three  sacks,  containing  four  hundred 
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and  eighty-six  bushels  of  wheat,  consigned  to  the  defendants 
at  Charleston,  South  Carolina,  and  took  a  receipt  or  bill  of 
lading  for  the  same  from  the  agent  of  the  East  Tennessee  and 
Georgia  Railroad  Company.  On  the  15th  August,  and  again 
on  the  21st  August,  1855,  he  shipped  flour,  on  each  occasion 
seventy -five  barrels,  from  the  same  place  to  the  same  con- 
signees, and  took  receipts  for  the  same  as  before.  Upon 
these  receipts  were  endorsed  assignments  from  Williams  to 
the  plaintiff,  of  the  receipts  themselves,  and  of  the  articles 
shipped,  dated  the  8d  September,  1855. 

Samuel  Morrow^  examined  by  commission,  testified,  that 
the  signatures  of  Williams  to  the  assignments  endorsed  on 
the  receipts  were  genuine ;  that  about  the  21st  August,  1855, 
he,  the  witness,  advanced  five  hundred  dollars  to  Williams, 
who  placed  the  receipts  in  his  possession  as  security ;  that  a 
few  days  afterwards,  on  the  24th  August,  the  plaintiflF,  to 
whom  Williams  was  indebted,  paid  to  the  witness  the  five 
hundred  dollars,  and  thereupon  he  returned  Williams  the 
receipts,  who  immediately  transferred  them  to  the  plaintifi"; 
that  Williams  was  then  considered  solvent,  has  since  become 
insolvent  and  gone  to  parts  unknown. 

Benjamin  Bhett,  of  the  firm  of  Rhett  &  Robson,  testified, 
that  the  receipts  were  enclosed  by  the  plaintiff  in  a  letter  to 
his  firm ;  that  on  the  28th  August,  1855,  the  day  after  they 
were  received,  he  took  them  to  defendants,  and  seeing 
Hendrix,  asked  if  they  had  received  the  flour  and  requested 
that  he  would  indorse  the  receipts,  Hendrix  refused  to 
indorse  and  said  he  did  not  know  if  the  flour  had  been 
received.  Accompanying  the  receipts  was  a  draft  at  sixty 
days  for  one  thousand  five  hundred  dollars,  dated  21st 
August,  1855,  drawn  on  defendants  by  Williams  in  favor  of 
plaintiff  Witness  presented  the  draft  to  defendants  for 
acceptance.  Hendrix  took  up  his  pen  as  if  to  accept,  but 
did  not. 

Evidence  as  to  the  value  of  the  wheat  and  flour,  and 
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showing  that  it  had  been  received  by  the  defendants,  was 
given.  It  further  appeared  that  from  June  to  September, 
1855,  large  shipments  of  wheat  and  flour  were  made  by 
Williams  to  defendants,  the  sales  of  which  were  made 
by  them  until  November,  1855. 

The  defendants  produced  their  account  current  with  Wil- 
liams, as  follows : 

M.  W.  WUtianUf  in  aceount  current  and  interat,from  July  24, 1865,  to  Dectmber  29, 1855,  wUh 

Keuffer  d  Bendrix. 


1855 
July  24 

Aas.  8 


Dm.    29 


1855 
Dee.    29 


To  aoMptaoM  your  draft, 

July  20,  at  60  day 

Ta  acoeptanoe   your  draft, 

July  10,  at  00  days, 

To  acceptance  your  draft, 

July  28,  at  00  days 

To  Cash  paid  forfeit  on  yoor 

contract  to  Ravenel  «  Co. 

through    us,   on    10,000 

bnahels  Wheat, 

To    balance    interest    our 

fiftfor. , 

*    due  you  this  day, 


TO  Williams,  Bronson  k  Co. 
lor  balance  your  account, 


$  080  00 
1,675  00 
1,500  00 


1,000  00 

12 
18  17 


$4,773  29 


$18  17 


1855 
Dec    29 


By  nctt  sales  riour  and 
Shorts,  due  Sep.  10, 1666. 

By  nptt  sales  Wheat,  due 
Sep.  24, 1855, 


$3,151  66 
1,621  68 


1855 
Dec    29  By  balance  due   yon  this 

day 

£.  E.  Charleston,  Dec  29, 1855. 


$4,773  29 
$18  17 


They  also  produced  their  account  current  with  Ravenel 
ACo. 


Mtstrt.  Itavend  «l  €b.,  inaeeountwUh  N<mffkr  dtBmdria, 


1845 
£ep.    12 

To  BUI.  Wheat 

DR. 
$7,125  35 

1865 

^-      ? 
•<     11 
«      18 

U           M 

By  cash  recelyed  this  day... 
u     «          «          w      **    ... 

W        «               tt               MM 

MM                M                MM       [|[ 

By   forfeiture  on    Wheat, 
ered,  as  per  contract 

CB. 
$2,00000 

1,000  00 
2,600  00 
1,085  06 

540  80 

$7,125  85 

$7,125  35 

S.  F.  ifoise^  proved  three  drafts  on  defendants  by^  Wil- 
liams: one  dated  10th  July,  1855,  for  $1,500,  and  payable 
the  11th  September;  one  dated  the  20th  July,  1855,  for  $680, 
due  the  21st  September,  and  the  third  dated  23d  July  1855, 
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for  $1,500,  and  due  26th  September,  and  all  of  these  were 
paid.  Williams  was  in  the  habit  of  shipping  flour  to  defen- 
dants. (Witness  proved  two  letters  from  Williams  to 
defendants,  one  dated  8d  August,  and  one  30th  July  1855.) 

KnoxvilUf  July  30,  1855. 
Messrs.  Neuffer  k  Hendrix  : 

Gents: — ^In  reply  to  your  two  last,  I  will  say  I  will 
undertake  to  furnish  you  on  the  cars,  by  last  next  week,  500 
bbls.  Knoxville  Steam  Mills  at  6  50  dolls,  per  bbl.  as  you 
propose.  And  as  to  shipments  of  wheat  I  will  send  you  3  to 
10,000  bushels  at  1  50.  Your  order  for  30,000  bushels 
could  be  filled  itom.  below  here  and  money  made  on  it  if  you 
allow  15  cts.  per  sack,  for  all  new  two  bushel  Osnaburg 
sacks,  as  others  have  been  4oing  in  the  market.  Please 
write  about  the  sacks. 

T  need  no  letters  of  credit  where  R.  R.  Receipts  accompany 
the  Drafts,  and  therefore  return  them. 

I  send  you  a  car  load  Shorts  and  Middlings  to  see  what 
can  be  done  with  them  in  your  market. 

Yours,  &C., 

M.  W.  WILLIAMS. 

Knoxville,  Aug.  3,  1855. 
Messrs.  Neuffer  &  Hendrix  : 

Gents  : — ^I  wrote  you  a  few  days  ago  that  I  would  take 
10,000  bush;  of  the  wheat  you  had  an  order  for  at  1  50.  I 
have  now  five  car  loads  in  depot,  and  receipts  for  two  car 
loads.  Will  have  it  all  in,  in  a  few  days,  and  am  willing  to 
take  20,000  busL  more  if  you  have  not  let  it  out.  Can  have 
the  30,000  bush,  in  depot  by  1st  Sept.,  and  if  the  Rail  Road 
can  take  it  forward  as  fast  as  delivered  you  should  get  it  all 
by  10th  Sept.  Wheat  this  year  is  very  good  and  if  you 
desire  it,  can  send  you  samples  by  express.  Please  write  mc 
about  the  sacks.    Will  heavy  domestic  sacks  do?    They 
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can  be  bought  at  10  or  12  ots,  Osnaburgs  will  cost  15  and 
our  town  is  now  out  of  the  Osnaburgs.  Have  four  car  loads 
flour  ready. 

Yours,  &c., 

M.  W.  WILLIAMS. 

Of  the  243  sacks  in  July,  can't  say  how  many  were  received 
145  were  received  and  sold  the  12th  and  20th  September.  A 
week  or  ten  days  is  the  time  of  transportation  between 
Knoxville  and  Charleston.  All  the  flour  shipped  by  Wil- 
liams was  sold.  The  bulk  by  the  5th  September — some 
before — and  most  before  the  8d.  The  transactions  with 
Williams  in  wheat  are  in  one  lot  $1,621  63,  and  in  flour  and 
shorts  $8,151  66.  From  July  12th  to  29th  August,  or  1st, 
2d  or  8d  September,  were  the  dates  of  the  receipts  in 
Knoxville,  and  the  sales  at  different  times  until  6th  November, 
when  some  few  sacks  of  damaged  wheat  were  sold.  10th 
Sept  1855,  $8,151  66,  is  nett  proceeds  to  Williams'  credit, 
and  24th  Sept.  1855,  $1,621  63,  is  amount  to  Williams' 
credit  from  sales  of  flour  and  wheat.  The  flour  was  sold 
from  $6  50  to  $9  per  barrel.  $6  50  is  price  agreed  upon  by 
Williams  and  defendants  as  per  letter  of  80th  July,  1855. 
Defendants  could  not  fill  their  contracts  made  with  persons 
here  for  flour.  Defendants  received  only  800  barrels  during 
the  contract  He  don't  know  if  the  first  150  barrels,  shipped 
12th  July,  were  on  this  contract.  He  commenced  with 
defendants  as  clerk,  in  June,  1855.  From  defendants'  ledger, 
$18  17  appear  to  be  in  favor  of  Williams,  and  this  was 
carried  to  the  credit  of  Brunson  &  Co.,  (of  which  Williams 
was  a  member,)  and  which  firm  is  indebted  still  to  the 
defendants  in  the  sum  of  $10,646  84.  Defendants  charged 
Williams  with  a  forfeit,  as  Williams  did  not  complete  his 
contract,  and  it  is  entered  as  cash  in  the  book  against 
Williams.  There  was  a  contract  between  defendants  and 
Eavenel  for  wheat  and  a  forfeiture  was  paid  by  defendants. 
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He  can't  say  how  much,  nor  can  he  say  that  the  $1,000  was 
paid  or  to  whom. 

His  Honor  the  presiding  Judge,  in  his  report,  says: 

"  The  important  enquiry  was,  were  the  wheat  and  flour 
shipped  and  consigned  to  defendants  pursuant  to  their  order 
and  had  they  a  beneficial  interest.  Having  called  the 
attention  of  the  jury  to  the  rights  and  liabilities  of  consignor 
and  consignee,  they  were  directed  to  enquire,  if  the  consign- 
ment was  made  according  to  the  order  of  defendants,  under 
a  contract  to  purchase,  and  if  they  so  found,  the  verdict 
should  be  for  the  defendants.  They  were  instructed,  that  if 
goods  were  shipped  pursuant  to  order,  the  consignor  is  no 
longer  the  owner  and  cannot  change  the  consignment :  that 
if  this  wheat  and  flour  were  part  which  Williams  had 
contracted  to  sell  to  defendants,  he  could  not,  after  the  ship- 
ment, make  a  valid  transfer  of  it  to  Morrow  or  plaintiff  by 
the  endorsement  of  the  bills  of  lading. 

"In  directing  the  attention  of  the  jury  to  the  account 
current  between  the  defendants  and  Williams,  I  alluded  to 
the  forfeiture  of  $1,000,  an  item  debited  to  Williams  in  the 
account,  and  asked  where  was  the  evidence  to  prove  it.  In 
this  connection  I  referred  to  the  character  of  forfeitures  like 
the  one  alleged  to  have  been  incurred  in  this  case,  and  com- 
pared them  to  those  colorable  contracts  for  the  sale  and 
purchase  of  articles  where  neither  party  intended  to  deliver 
or  accept,  but  only  to  pay  differences  according  to  the  state 
of  the  market ;  and  added,  that  such  were  held  to  be  gaming 
contracts,  in  England,  under  a  late  Statute  of  Parliament 

"  The  jury  found  for  the  plaintiff'  a  verdict  of  $1,737." 

The  defendants  appealed,  and  now  moved  this  Court  for  a 
new  trial  on  the  grounds : 

1.  That  his  Honor  erred  in  charging  the  jury  that  they 
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should  find  for  the  plaintiff  unless  there  had  been  a  sale  to 
the  defendants.  Whereas  it  is  submitted  that  if  the  shipment 
was  without  order,  then  the  consignor  could  not  alter  the  bill 
of  lading  after  delivery  to  the  consignees,  the  defendants ;  and 
if  pursuant  to  orders  then  the  consignor  was  ^^  functus  officio'^ 
and  could  not  alter  the  bills  of  lading  unless  the  consignees 
were  insolvent 

2.  That  the  only  evidence  of  the  nature  of  the  shipments 
was  the  letters  of  30th  July  and  the  3d  of  August,  between 
M.  W.  Williams  and  Neuffer  &  Eendrix,  his  factors  and 
agents,  which  clearly  showed  a  shipment  pursuant  to  orders 
and  at  a  fixed  price. 

3.  That  if  tbe  shipment  was  without  orders  then  the 
verdict  was  manifestly  wrong,  as  the  proof  was  that  all  the 
flour  and  wheat  received  by  the  defendants,  except  that  of 
the  seventy-five  barrels  of  flour  of  the  21st  of  August,  had 
been  long  before  delivered  to  the  defendants  and  the  whole 
by  the  8d  of  September,  1855. 

4.  That  his  Honor  should  have  charged  the  jury  that  no 
property  in  these  goods  could  have  passed  to  the  plaintiff 
under  any  circumstances  until  the  3d  September,  1855,  the 
date  of  the  transfer. 

5.  That  his  Honor  erred  in  charging  the  jury  that  if  there 
was  no  sale,  then  the  defendants  were  bound  to  account  to 
the  plaintiff  in  an  action  of  trover  for  the  proceeds,  whereas 
it  is  submitted  there  could  be  no  recovery  if  there  had  been 
a  delivery  to  the  defendants  before  the  transfer  of  the  bill  of 
lading,  or  if  the  shipment  was  pursuant  to  orders,  or  if  the 
defendants  were  creditors. 

6.  That  his  Honor  erred  in  charging  that  there  was  no 
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proof  of  any  forfeit  so  as  to  charge  Williams,  Williams' 
letters  being  silent  as  to  any  forfeit  to  be  paid  by  him :  as  the 
forfeit  of  one  thousand  dollars  was  paid  by  the  defendants 
as  his  agents,  and  so  proved. 

7.  That  his  Honor  erred  in  charging  the  jury  that  a  penalty 
to  be  paid  as  a  forfeit  for  the  non-delivery  of  goods  was  void 
as  a  wager. 

8.  That  his  Honor  erred  in  charging  the  jury  that  under 
the  circumstances  the  defendants  were  bound  either  to  accept 
the  draft  or  refuse  the  consignment,  whereas  there  is  no  proof 
of  the  presentation  of  the  draft  to  defendants* 

9.  That  the  plaintiff  could  not  recover  on  the  duplicate  of 
the  bill  of  lading  of  31st  July,  there  being  no  competent  proof 
of  the  loss  of  the  original. 

10.  That  the  verdict  was  capricious  and  excessive,  the  only 
proof  of  the  quality  of  the  flour  t^nd  wheat  being  that  offered 
by  the  defendants,  some  of  which  was  damaged,  and  that  the 
jury  should  not  have  found  more  than  the  proceeds  of  the 
same  realized  by  the  defendants,  and  that  the  jury  should 
have  allowed  the  defendants  the  freight,  drayage  and  cus- 
tomary expenses  of  the  same. 

Simons,  Memminger^  for  appellants. 

Porter,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  The  leading  question  on  the  trial  of  this  case, 
that  indeed  upon  which  the  defendants  staked  the  fate  of  their 
defence,  was  whether  the  four  hundred  and  eighty-six  bushels 
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of  wheat  and  the  one  hundred  and  fifty  barrels  of  flour,  the  sub- 
ject-matter  of  contest,  were  consigned  to  them  by  one  Williams 
upon  an  order  for  purchase;  or  whether  these  articles  were  sent 
to  them  as  factors  or  consignees  merely,  and  therefore  subject 
to  the  order  of  the  shipper.  This  question  the  jury  deter- 
mined against  the  defendants;  and,  in  the  opinion  of  this 
Court,  there  was  abundant  evidence  to  support  such  finding. 
In  the  first  place,  Williams  drew  a  bill  of  exchange  against 
the  goods  in  favor  of  McPherson  and  accompanied  the  same 
by  the  carrier's  receipts  placed  in  his  hands  but  not  otherwise 
transferred.  The  same  receipts  had  been  in  the  hands  of  one 
Morrow  for  a  few  days  and  were  redeemed  by  McPherson, 
who  reimbursed  Morrow  for  his  advancement  to  Williams, 
whereby  the  indebtedness  of  the  latter  to  McPherson  was 
increased.  This  disposition  of  the  carrier's  receipts,  accom- 
panied by  a  draft,  is  not  reconcilable  to  the  idea  that  Neuffer 
&  Hendrix  were  the  owners  of  the  wheat  and  flour;  for 
it  must  have  been  intended  from  the  very  nature  of  the 
transaction,  and  the  evidence  is  explicit  that  it  was  in  fact  in- 
tended, to  give  Morrow  first  and  McPherson  last  some  sort  of 
control  over  the  articles  shipped,  or  over  the  specific  proceeds 
of  them,  to  secure  the  reimbursement  of  money  advanced. 
In  the  second  place — The  account  current  with  Williams, 
produced  by  Neufier  &  Hendrix,  which  (they  say)  embraces 
the  goods  that  are  the  subject  of  this  action,  debits  the 
defendants  with  the  nett  proceeds  of  those  goods  which  is  wholly 
inconsistent  with  the  pretension  that  they  were  purchased  in 
pursuance  of  a  contract  for  the  same  at  stipulated  prices.  Jn 
the  third  place — ^In  the  letter  of  the  30th  July  from  Williams 
to  the  defendants,  wherein  he  says  he  will  furnish  five  hun- 
dred barrels  of  flour  at  six  dollars  and  fifty  cents  per  barrel, 
and  from  three  to  ten  thousand  bushels  of  wheat  at  one  dollar 
and  fifty  cents  per  bushel,  he  also  says,  as  follows :  "  I  need 
DO  letters  of  credit  where  railroad  receipts  accompany  the 
drafts  and  therefore  return  them."    It  is  clear  from  this, 
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that  Williams  meant  to  pledge  tbe  articles  shipped  by  the 
use  of  the  carrier's  receipts,  and  not  to  relj  upon  bills  drawn 
on  his  vendees  in  Charleston,  nor  to  place  the  payees  of  those 
bills  upon  the  credit  of  him  and  his  consignees  merely.  He 
could  not  so  pledge  goods  that  had  become  another's  by  sale 
and  delivery.  He  n\eant  to  occupy  such  position  as  would 
preserve  the  right  of  stoppage  in  transitu.  Lastly — When 
Ehett,  in  behalf  of  the  plaintiff,  called  upon  the  defendants 
for  an  acceptance  of  the  draft,  or  a  renunciation  of  the 
consignment  by  an  indorsement  of  the  carrier's  receipts, 
whereby  he  would  have  been  entitled  to  demand  and  receive 
the  goods  from  the  carrier,  the  claim  of  title  to  them  by 
purchase,  or  the  right  to  hold  them  on  any  other  ground, 
was  not  pretended.  We,  therefore,  consider  the  jury  well 
warranted  in  afltening  that  Neuffer  &  Hendrix  were  not 
purchasers,  in  any  sense. 

Then,  in  the  argument  here,  the  defendants'  resort  to  the 
rights  of  consignee  or  factor,  and  assert  a  claim  to  retain  for 
liens,  to  wit,  for  expenses,  for  balance  on  account,  and 
liabilities  for  acceptances.  This  right,  they  allege,  existed 
when  a  demand  was  made  by  Bhett,  on  the  28th  August, 
1855,  and  no  reimbursement  or  release  from  liability  was 
then,  or  afterwards  made  or  tendered. 

There  is  no  occasion  to  discuss  the  fruitful  topic  of  law  as 
to  such  rights  of  factor  or  consignee,  being  creditor  of  the 
shipper  upon  advances  made,  expenses  paid,  or  acceptances 
yet  to  mature.  The  general  principle  is  clear  enough  in  favor 
of  such  right  to  retain  in  such  circumstances.  But  the 
question  arises,  was  there  in  point  of  &ct  any  lien  on  these 
goods? 

As  to  advances  made  or  liabilities  upon  acceptances;  there 
is  no  evidence  of  either,  (unless  it  can  be  discovered  in  the 
account  current,)  on  the  28th  August,  1855,  or  at  any  other 
time,  touching  the  specific  wheat  and  flour  in  question.  The 
wheat  was  not  delivered  to  the  railroad  in  Tennessee  earlier 
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certainly  than  the  81st  July,  1855,  and  the  flour  not  earlier 
than  the  15th  and  21st  August,  of  the  same  year.  Now  the 
acceptances  charged  in  the  account  with  Williams  are  all 
before  either  of  the  above  dates :  they  are  of  July  23d,  July 
24th,  and  August  3d,  1855,  and  make  an  aggregate  of  three 
thousand  seven  hundred  and  fifty-five  dollars.  When  we 
observe,  as  the  report  states,  that  "  from  June  to  September 
large  shipments  of  wheat  and  flour  were  made  by  Williams 
to  the  defendants,  the  sales  of  which  were  made  by  them  'till 
November," — that  Williams'  plan  of  business,  as  set  forth  in 
his  letter  of  July  30th,  and  illustrated  by  what  he  actually 
did  with  McPherson,  was  to  draw  a  bill  against  his  shipments 
and  supply  the  payee  of  the  same  with  the  carrier's  receipts — 
that  there  is  no  evidence  and  if  the  truth  were  otherwise  the 
defendants  would  have  shown  it,  that  Williams  drew  any 
bill  against  the  wheat  and  flour  in  question,  except  that 
delivered  to  McPherson  and  refused  acceptance  by  the  defend- 
ants, it  cannot  be  believed  or  plausibly  affirmed,  that  on  the 
28th  August,  1855,  they  were  under  acceptance  for  Williams 
on  account  of  these  particular  parcels  of  wheat  and  flour,  or 
either  of  them.  Such  matters  as  are  entered  in  their  account, 
under  two  lumping  items,  under  the  general  date  of  December 
29th,  sold  nobody  knows  when  or  when  received,  may  or 
may  not  embrace  the  parcels  now  sued  for,  but  the  aggregate 
nett  proceeds  make  the  defendants  debtors,  not  creditors.  So 
the  right  to  enforce  any  specific  liens  on  the  specific  wheat 
and  flour  is  not  established,  but  rather  disproved. 

As  to  their  right  to  retain  for  general  balance  on  account 
against  Williams — Where  is  the  evidence  that  he  owed  them 
any  general  balance,  at  any  particular  time  ?  If  the  truth 
-was  so,  could  not  the  defendants  have  shown  it  ?  What  they 
do  show,  however,  is  this ;  under  date  29th  December,  1856, 
they  credit  Williams  with  three  thousand  one  hundred  and 
fifty-one  dollars  and  sixty -six  cents^  nett  sales  of  flour  and 
shorts,  due  September  10th  preceding,  and  with  one  thous- 
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and  six  hundred  and  twenty-one  dollars  and  sixty-three  cents 
for  nett  sales  of  wheat,  due  September  24th  preceding, 
amounting  in  the  aggregate  to  four  thousand  seven  hundred 
and  seventy  three  dollars  and  twenty-nine  cents.  Deduct  for 
acceptances  charged  by  the  defendants,  and  hereinbefore 
stated,  three  thousand  seven  hundred  and  fifty-five  dollars, 
and  the  balance  was  in  favor  of  Williams  for  one  thousand 
and  eighteen  dollars  and  twenty-nine  cents.  Nor  is  this 
balance  to  be  reduced  by  the  item  of  one  thousand  dollars 
entered  as  for  forfeiture  paid  to  Ravenel  &  Co.  Neither  the 
payment  of  this  item  nor  the  authority  and  duty  to  pay  it, 
on  account  of  Williams,  is  proved.  A  book  entry  will  not 
maintain  such  demand.  Whether  such  sum  was  ever  paid, 
or  to  whom,  the  defendants'  witness  did  not  know.  He  said 
defendants  paid  to  Bavenel  &  Co.  a  forfeiture  upon  default 
in  supplying  wheat  according  to  their  contract.  In  their 
account  with  that  firm,  however,  we  find  charged  on  that 
score,  under  date  18th  September,  1855,  five  hundred- and 
forty  dollars  and  thirty  cents,  forfeiture  on  five  thousand 
four  hundred  and  three  bushels  of  wheat,  short  delivery. 
The  rate  of  forfeiture  was  therefore  ten  cents  per  bushel. 
What  had  Williams  to  do  with  this  ?  The  forfeiture  charged 
to  him  as  paid  to  Bavenel  &  Co.,  is  represented  to  have 
accrued  on  a  contract  with  them  by  Williams  through  the 
defendants,  is  set  down  at  one  thousand  dollars,  and  under 
date  25th  August,  1855.  It  is  urged  that  this  arose  from 
Williams'  default  to  forward  ten  thousand  bushels  of  wheat 
according  to  his  contract,  as  shown  by  his  letters,  copies  of 
which  appear  in  the  brief.  There  is  not  a  particle  of  proof 
of  such  a  contract  between  Williams  and  Ravenel  &  Co., 
and  this  item  of  forfeiture  becomes  too  suspicious  to  warrant 
any  complaint  against  a  jury  who  should  reject  it,  when  the 
confiict  of  dates  and  sums  above  noticed, is  taken  into  con- 
sideration. In  one  account  a  forfeiture  for  five  hundred  and 
forty  dollars  and  thirty  cents,  is  entered  on  18th  September; 
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in  the  other  the  forfeiture  is  entered  for  one  thousand  dollars 
as  of  25th  August.  Conjectures  are  submitted  to  account  for 
these  discrepancies,  but  where  a  man  is  called  upon  to  pay 
one  thousand  dollars  on  such  a  score  as  this,  nothing  less 
than  explicit,  intelligible  and  reliable  proof  will  do.  The 
lack  of  such  evidence,  on  the  part  of  those  who  make  such 
demand,  and  the  production  of  such  evidence  as  we  have 
here,  combine  to  explode  the  item  for  forfeiture.  Then,  we 
conclude,  there  is  no  evidence  that  on  the  28th  August,  when 
the  plaintiff  demanded  an  acceptance  of  his  draft  for  one 
thousand  five  hundred  dollars,  or  a  transfer  of  the  wheat  and 
flour,  or  what  is  tantamount,  a  relinquishment  to  him  of  a 
right  to  receive  them,  the  defendants  had  any  general  balance 
against  Williams  on  fitctorage  account. 

As  to  their  lien  at  that  time  for  expenses  or  commissions, 
or  both — Whether  the  wheat  had  been  then  received,  or  if 
so,  whether  it  had  been  sold,  is  left  in  uncertainty.  Hendrix 
said,  he  did  not  know  whether  the  flour  had  been  received 
and  he  said  no  more.  No  claim  so  far  as  the  evidence  goes, 
was  then  made  to  retain  on  any  account  whatever.  How 
could  payment  be  made  of  such  a  claim,  or  tender  of  it 
required,  when  such  right  was  unclaimed  and  unknown? 
If  a  party  have  a  lien  and  does  not  mention  it  as  a  ground  of 
refusal,  but  refuses  upon  other  grounds,  it  is  evidence  of  his 
having  waived  the  lien ;  Duke  vs.  Richards  and  note,  41  Eng. 
Com,  L  K.  840. 

Thus  far  the  result  is,  that  in  the  four  hundred  and  eighty- 
six  bushels  of  the  wheat,  and  one  hundred  and  fifty  barrels 
of  flour,  the  defendants  had  no  right  of  property,  absolute  or 
qualified,  and  ought  to  have  rendered  them  to  the  rightful 
owner  on  the  28th  August,  1855. 

We  are  thus  brought  to  the  question,  had  McPherson  then 
the  right  of  property  in  the  wheat  and  flour :  if  he  had  not 
there  was  at  that  time  no  conversion  as  against  him. 

Whatever  equitable  interest  or  lien  he  may  have  had  by 
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the  possession  of  the  carrier's  receipts  and  the  advancement 
of  money  to  the  shipper  upon  his  bill  drawn  against  the 
goods,  he  had  not  on  the  28th  August  such  legal  title  to 
them  as  would  have  then  maintained  an  action  of  trover. 
This  seems  very  plain  when  we  observe,  that  on  the  21st 
August,  Williams  being  then  the  unquestionable  owner  of  the 
goods,  drew  a  bill  against  them  upon  the  consignees  for  one 
thousand  five  hundred  dollars  and  delivered  that,  with  the 
carrier's  receipts,  to  the  payee,  the  plaintiff.  What  then  was 
expected  and  necessarily  imported  by  such  transaction? 
Undoubtedly  that  Neuffer  &  Hendrix  would  accept  the  bill 
and  sell  the  goods  to  pay  it.  If  the  goods  themselves  were 
sold  the  receipts  might  as  well  have  been  then  indorsed  as  on 
the  3d  September  afterwards.  While  goods  are  in  transitu  it 
is  often  very  difficult  to  say,  as  whose  agent  the  carrier  holds 
them,  when  a  transfer  of  some  right  of  property  in  them,  or 
some  kind  of  possession  of  them,  actual  or  constructive,  is 
meant  to  be  transferred  by  the  original  bailor  to  a  third 
person :  and  this  presents  the  arena  of  vast  litigation.  Every 
such  case  must  rest  as  well  upon  intention  as  upon  acts  done. 
We  think  the  facts  show  that  Williams  never  parted  with  the 
legal  right  to  the  goods,  the  right  of  stoppage  in  transitu^ 
either  to  Morrow  or  to  McPherson,  and  that  he  never  so  intended 
until  the  3d  September,  when  he  assigned  the  receipts.  Then 
it  was  that  McPherson  acquired  such  legal  interest  as  would 
maintain  trover,  against  a  wrong  doer.  He  did  not  before 
acquire  it,  else  the  bill  of  exchange  to  be  accepted,  and  paid 
by  the  defendants  out  of  the  sales  of  the  goods,  would  never 
have  been  drawn.  This  consideration  overthrows  the  idea 
that  the  mere  delivery  of  the  carrier's  receipts  not  indorsed  or 
assigned,  was  a  symbolical  delivery  of  the  goods  themselves, 
as  in  the  case  of  the  key  of  a  warehouse,  or  the  transfer  of  a 
bill  of  lading  within  the  law  commercial.  In  the  case  of 
Wilkes  et  al  vs.  Ferris,  5  Johns.  336l>k  cited  for  the  plaintiff,  the 
sugar  there  in  question  had  itself  been  assigned,  and  the 
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warehouseman's  receipt  delivered  by  the  assignor,  and  this 
makes  an  obvious  distinction  between  that  case  and  this. 
The  defendants  were  expected  to  accept  the  bill  of  exchange, 
and  it  could  not  have  been  designed  that  they  should,  when 
the  receipts  unassigned  were  delivered,  part  with  the  goods, 
This  seems  to  have  been  understood  by  McPherson  and 
Williams,  for  measures  were  at  once  taken  to  procure  assign- 
ments of  the  receipts.  It  is  not  perceived  how  McPherson 
could  have  compelled  a  delivery  of  the  wheat  and  flour  to 
him,  by  the  railroad  or  other  person,  before  he  acquired  the 
right  so  to  do  on  the  3d  September,  1855. 

Nevertheless  we  think  that  McPherson's  action  was  well 
founded  when  he  did  institute  it.  What  occurred  on  the 
28th  August,  though  no  conversion  as  against  him,  was  full 
notice  to  the  defendants  of  his  claim  and  of  a  revocation  of 
their  authority  to  receive  the  goods  or  to  dispose  of  them, 
proceeding  from  Williams  who  was  the  owner  confessedly. 

The  plaintiff  brought  his  action  in  October,  he  acquiired  his 

legal  right  on  the  3d  September,  meantime,  or  at  some 

uncertain  time  which  the  defendants  chose  to  leave  uncertain, 

they  sold  the  goods,  and  certainly  that  act  was  a  conversion 

itself.    If  a  party  wrongfully  assume  property  in  goods 

belonging  to  another,  or  wrongfully  use  them,  it  amounts  to 

a  direct  conversion,  and  in  general  no  demand  or  refusal  is 

necessary  before  bringing  an  action,  nor  is  it  necessary  to 

offer  to  pay  any  charges.     6  East,  540.    Brown  on  Actions 

at  Law,  437,  and  the  authorities  cited  in  note.  It  was  indeed 

contended  that  the  wheat  was  received  and  perhaps  sold 

before  the  28th  August,  and  before  McPherson's  title  was 

perfected.    K  this  be  true,  (and  the  defendants  having  it  in 

their  power  failed  to  prove  it,)  what  more  natural,  what  more 

incumbent  on  them,  than  to  have  said  so  to  Bhett,  and  to  have 

placed  their  refusal  to  accept  the  draft,  or  to  transfer  or  deliver 

the  goods,  on  such  grounds  7    Yet  the  defendants  did  not, 

and  in  the  account  current  produced  by  them  they  do  not. 
Vol.  XL— 19 
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disclose  the  time  of  sale,  nor  identify  one  parcel  of  wheat 
or  flour  as  distinguished  from  another,  nor  adduce  any 
evidence  on  these  points.  If  they  thus  withhold  what  it  must 
be  presumed  was  in  their  power  to  disclose,  they  cannot 
justly  complain  that  adverse  inferences  have  been  drawn  from 
imperfect  and  dubious  disclosures,  some  of  which,  as  the  item 
of  forfeiture  for  example,  excites  distrust. 

We  have  not  in  this  discussion  been  guided  by  the  order 
observed  in  the  series  of  grounds  of  appeal,  nor  have  we  alto- 
gether restrained  our  investigation  to  limits  plainly  prescribed 
by  them.  The  grounds  of  appeal  taken  ought  to  limit  the 
discussion  in  this  Court.  It  was  desirable  however  to  give  them 
in  the  present  instance,  a  liberal  scope,  rather  than  incur  the 
hazard  of  too  narrow  a  view  of  the  real  merits  of  this  cause. 
The  observations  already  made  comprise  a  consideration  of  the 
meritorious  questions  which  the  evidence  makes,  and  grounds 
of  appeal  taken  could  make  no  more.  If  certain  questions 
were  not  made  upon  the  circuit,  or  little  attended  to  there, 
that  are  stirred  here,  or  if  a  better  foundation  could  have 
been  laid  there  for  the  defendants,  in  certain  respects,  by  the 
production  of  more  testimony  than  they  did  adduce,  and 
they  have  suffered  from  obscurities  thence  arising,  the 
consequences  must  justly  rest  upon  themselves. 
The  motion  is  dismissed. 

Wabdlaw,  Whitnkr,  Glover  and  Munro,  JJ.,  concurred. 

Motion  dismissed. 
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Neighbob  Windham  vs.  G.  W.  Ehame. 
Damages — Case — Public  Nuisance. 

In  an  action  on  the  case  for  obstructing  a  public  way,  vindictive  or  pun- 
itive damages,  beyond  the  amount  of  the  plaintifTs  actual  loss,  may  be 
given. 

BEFORE  WARDLAW,  J.,  AT  CHARLESTON,  MAY  TERM, 

1857. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  Action  on  the  case  for  special  damage  done  to  the  plain- 
tiff by  the  defendant's  obstruction  of  the  way  from  a  public 
road  to  a  public  landing  on  Wadboo  river. 

"  The  public  right  to  the  landing,  and  to  the  way  from  the 
road  to  the  landing,  was  shown  by  evidence  of  long  contin- 
ued use  by  everybody  that  pleased,  and  of  repeated  acknow- 
ledgments by  various  proprietors  of  the  land  which  includes 
and  surrounds  the  landing  and  way.  The  defendant  acquired 
this  land  by  purchase,  in  1858,  and  there  was  evidence  of  his 
declarations  and  of  circumstances,  which  went  to  show  that 
he  knew  well,  and  had  assented  to,  this  public  right  in  land 
covered  by  the  conveyance  to  him. 

"  The  plaintiflT's  land  extended  from  three-quarters  of  a 
mile  to  one  and  a  half  miles  from  the  landing,  and  he  was 
xised  to  cut  wood  on  his  land,  and  to  ship  it  to  market  from 
this  landing.  In  1855  he  hauled  to  an  old  field,  the  point  of 
his  land  nearest  to  the  landing,  fifty  cords ;  he  hauled  two 
loads  to  the  landing ;  when  he  came  with  the  third  load,  he 
found  that  the  defendant  had  obstructed  the  way  between 
the  public  road  and  the  landing,  and  forbade  his  passing. 
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He  threw  this  load  by  the  road  side.  The  two  loads  which 
he  had  deposited  on  the  landing,  the  defendant  took  and 
sold,  saying  that  they  were  his,  as  he  had  forbid  plaintiff 
from  hauling  to  the  landing.  The  remainder  of  the  fifty 
cords  lay  useless  in  the  old  field,  and  is  now  much  deteriora- 
ted. It  was  never  worth  more  than  one  hundred  and  fifty 
dollars  at  the  landing. 

"  I  held  that  the  peculiar  damage  which  the  plaintiff  has 
sustained  in  the  loss  of  his  wood,  over  and  above  the  damage 
which  all  the  community  had  suffered  from  a  public  nuisance, 
would  sustain  his  private  action : 

"  That  in  estimating  damages,  so  far  as  reparation  was  in- 
tended, the  jury  was  bound  to  confine  itself  to  the  actual  loss, 
and  could  not  consider  profits  prevented  or  other  such  specu- 
lative loss. 

'^  But  that  in  actions  on  the  case,  punitive  damages  might 
be  found  in  the  sound  discretion  of  the  jury,  if  evil  motive 
or  unworthy  conduct,  deserving  punishment,  had  been  estab- 
lished against  the  defendant.  I  submitted  the  motive,  and 
conduct  of  this  defendant  to  the  consideration  of  the  jury. 

"  The  verdict  was  for  plaintiff  five  hundred  dollars." 

The  defendant  appealed  and  now  renewed  in  this  Court, 
his  motion  for  non-suit,  on  the  ground,  that  the  damage 
proved  in  this  case  was  not  of  the  character  which  will  sus- 
tain a  private  action. 

And  failing  in  that  motion  then  he  moved  for  a  new  trial, 
upon  the  grounds: 

1.  That  his  Honor  charged  that  the  jury  had  the  power  to 
find  a  verdict  for  vindictive  or  punitive  damages,  whereas,  it 
is  respectfully  submitted,  that  in  private  actions  for  damages 
by  a  public  nuisance,  the  verdict  must  be  limited  to  the 
actual  damage. 
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2.  Because,  even  if  the  law  in  such  case,  permitted  a  ver- 
dict for  vindictive  damages,  there  was  no  proof  of  malice  or 
evil  motive  or  other  matter,  to  warrant  the  verdict  in  this 
case. 

Pressley,  for  appellant,  cited  McDowell  vs.  Murdoch,  1  N. 
&  McC.  237 ;  Duncan  vs.  Markley,  Harp.  276 ;  Wilkes  vs. 
Hungerford  &  Co,,  29  Eng.  C.  L.  R.  281 ;  Myers  vs.  Malcolm,  6 
Hill,  294 ;  Stallings  vs.  (hrhett,  2  Sp.  612  ;  4  Denio,  461. 

Hayne,  contra,  cited  Sedgw.  on  Dam.  85,  38,  551 ;  2  Wils. 
205  ;  State  vs.  Pettus,  7  Eich.  890. 

The  opinion  of  the  Court  was  delivered  by 

Gloveb,  J.  The  special  injury  alleged  by  the  plaintiff, 
consists  of  the  loss  and  deterioration  in  value  of  several  cords 
of  wood,  caused  by  the  defendant's  unlawful  act  in  obstruct- 
ing a  public  road.  It  is  conceded,  that  whoever  sustains  a 
particular  injury  from  a  public  wrong,  beyond  that  suffered 
by  the  rest  of  the  community,  may  maintain  an  action — con- 
sequently the  motion  for'  a  non-suit  was  abandoned  at  the 
hearing,  and  the  argument  was  confined  to  the  motion  for  a 
new  ttial,  on  the  ground  of  error  in  the  charge.  The  jury 
were  instructed,  "  that  in  actions  on  the  case,  punitive  dama- 
ges might  be  found  in  the  sound  discretion  of  the  jury,  if 
evil  motive  or  unworthy  conduct,  deserving  punishment,  had 
been  established  &gainst  the  defendant." 

The  form  of  action  furnishes  no  certain  rule  by  which 
damages  may  be  measured.  In  actions  of  contract  the  mo- 
tive of  the  defendant  is  not  generally  an  element  which  enters 
into  the  estimate  of  damages,  but  in  actions  of  tort,  a  large 
discretion  is  allowed  to  the  jury  if  the  act  be  wilful  or  the 
intent  malicious.  The  general  rule  adopted  in  injuries  to 
person,  character  or  property,  whether  the  action  be  trespass 
or  case,  is  that  all  the  attending  circumstances,  showing  a 
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malicious  motive,  maybe  given  in  evidence,  and  damages 
may  be  awarded  not  only  to  recompense  the  plaintiflP  but  to 
punish  the  defendant.  In  actions  on  the  case  where  the  act 
complained  of  was  the  result  of  negligence,  exemplary  dam- 
ages are  allowed ; — as  where  injury  arose  from  the  defect  of 
a  bridge  which  the  defendants  were  bound  to  repair,  (  Whipple 
vs.  Walpole^  10  N.  H.  E.  180.)  If  personal  property  is  malic- 
iously injured  or  destroyed,  in  an  action  of  trespass,  the 
extent  of  relief  is  not  limited  to  the  actual  loss,  and  in  one 
case  for  beating  a  horse  to  death,  where  smart  money  was 
given,  the  Court  said,  "  We  should  have  been  better  satisfied 
with  the  verdict  if  the  amount  of  the  damages  had  been 
greater  and  more  exemplary."  (  Wbert  vs.  Jenkins,  3  Johns.  56.) 

Whether  the  relief  is  sought  in  trespass  or  case,  for  injury 
to  personal  property,  all  the  surrounding  circumstances  that 
give  color  to  the  act  and  explain  the  motive,  are  admissible 
in  evidence  to  ascertain  if  the  act  be  the  result  of  accident  or 
negligence,  or  of  deliberate  and  evil  purpose,  and,  if  from 
malfeasance,  an  amount  beyond  the  pecuniary  loss  should  be 
given,  by  way  of  punishment.  In  cases  of  tort  to  the  person 
or  character,  damages  must  depend  in  a  great  measure  upon 
the  motive  and  degree  of  aggravation,  and  "  the  verdict  is 
generally  a  resultant  of  the  opposing  forces  of  the  counsel 
on  either  side,  tempered  by  such  moderating  remarks  as  the 
judge  may  think  the  occasion  requires."  (Mayne  on  Law  of 
Dam.  12.) 

The  injury  to  the  plaintiff's  property  Was  caused  by  the 
deliberate  act  of  the  defendant  in  obstructing  a  public  way, 
and  by  the  conversion,  subsequently,  to  his  own  use  of  so 
much  of  the  wood  as  he  had  enclosed  by  his  fence  on  the 
public  landing.  From  the  attendant  circumstances  his  wan- 
ton conduct  may  be  reasonably  inferred — ^and  if  the  plaintiff 
had  endeavored  either  to  re-possess  himself  of  his  property, 
or  to  assert  his  right  to  the  use  of  the  way  by  abating  the 
nuisance,  otherwise  than  by  due  course  of  law,  the  couse- 
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qnences  probably  would  have  been  a  breach  of  the  peace. 
Had  tht  defendant  acted  on  a  mistaken  opinion  of  his  right 
to  the  land,  it  would  have  weakened  the  presumption  of  a 
malicious  purpose ;  but  he  both  knew  and  had  assented  to  the 
public  right. 

Where  a  nuisance  is  not  abated,  after  one  verdict,  the  jury 
may  give  punitive  damages  in  a  second  action  brought  for 
the  continuance  of  the  nuisance,  upon  the  ground,  that  from 
his  failure  to  abate  it,  after  verdict,  it  is  presumed  that  the 
defendant's  original  act  was  wilful,  and  from  which  an  inten- 
tion to  continue  the  nuisance  is  inferred.  If  from  the  cir- 
cumstances that  give  character  to  his  act,  his  motive  can  be 
ascertained,  in  the  first  action,  the  plaintiff  is  entitled  to  such 
enhanced  damages  as  will  afford  complete  redress  by  a 
prompt  abatement  of  the  nuisance. 

The  plaintiff  has  set  out  his  special  damage,  and  we  are  of 
opinion  that  the  evidence  was  properly  admitted  to  show  the 
defendant's  motive,  and  that  the  jury  was  not  limited  to  the 
actual  pecuniary  loss.  There  was  evidence  from  which  the 
defendant's  wanton  purpose  may  be  inferred,  and  the  amount 
of  the  verdict  does  not  appear  to  exceed  the  bounds  of 
wholesome  example. 

The  authority  of  SamiUon  vs.  Feemster  may  be  relied 
upon  in  support  of  this  opinion,  (4  Bich.  78.)  That  was  an 
action  on  the  case,  and  the  charge  was  "  that  if  the  evidence 
satisfied  the  jury  that  Feemster  had  taken  up  and  caused  to 
be  committed  to  jail,  as  a  runaway,  the  plaintiff's  negro, 
knowing  he  was  not  a  runaway,  and  had  done  this  act 
malevolently  with  a  view  to  harass,  vex  and  insult  the 
plaintiff,  they  might  give  an  amount  of  damages  beyond  that 
specially  set  forth  in  the  declaration."  The  damages  were 
punitive  and  the  charge  was  approved. 

Motion  dismissed. 

Wardlaw,  Whitneb  and  Munro,  JJ.,  concurred. 

Motion  dismissed. 
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E.  N.  GouRDiK  VS.  Pbeston  West  and  Alexander 

EOBEBTSON,  EXECUTOBS. 

Salvage — Master  and  Slave. 

Where  salvage  is  awarded  to  a  slave  as  one  of  the  crew  of  a  saving  ves- 
sel, it  belongs  not  to  the  owner  of  the  slave  if  he  be  hired  oat,  bat  to 
the  party  to  whom  the  slave  was  at  the  time  hired. 

BEFORE  GLOVER,  J.,  AT  CHARLESTON,  FALL  TERM,  1857, 

The  report  of  his  Honor,  the  presiding  Judge,  is  as 
follows: 

"  The  plaintiflF  sued  in  the  summary  process  jurisdiction, 
and  the  case  was  this :  John  Magee,  the  testator,  in  his  life- 
time, hired  a  slave  named  John,  of  plaintiff,  to  work  on  board 
of  the  steamer  General  Clinch,  which  vessel  he  commanded. 
During  the  continuance  of  the  contract  of  hiring,  the  steamer 
fell  in  with  and  saved  a  wreck.  The  claim  for  salvage  was 
referred  to  a  Committee  of  the  Chamber  of  Commerce,  who 
awarded  a  certain  amount  to  the  owners,  officers  and  crew  of 
the  steamer.  Persons  acting  as  average  adjusters  afterwards 
apportioned  this  amount  among  the  officers  and  crew  accor- 
ding to  the  established  usage.  Capt.  Magee  died  a  few  days 
before  the  award  was  made,  and  the  defendants,  his  executors, 
represented  the  whole  slave  crew,  including  John,  who  was 
employed  as  steward,  giving  consent  for  them  and  binding 
them  to  abide  the  award  of  the  Chamber  of  Commerce,  and 
they  received  the  amount  awarded  to  the  slave  crew.  The 
plaintiff  took  no  part  in  the  reference  to  the  Chamber  of 
Commerce.  In  the  apportionment  made  among  the  crew  the 
sum  of  seventy- three  dollars  and  sixty -three  cents  was  allowed 
to  the  steward,  (John.) 
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*'  Three  steamers  were  engaged  in  saving  the  wreck,  and 
the  average  adjusters  were  employed  by  the  agents  of  Capt. 
Magee  to  ascertain  what  portion  of  the  gross  amount,  which 
had  been  awarded  by  the  Chamber  of  Commerce,  each 
steamer  was  entitled  to. 

"It  was  admitted  that  it  is  the  usual  practice  for  steamers 
to  go  to  the  aid  of  vessels  ashore,  and  that  the  plaintiff  has 
been  for  years  ^nd  still  is  a  merchant,  and  doing  such  business 
as  brings  him  into  contact  with  vessels. 

"  The  plaintiff,  as  owner  of  John,  sues  to  recover  seventy- 
three  dollars  and  sixty-three  cents,  the  amount  allowed  to  the 
steward  by  the  average  adjusters,  and  which  had  been  paid 
to  the  defendants,  executors  of  Capt.  Magee. 

"  As  the  service  was  performed  by  John  during  the  con- 
tract of  hiring  and  while  he  was  under  the  control  of  Capt. 
Magee,  who  was  entitled  to  the  fruits  of  his  labor,  I  was  of 
opinion  that  the  payment  to  his  executors  was  proper,  and^ 
therefore,  decreed  for  the  defendants.". 

The  plaintiff  appealed  upon  the  grounds : 

1.  That  salvage  being  one  of  the  civil  rights  which  would 
belong  to  a  slave,  if  a  freeman,  and  not  to  his  hirer,  is  vested 
in  his  owner  and  not  in  his  hirer. 

2.  That  the  hirer  of  a  slave,  even  if  owner  for  the  term,  is 
entitled  to  nothing  but  what  such  slave  acquires  as  a  quan- 
tum meruit  pro  opere  et  Idbore;  and  that  salvage  is  not  such. 

Ydutiff,  for  appellant.  Whatever  a  hired  slave  earns  as 
salvage,  belongs  to  his  owner  and  not  to  his  hirer ;  because 
(I.)  salvage  is  not  a  qiuzntum  meruit  pro  opere  et  lahore^  and 
because  (II.)  the  hirer  is  entitled  only  to  what  a  hired  slave 
earns  as  such,  and  because  (III.)  salvage  is  a  civil  right  which 
the  slave,  if  a  free  servant,  and  not  his  master,  would  enjoy 
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and  appertains  consequently  to  his  owner — ^the  representative 
of  his  personality. 

I.  Salvage  is  not  a  quantum  meruit,  &c.  Conkling  Ad.  Jur., 
&c.,  278  ff.  Abbott,  Shipping  (side  page,)  554.  It  is  not  the 
subject  of  contract.  Conkling,  loco  citato,  279-280;  The 
Schooner  Emulous,  1  Sum.  210. 

Rooles  d'Oleron,  Art.  4,  \      Pardessus,  Collection  de 

Le  Consulat  de  la  Mer.,  ch.  182,  >  Lois  Maritimes,  vol.  1,  p. 
Guidon  de  la  Mer.,  Art.  81,  )  826,  and  vol.  2,  pp.  308, 394 

And,  when  earned  by  an  apprentice — the  almost  temporary 
slave  of  his  master  (Hargrave's  note  to  Coke  on  Litt.  117  a.) 
— belongs  to  him  and  not  his  master.  The  Columbine,  2  W. 
Eob.  186-187 ;  The  Two  Friends,  2  W.  Rob.  858 ;  Bell  vs. 
The  Ann,  2  Peters  Ad.  282 ;  The  Blaireau,  2  Cranch,  270 ; 
The  Caroline^  7  Jurist,  660.  It  is  owing  to  its  character  of 
being  no  qiuintum  meruit,  but  only  a  reward  for  services 
gratuitously  offered,  that  passengers,  &c.,  no  matter  how 
efficient  their  services,  are  generally  entitled  to  no  salvage. 
Conkling,  1.  c.  274-277. 

It  is  awarded  for  services,  which,  if  performed  on  land, 
would  be  entitled  to  no  compensation.  The  Blaireau^  2 
Cranch,  266. 

If  a  salvor,  entitled  to  ever  so  large  a  salvage,  embezzles 
any  part  of  the  property  salved,  he  forfeits  all  claim.  The 
Blaireau,  1.  c.  266 ;  Conkling,  1.  c.  295 ;  Abbott,  1.  c.  560,  note  1. 

It  has  been  expressly  so  decided.  Bowe  vs.  The  Brig^  1 
Mason,  375 ;  The  Blaireau,  2  Cranch,  266 :  Bearse  vs.  Two 
hundred  and  forty  pigs  of  copper,  1  Story,  325 ;  The  Schooner 
Emulous,  1  Sum.  210 ;  The  Henry  Ewhank,  1  Sum.  413.  The 
hirer  is  entitled  only  to  what  the  slave  hired  to  him  accjuires 
as  a  quantum  meruit  pro  opere  et  labore,  in  the  service  for 
which  he  is  hired.  Smith,  Master  &  Servant,  (Law  Lib.  65) 
80 ;  Story,  BaQments,  §§  395,  394,  383-385 ;  Kent,  Commen- 
taries,  2  v.  586. 

And  the  opinion,  that  the  hirer  of  a  slave  is  his  owner 
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pro  tem.  is  not  supported  by  our  decisions.  Colcock  vs. 
Ooode  &  Bose,  3  McC.  616 ;  Wells  vs.  Kinnerly,  4  McC.  123, 
124 ;  Antonio  vs.  Clisaey^  3  Rich.  204 ;  Perry  vs.  Dunlap^  1 
Hill,  401 ;  Corley  vs.  Cleckley,  Dud.  35 ;  Tennent  vs.  Dendy^ 
Dud.  85 ;  Wilder  vs.  Richardson^  Dud.  323 ;  White  vs.  Arnold^ 
6  Rich.  138;  StinUm  vs.  Wren,  2  Rice  Dig.  94.  But  is  refuted 
by  the  general  doctrine  of  bailments.  Story  and  Kent,  as 
above ;  Spencer  vs.  Pilcher,  8  Leigh.  582.  And  by  our  own 
cases.  Helton  vs.  Casion,  2  Bail.  95  ;  White  vs.  Chambers,  2 
Bay,  70 ;  Oarsten  vs.  Murray,  Harp.,  113 ;  Tennent  vs.  Dendy, 
Dud.  83  ;  Bacot  vs.  Pamell,  2  Bail.,  424 ;  Garley  vs.  Cleckley^ 
Dud.  35.  Compare  Roman  Law  on  this  subject.  Tit.  2,  ch. 
9,  §4,  Institutes ;  Tit.  41,  ch.  1,  fr.  10,  §  3,  Digests;  and  Tit. 
S,  ch.  18,  §1,  Institutes. 

III.  From  the  nature  of  slavery,  "  a  slave  has  no  rights 
which  are  not  merged  in  or  do  not  flow  from  the  rights  of  his 
owner,"  and,  therefore,  all  the  rights,  which  a  slave,  if  a  free- 
man, would  enjoy,  are  vested  in  his  owner ;  consequently  the 
owner  of  a  letten  slave  retains  to  himself,  in  opposition  to  the 
hirer,  all  the  rights  which  a  free  servant  retains  to  himself  in 
opposition  to  his  master.  (See  cases  already  cited.) 

Compare  Tit.  4,  ch.  4,  principium  of  the  Institutes. 

And  because  salvage  is  a  civil  right,  which  the  slave,  if  a 
freeman,  would  enjoy,  and  not  his  master. 

As  in  cases  of  seamen.  Conkling,  1.  c.  274.  And  of  appren- 
tices. Tennent  vs.  Dendy,  to  show  analogy  between  appren- 
tices and  letten  slaves,  and  then  cases  already  cited'  in  regard 
to  apprentices. 

And  the  owners  of  vessels,  when  they  receive  salvage, 
receive  it  not  on  account  of  the  services  rendered  by  their 
servants,  (seamen,)  but  on  account  of  the  risk  run  by  their 
vessels.    Conkling,  1.  c.  292. 

IV.  Our  view  of  this  case  supported  by  Small  vs.  The 
Messenger,  2  Peters,  286;  The  Blaireau,  2  Cranoh,  240; 
Conckling,  1.  c.  277 ;  Flander,  Maritime  Law,  349. 
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V.  On  the  principle :  "  cujua  eat  periculum  gus  esse  debet 
commodum,^^  owner  should  have  the  salvage  earned  by  his 
letten  slave,  and  not  the  hirer ;  for  if  the  slave  had  perished 
in  wrecking,  his  loss  would  have  fallen  on  his  owner,  and 
not  on  his  hirer. 

Because  wrecking  not  being  necessarily  attended  with  loss 
of  life,  the  death  of  a  slave  engaged  in  it  would  be  presumed 
to  be  caused  by  his  own  negligence.  Clark  vs.  McDonald^  4 
McC.  228 ;  Felder  vs.  The  R.  R.  Co.,  2  McMul.  408. 

And  at  most,  bailee  is  liable  for  loss  only,  "  if  there  had 
been  an  omission  of  reasonable  diligence,"  which  omission 
must  be  proved  by  the  baQor.  Story,  Bailments,  §§  408,  398, 
899,  406,  410.  Swigert  vs.  Oraham,  7  B.  Mon.  662  :  Beverly 
vs.  Brooks,  Wheat.  100.  And,  fiirthermore,  whoever  hires  a 
slave  for  a  particular  calling,  warrants  his  fitness  to  perform 
all  its  duties,  and  can  claim  nothing  from  the  bailee  if  he  is 
lost  when  engaged  in  their  performance.  Story,  Bailments, 
§  890  a ;  Heailicote  vs.  Pennington,  11  Iredell,  648. 

Consequently,  as  wrecking  is  one  of  the  duties  of  the  sea- 
man, plaintiff  must  have  borne  the  loss  of  his  slave,  had  he 
perished  when  wrecking. 

And,  lastly,  as  plaintiff  knew  that  it  was  "the  usual 
practice"  for  steamers  to  go  wrecking,  and  did  not  object,  he 
would  be  concluded  from  claiming  any  compensation  for  the 
loss  of  his  slave.    McLaughlin  vs.  Lomas,  8  Strob.  85. 

Mitchell,  contra, 


The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  To  a  want  of  jurisdiction  suggested  in  the  argu- 
ment, it  may  be  answered  that  no  such  objection  was  taken  in 
the  pleadings  or  in  the  Court  below.  (  Vamey  vs.  Vosch,  8  Hill, 
289.)  But  if  the  objection  be  properly  before  us  the  reply  would 
be  conclusive,  that  the  case  does  not  involve  any  question 
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respecting  the  allowance  and  apportionment  of  salvage,  and, 
exclusively  within  the  admiralty  jurisdiction.  The  amount 
of  salvage  and  the  average  apportionment  have  already  been 
settled  by  the  Chamber  of  Commerce  at  the  instance  of  the 
defendants'  testator,  and  since  his  death,  the  sum  awarded  to 
John,  as  steward,  has  been  paid  to  the  defendants.  If,  there- 
fore, they  have  received  money  to  which  they  are  not  legally 
entitled  and  which  ex  equo  et  bono  belongs  to  the  plaintiff, 
an  action  for  money  had  and  received  will  lie  to  recover  it 
back,  and  this  is  the  plaintiff's  action.  Because  it  may 
become  necessary  in  the  adjudication  of  a  case  in  this  Court 
to  consider  or  apply  principles  of  law  which  have  been 
settled  by  other  tribunals,  it  does  not  follow  that  the  latter 
alone  have  cognizance  of  the  case.  In  actions  on  contracts  of 
marine  insurance,  an  objection  to  the  jurisdiction  of  this  court 
could  not  be  maintained,  because  in  settling  questions  of 
sea- worthiness  arising  in  such  actions,  we  look  for  aid  to  the 
decisions  of  Courts  of  Admiralty,  claiming  a  concurrent 
jurisdiction.  If,  therefore,  the  want  of  jurisdiction  had  been 
brought  to  the  notice  of  the  Court,  we  do  not  perceive  that 
the  objection  could  have  availed  the  defendants. 

The  motion  to  reverse  the  decree  rendered  by  the  Circuit 
Court  raises  the  question,  whether  salvage  awarded  to  a 
slave  while  under  a  contract  for  hire,  belongs  to  the  owner 
or  the  hirer. 

During  the  continuance  of  such  contracts,  the  hirer  is 
clothed  with  the  authority  of  the  owner.  He  alone  directs  the 
labor  of  the  slave,  enforces  obedience  by  proper  discipline, 
and  is  exclusively  entitled  to  the  profits  derived  from  his 
services.  His  rights  to  this  extent  are  established  by  the 
oases  cited  in  support  of  the  appeal,  and  it  must  be  acknow- 
ledged that,  without  a  distinct  recognition  of  them,  all  the 
strong  inducements  which  operate  in  the  making  of  contracts 
for  the  hire  of  slaves  would  be  wanting.  By  the  appellant's 
argument  the  general  rule  is  admitted,  that  what  a  slave  earns 
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in  the  performance  of  those  services  which  the  hirer  may 
lawfully  require,  under  the  terms  of  his  contract,  belongs 
to  him ;  but  cases  involving  the  compensation  awarded  to 
salvors  furnish,  it  is  said,  an  exception. 

Salvage  service  consists,  not  only  of  labor  rendered  volun- 
tarily, but  of  the  skill  displayed  and  of  the  risk  incurred  by 
those  who  undertake  it — and  as  an  inducement  to  meet 
promptly,  the  hazards  of  such  a  service,  the  courts,  acting 
upon  principles  of  public  policy,  are  prodigal  in  the  compen- 
sation they  bestow.    A  crew  shipped  to  perform  the  duties 
usually  required  of  mariners  and  apprentices  in  the  navigation 
and  preservation  of  the  ship,  are  under  no  obligation  imposed 
by  their  respective  articles  to  incur  the  toils  and  dangers 
incident  to  wrecking,  and  such  service  is,  therefore,  said  to 
be  gratuitous  and  extraordinary,  and  the  salvor  is  defined  by 
Lord  Stowell  to  be,  "  a  voluntary  adventurer."   (The  Neptune^ 
1  Hagg,  227.)    If  a  seaman  or  apprentice  should  refuse  to 
perforna  the  service,  obedience,  could  not  be  enforced  either 
under  the  shipping  articles,  or  articles  of  apprenticeship.    But 
is  the  service  of  a  slave  either  voluntarily  or  extraordinary, 
and  can  he  be  called  a  voluntary  adventurer  who  discharges 
duties  exacted  by  an  express  contract,  and  the  performance 
of  which  may  be  commanded  under  the  penalty  of  disobedi- 
ence?    Will  a  hired  slave  be  influenced  to  incur  great 
personal  danger,  which  is  one  of  the  elements  of  salvage 
service,  by  the  temptation  of  a  reward  which  he  cannot  hope 
to  enjoy  ?    Other  distinctions  may  be  found  between  agree- 
ments for  the  hire  of   slaves  and  shipping  articles,   and 
articles  of  apprenticeship.    Salvage  service  is  incident  to  the 
former  but  not  to  the  latter ; — is  an  ordinary  service  in  the 
one  case,  and  an  extraordinary  one  in  the  other ;  is  bestowed 
gratuitously  by  the  mariner  and  apprentice,  and  is  exacted 
from  the  hired  slave  by  the  command  of  his  qualified  owner. 
Although  contracts  for  salvage  are  not  generally  obligatory 
upon  the  owners  of  property  saved ;  yet  a  contract  made  by 
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the  master  of  a  ship  with  the  mariners  to  perform  all  the 
duties  that  pertain  to  the  business  of  wrecking,  in  considera- 
tion of  stipulated  wages,  might  be  enforced,  and  would  require 
service  neither  voluntary  nor  extraordinary ;  because  to  such 
employment  salvage  service  would  be  incident ;  and  in  what 
respect  does  the  plaintifiTs  agreement  with  Capt.  Magee  differ 
from  such  a  contract.  When  vessels  were  seen  in  imminent 
hazard,  the  General  Clinch  and  her  crew  were  usually  em- 
ployed to  render  assistance,  which  was  known  to  the  plaintiff 
when  he  hired  John,  and  consequently,  he  was  advertised 
that  this  was  in  the  course  of  the  ordinary  business  for  which 
Lis  services  were  required.  Unless  it  be  conceded  that  the 
hiring  was  in  reference  to  such  service,  (and  on  this  admis- 
sion the  appellant's  argument  rests,)  thp  risk  attending  it 
would  be  assumed  by  the  hirer,  and  consequently  he  would 
be  entitled  to  salvage,  which  is  the  consideration  awarded  for 
the  labor,  risk  and  skill — cujvs  est  periculum^  e/us  esse  debet 
eommodum, 

John  was  one  of  the  agents  employed  by  Captain  Magee, 
subject  to  his  orders  and  compelled  by  contract  to  yield 
obedience  in  discharging-  a  duty  required  in  the  ordinary 
course  of  his  business ; — and  although,  when  the  apportion- 
ment of  salvage  is  made,  reference  must  be  had  to  each  indi- 
vidual composing  the  crew,  the  amount  awarded  for  John's 
services  belongs  to  Captain  Magee, — not  because  he  incurred 
the  attendant  risk,  but  because  his  contract  with  the  plaintiff 
confers  the  right  to  receive  it.  Such  a  disposition  of  the 
salvage  would  add  to  the  inducements  which  influence  mas- 
ters of  vessels  to  undertake  the  performance  of  a  dangerous 
service.  If  a  steamer  engaged  in  the  coasting  business, — as 
the  General  Clinch  was, — ^be  manned  by  hired  slaves  in 
whole  or  in  part,  and  salvage  earned  by  the  crew  should  be 
awarded  to  the  owners  of  the  slaves,  the  temptation  to  incur 
risk  would  be  withheld  from  him  who  alone  if  governed  by 
cupidity,  can  command  the  performance  of  the  duty.    If  the 
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danger  to  life  is  greater  in  this  than  in  other  employments, 
the  owner  can  indemnify  himself  against  the  increased  hazard 
by  a  stipulation  for  higher  wages. 

We  do  not  perceive  the  analogy  suggested  between  mari- 
ners and  apprentices  and  hired  slaves  in  respect  to  the  com- 
pensation bestowed  for  salvage.  The  reward  is  oflFered  to 
encourage  personal  labor  and  risk,  and  is  distributed  per 
capita  among  the  adventurers,  which  distribution  cannot  efa- 
brace  one  who  neither  voluntarily  incurs  the  danger,  nor 
personally  enjoys  the  compensation.  As  the  service  consists 
of  different  elements,  it  is  argued  that  the  actual  value  of 
the  time  and  labor  should  be  awarded  to  the  hirer  and  the 
estimated  value  of  the  risk  to  the  owner ;  but  this  is  incon- 
sistent with  the  apportionment  made  among  mariners  and 
apprentices,  who  are  entitled  to  the  consideration  given  for 
the  whole  service  and  not  for  a  part.  If  the  hirer  is  entitled 
to  the  fruits  of  so  much  of  the  service  as  consists  of  labor, 
his  right  must  rest  on  the  terms  of  the  contract  which  secure 
to  him  the  earnings  derived  from  the  undivided  service. 

The  only  case  to  which  we  have  been  referred,  in  which 
salvage  was  awarded  to  a  slave,  is  Ma^on  et  al  vs.  The  JSlai- 
reau^  (2  Cranch,  240.)  The  amount  allowed  was  directed  to 
be  retained  for  the  owner  of  the  slave,  who  was  then  resident 
abroad,  and  it  does  not  appear  that  any  other  claim  was  in- 
terposed. The  conflicting  rights  of  owner  and  hirer  were 
not  discussed  nor  adjudicated.  It  may  be  that  the  slave  was 
a  mariner  shipped  for  the  voyage  under  shipping  articles,  or 
that  some  contract  was  made  stipulating  for  a  disposition  of 
the  salvage.  It  is  enough,  however,  that  the  question  raised 
here  was  not  submitted  to  the  Court  nor  was  it  decided. 

The  consideration  which  leads  a  majority  of  the  Court  to 
sustain  the  judgment  below  is,  that  it  is  consistent  with  the 
agreement  of  the  parties,  construed  according  to  those  rules 
which  regulate  contracts  usually  entered  into  for  the  hire  of 
slaves,  and  as  distinguished  from  shipping  articles.    If  John 
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was  employed  in  a  dangerous  service  and  contrary  to  the 
terms  of  the  hiring,  it  is  admitted  that  the  salvage  awarded 
belongs  to  the  hirer,  because  he  assumed  the  risk  and  under- 
took to  answer  for  the  consequences  of  such  service.  If  the 
service  was  authorized^  by  the  contract,  then  it  would  also 
belong  to  him,  because  it  was  incident  to  an  employment  for 
which  the  contract  provides. 
The  motion  to  reverse  the  decree  is  therefore  dismissed. 

Whitner  and  Munro,  JJ.,  concurred. 

Withers,  J.,  dissenting.  It  is  a  necessary  consequence  of 
the  relation  of  master  and  slave,  that  whatsoever  of  property 
the  latter  acquires  belongs  to  the  master.  This  follows,  as  a 
consequence,  from  the  substantial  principle,  that  the  civil 
rights  of  the  slave  are  centered  in  the  master.  The  doctrine 
is  more  generally  true  in  relation  of  master  and  slave  than 
in  that  of  master  and  apprentice.  It  is  not  disputed  that  if 
salvage  be  earned  by  an  apprentice,  not  a  slave,  that  acquisi- 
tion will  be  the  peculium  of  the  apprentice,  not  of  the 
master. 

The  ground  upon  which  such  acquisition  is  held  to  be 
appropriated  to  the  person  who  holds  a  slave  upon  a  contract 
of  hiring,  is,  that  he  is  the  owner  of  the  slave,  ipro  hac  vice, 
that  is,  for  the  term  of  the  hiring,  and  entitled  to  all  acquisi- 
tions meantime,  as  the  absolute  owner  is  generally. 

Many  of  our  cases  have  treated  him  who  hires  a  slave  for 
a  term,  as  the  purchaser  of  the  services  of  the  slave  for  and 
during  that  term  ;  and  such  decisions  are  not  only  authority 
for  lis,  but  satisfactory  authority,  because  they  are  founded 
on  solid  grounds.  The  question  is  whether  such  doctrine 
carries  to  such  temporary  purchaser  the  salvage  awarded, 
nnder  the  law  maritime,  to  the  slave,  who  performs  the 
office  of  humanity,  which  that  law  so  anxiously  encourages 
and  rewards  ? 

Vol.  XI.— 20 
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Salvage  is  the  reward  allowed  by  maritime  law  to  persons, 
who,  though  not  bound  by  duty  nor  induced  by  interest  so 
to  do,  save  a  ship  or  its  loading  from  impending  perils  of  the 
sea,  or  recover  them  after  actual  loss  at  sea.  Such  a  person  is 
called  a  voluntary  adventurer,  in  the  cause  of  humanity,  at 
sea,  for  like  service  on  land,  in  case  of  fire,  storm,  or  earth- 
quake, does  not  meet  with  the  reward  bestowed  by  the  law 
of  the  sea. 

It  is  argued  that  the  law  maritime  addresses  the  sentiments 
of  the  master  of  a  vessel,  and  hence  he  is  to  represent  the 
slave  under  his  authority  on  hire  in  the  apportionment  of 
salvage,  and  to  absorb  it,  because  it  is  his  action  and  risk 
that  is  encouraged  and  rewarded.  The  question  occurs,  why 
then  is  the  award  made  per  capita;  why  is  it  the  peculium  of 
the  apprentice  or  common  sailor?  If  the  humane  emotion 
of  the  master  of  a  vessel  is  the  object  addressed,  then  in  those 
cases  where  a  slave  may  be '  the  master,  (and  it  is  presumed 
he  sometimes  is,)  the  address,  if  effectual,  must  be  to  At!? 
sentiment  of  humanity  reinforced  by  the  reward  in  expec- 
tancy. 

Then  as  to  the  risk,  so  great  an  element  in  this  maritime 
principle  of  law.  However,  in  a  general  sense  a  slave  is 
property,  he  is  a  person  when  his  life  is  at.  stake,  and  if  that 
be  forfeited  in  obeying  a  humane  impulse,  the  loss  is  the 
absolute  owner's,  even  though  he  be  on  hire,  for  if  the  master 
as  in  this  case,  hires  his  slave  to  a  seafaring  man,  he  knows 
that  he  may  be  called  upon  to  perform  the  hazardous  service 
of  wrecking  as  incident  to  the  service  for  which  he  is  let  to 
hire,  and  therefore,  if  his  life  be  sacrificed,  as  the  consequence 
of  a  wrecking  adventure  and  by  no  special  and  blameable 
negligence  on  the  part  of  him  who  hires,  the  entire  loss  of 
the  slave  as  property  is  that  of  the  absolute  owner.  The 
object  of  the  maritime  law  of  salvage,  'booking  (as  expressed 
in  1  Sum.  400)  to  the  common  interest  and  safety  of  the 
whole  commercial  world,  in  cases  of  this  sort,"  may  well  be 
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subserved  by  holding  that  the  absolute  owner  of  a  slave,  let 
to  hire,  has  the  inducement  held  out  to  him  of  salvage,  by 
way  of  reward,  to  commit  his  slave  to  the  hazards  of  wreck- 
ing when  the  contingencies  of  a  seafaring  life  invite  to  the 
service,  instead  of  clogging  the  contract  of  hiring  with  a  re- 
striction which  would  not  harmonize  with  the  enlarged  human- 
ity which  lies  at  the  bottojn  of  the  law  of  salvage,  aiming  at 
the  great  end  of  preserving  life,  in  imminent  peril,  as  well  as 
property.  Strongly  corroborative  of  this  view  is  the  doctrine 
that  the  owner  of  the  cargo  of  a  salving  ship  is  entitled  to  no 
salvage,  because  he  is  secure  in  the  liabilities  of  others  to 
reimburse  his  loss  if  it  occur  firom  a  deviation  by  the  master 
for  salvage,  while  the  owner  of  the  vessel  is  held  entitled  to 
share  liberally  in  the  salvage,  provided  he  has  not  clogged 
the  master  in  respect  to  salvage  adventure,  by  restrictive 
instructions,  and  in  the  latter  case  his  reward  will  be  far 
more  restricted.  This  award  to  the  owner,  is  founded  upon 
the  policy  of  encouraging  the  owner  to  forbear  such  odious 
and  (as  it  would  seem  unexampled)  instructions,  and  in  such 
cases  the  amount  awarded  is  irrespective  of  actual  loss  from 
consumption  of  time,  enhanced  wages,  or  loss  of  insurance: 
(vide  more  at  large  upon  this  subject  the  observations  of 
Justice  Story  in  the  case  of  The  ship  Nathaniel  Hooper,  3  Sum. 
576,)  it  is  presumed  that  the  master  has  an  implied  authority 
firom  the  owner  to  deviate  or  delay  and  imperil  the  ship  in  an 
adventure  for  salvage,  and  the  owner  shall  freely  participate 
in  the  reward  consequent  thereupon,  to  the  end  of  an  astute 
and  high  policy,  to  wit :  that  the  master  shall  not  be  estopped, 
on  the  one  hand,  to  render  a  great  office  of  humanity  for  a 
great  and  common  good,  nor  tempted  on  the  other  to  imperil, 
unreasonably  and  recklessly,  by  the  hope  of  selfish  gain,  the 
property  of  the  owner,  and  multiply  his  liabilities,  which 
would  result  firom  permitting  him  to  absorb  the  entire  reward. 
There  seems  to  be  a  striking  fitness  in  this  reasoning,  for  the 
case  in  hand.  There  is  an  intelligible  and  politic  principle  in 
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it.    It  combines  the  interests  of  the  absolute  owner  of  the 
slave  and  of  him  who  hires  in  just  moderation,  and  blends 
both  with  the  solid  considerations  upon  which  the  law  of 
salvage  reposes.    The  master  uses  the  ship  of  one  and  the 
negro  of  another  in  the  enterprise  for  salvage.    It  shall  be 
implied  in  the  absence  of  express  restriction  to  the  contrary, 
that  be  has  equally  the  authority  of  each  so  to  do ;  and  that 
each  may  be  induced  to  permit  the  risk,  he  shall,  by  parity 
of  reason,  have  the  reward.    The  inducement  to  the  master, 
of  the  vessel,  (and  if  owner  and  master  it  will  be  precisely 
the  samefyi}etng^'qtill  sufficient  to  secure  the  exertion  on  his 
part  whic3jk'thfe-  Ikjf  sei^s  with  rewards  to  encourage  to  the 
reasonable. extent,  ydtj^ONadjusted  as  not  to  inflame  selfishness 
extrjpagtotiy..    O^e  c^sideration  makes  it  especially  desi- 
rab^  tor  give  to  the-bi^iier  the  salvage  awarded  to  or  for  the 
exerlSS^ns  of  tiu^  siaye.*  It  is  this:  that  if  he  who  hires  have 
the  rewart^j  he  m^iy-'be  tempted  himself  to  trespass  upon 
humanity  by  sending  slaves  held  on  hire  into  reckless  danger 
of  life,  in  hazardous  communications  with  a  vessel,  or  persons 
in  distress,  where  he  would  not  risk  himself  or  others  who 
acted  under  their  own  sense  of  prudent  restraint  or  circum- 
spection, and  when  his  own  property  or.  that  of  his  owners, 
may  not  be  involved  in  the  risk,  equally  or  at  all.    The  only 
way  to  moderate  a  dangerous  selfishness  on  the  part  of  the 
master,  in  respect  of  the  vessel,  we  have  already  seen,  is  to 
award  salvage  to  the  owner  of  it,  and  the  reason  is  stronger 
to  do  the  like  towards  the  owner  of  the  slave  in  proportion 
to  the  enhancement  of  the  risk  to  which  the  slave  will  be 
exposed.    So  far  as  the  decision  of  the  Court  is  led  by  the 
idea  that  the  reward  sought  in  this  action,  is  part  and  parcel 
of  the  emolument  earned  by  the  slave  in  the  course  of  his 
labor  and  service,  and  as  such  belongs  to  the  estate  of  the  de- 
ceasedwho  purchased  such  labor  and  service,  (and  this  upon 
the  authority  of  a  current  of  our  decisions,)  it  is  believed  that 
error  lurks  in  that  proposition.    The  authorities  cited  do 
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abundantlj  maintain,  that  salvage  is  awarded,  not  pro  opere 
et  Jdbore^  that  it  is  not  on  any  conception  of  quantum  meruit  : 
that  it  is  above  contract ;  that  a  Court  of  Admiralty  will  dis- 
regard a  contract  made  by  those  who  save  with  those  who 
are  rescued ;  that  the  service  is  gratuitous,  and  the  reward 
decreed,  not  for  the  time  employed,  the  value  of  what  is 
saved  (for  how  could  life  be  estimated?)  nor  according  to 
burthen  of  the  labor,  nor  for  the  risk  of  life  or  property,  for 
none  of  these  singly,  but  for  all  combined,  and  in  addition  to 
all  as  well  as  in  an  eminent  degree,  the  award  is  decreed,  the 
aggregate  fixed  and  the  pro  rata  apporti^a^BWBfgW^among 
the  salvors,  upon  the  foundation  Q^Tj^j^rSfnA*  ctmmon 
maritime  policy,  irrespective  of  aljTo^^lr  elementovtj^alcu- 
lation.  Eisk  of  property  by  a  salvorVouli;bdJ(b»'merit« 
always  than  the  risk  of  his  life,  and  mfere*  labor  aaji^^vice 
consuming  time  and  fatiguing  body  lUs&gc^'^lJ&^ithej^and 
the  risk  of  life  being  the  risk  of  thB^wnerofttfslave,  so 
fer  as  the  question  in  this  case  is  concemea;  tms  would  point 
to  the  owner  as  the  proper  recipient  of  the  bounty.  There 
is  not  time,  nor  is  there  necessity  to  reproduce  here,  the 
authorities  which  amply  sustain  the  propositions  just  above 
laid  down.  These  propositions  lift  this  case  above  the 
grounds  upon  which  our  own  cases,  touching  owner  and 
hirer,  have  been  decided,  which  may  be  assumed  to  be  right, 
but  depend  upon  principles  not  at  all  common  to  them  and 
the  cause  now  before  us.  But  if,  in  obedience  to  our  cases, 
there  should  be  apportioned  to  the  defendants  so  much  of  the 
salvage  awarded  for  John  as  would  compensate  for  the  mere 
service,  labor  or  time,  then  it  may  be  done  by  making  the 
requisite  estimate  growing  out  of  the  evidence  touching  that 
matter. 

It  is  admitted,  that  the  plaintiff  knew  when  he  let  his  slave 
on  hire  that  he  was  committed  to  a  service  of  which  wrecking 
was  an  incident,  and  from  this  the  consequence  is  deduced, 
that  wrecking  being  a  part  of  the  service  which  it  was  known 
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he  might  render,  the  emolument  must  go  to  him  who  bought 
the  services.  But  non  constat:  the  true  proposition  is,  that  he 
knew  his  slave  might  be  employed  in  such  extraordinary 
service  or  adventure  and  if  lost  thereby  he  could  not  call 
upon  McGee  for  indemnity,  yet  he  also  knew  that  such 
risk  was  the  owner's,  and  the  extraordinary  earnings  would 
be  his. 

Having  indicated,  and  aiming  at  no  more,  the  prominent 
considerations  which  withhold  a  concurrence  with  the 
majority  of  this  Court,  extended  illustration  must  be  lefk  to 
those  who  have  leisure  and  taste  to  pursue  the  subject. 

Wardlaw,  J.    I  join  in  this  dissenting  opinion. 

Motion  refused. 
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Charles  Russell,  for  his  assignee,  E.  L.  Adams^  vs. 

TUNNO,  PiNCKNEY  &  Co. 

Imw  of  Nations — Personal  Property — Foreign  Assign^ 
ment — Gontract — Attachment — Debtor  cmd  Creditor 
— Assignment — Evidence — Subacribing  Witness. 

The  right  to  sell,  transfer,  and  dispose  of,  personal  property,  belongs  to  the 
person  of  the  owner,  and  snch  sale,  transfer,  or  disposition,  if  valid 
-where  the  contract  is  executed  and  according  to  the  Ux  domicilii^  is 
▼alid  wherever  the  property  is. 

A  voluntary  assignment  of  personal  property  by  a  foreign  debtor  for  the 
benefit  of  creditors,  executed  abroad,  if  valid  there  and  according  to  the 
Ux  domicilii,  takes  precedence  over  liens  by  attachment  subsequently 
taken  out  in  the  Courts  of  this  State — the  property  being  here  at  the 
time  both  of  the  assignment  and  the  service  of  the  attachment. 

Non  compliance  with  the  provisions  of  the  Act  of  1828,  in  relation  to 
assigpiments  for  the  benefit  of  creditors,  does  not  make  the  assignment 
itself  void. 

The  Act  of  1828,  relates  only  to  domestic  and  not  to  foreign  assignments 
for  the  benefit  of  creditors. 

Where  the  subscribing  witness  to  an  instrument  is  dead  or  beyond  the 
jurisdiction  of  the  Court,  mere  proof  of  his  handwriting  is  insufficient  to 
authorize  the  sending  of  the  instrument  to  the  jury. 

The  subscribing  witnesses  to  an  assignment  were  B.  &  M.  both  of  whom 
were  absent  from  the  State.  B.,  examined  by  commission,  testified, 
that  he  remembered  nothing  about  the  transaction ;  he  recognized  his 
own  signature  and  believed  the  name  of  M.  to  be  his  signature,  but  did 
not  know  the  assignor.  The  signature  of  M.  was  otherwise  proved : — 
ffeldf  that  the  proof  of  the  assignment  was  insufficient. 

BEFOBB  MUNBO,  J.,  AT  CHABLESTON,  JUNE  TEBM,  1867. 

The  report  of  his  Honor  the  presiding  Judge,  is  as  follows: 
''  This  was  an  action  of  assumpsit  against  defendants,  as 
acceptors,  upon  the  following  bill  of  exchange : 
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"$2,383  07.  Madison  C.  H.,  Fla.,  Jan.  19, 1854. 

"  Ninety  days  after  date  pay  to  the  order  of  Charles  Rus- 
sell, twenty-three  hundred  and  eighty-three  60-100  dollars 
value  received,  and  charge  the  same  to 

"JOHN  C.  McGEHEE. 

"  To  Messrs.  Tunno,  Pinokney  &  Co.,  Charleston,  S.  C. 
"  Endorsed,  Charles  Russell. 
"  Plea,  non-assumpsit. 

"Plaintiffs  proved  that  Churles  Russell,  the  nominal 
plaintiff,  is  the  absent  debtor  of  Joseph  E.  Adger,  survivor, 
and  Bancroft,  Betts  &  Marshall,  attaching  creditors. 

'*  That  the  bill  sued  upon  was  given  by  Charles  Russell, 
the  absent  debtor,  to  A.  P.  Miller,  a  clerk  of  Bancroft,  Betts 
&  Marshall,  who  journeyed  with  him  from  Florida,  with 
instructions  to  present  it  for  acceptance  and  to  keep  it  for 
him  (Russel)  until  his  arrival  in  Charleston. 

"  Miller  presented  it  immediately  on  his  return  to  Charleston 
and  it  was  accepted  on  or  about  28th  January,  1854,  and  then 
by  him  delivered  to  George  Carey,  the  bookkeeper  of  Ban- 
croft, Betts  &  Marshall  for  safe  keeping. 

*'  Charles  Russell  never  came  to  Charleston,  and  Joseph  E. 
Adger,  survivor,  sued  out  an  attachment  on  the  14th  March, 
1854,  which  was  served  on  A.  P.  Miller,  and  Bancroft,  Betts 
&  Marshall,  who  made  their  returns,  admitting  possession  of 
the  draft  under  the  circumstances. 

"On  the  24th  May,  1854,  Bancroft,  Betts  &  Marshall  sued 
out  their  attachment,  which  was  served  on  A.  P.  Miller,  and 
the  present  defendants,  when  Miller  made  a  similar  return. 

"  On  the  4th  August,  1854,  an  order  was  made  by  Judge 
Munro  in  both  cases  appointing  Ettsel  L.  Adams,  assignee, 
nnder  the  Act  of  Assembly  1844,  on  the  usual  terms,  which 
were  complied  with. 

*'  The  defence  set  up  was — 
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"  First.  That  the  bill  of  exchange  sued  upon  was  a  mere 
accommodation  to  the  nominal  plaintiff,  Russell,  and  drawn  for 
a  special  purpose  by  the  drawer,  John  0.  McGehee,  which 
Bussell  had  not  accomplished,  and  payment  had  been 
countermanded  by  the  drawer. 

"Next.  That  Russell,  the  plaintiff,  had  assigned  the  said 
bill  of  exchange  to  the  drawer,  John  0.  McGehee,  prior  to  the 
issuing  of  the  attachments. 

"  No  proof  was  offered  by  the  defendants  as  to  the  con- 
sideration of  the  bill  of  exchange. 

"  To  prove  the  assignment  relied  on,  the  defendants  counsel 
produced  a  conmiission  executed  in  New  Orleans,  containing 
the  testimony  of  three  witnesses,  L.  P.  LaRoque,  one  of  the 
subscribing  witnesses,  and  George  Rareshide,  and  J.  M. 
Breedlove,  to  which  the  assignment  was  annexed.  The 
testimony  of  Louis  LaRoque  was  as  follows : 

"  To  first  interrogatory  he  answered :  I  don't  know  any  of 
the  parties  to  this  suit.    To  the  others  as  follows : 

"  Second  Interrogatory.  Look  at  the  deed  purporting  to  be  a 
deed  of  assignment  beari  ng  date  the  8th  day  of  February,  1854, 
from  Charles  Russell  to  John  0.  McGehee,  and  say  whether 
you  saw  the  said  Charles  Russell  sign  his  name  to  the  said 
deed,  and  whether  the  name  Charles  Russell  thereto  signed  is 
in  his  own  hand-writing,  and  the  seal  thereto  af5xed  or 
acknowledged,  and  the  name  written  by  him  in  your  presence, 
and  whether  the  said  Charles  Russell  did  not  deliver  the  said 
deed,  and  in  what  way,  and  whether  the  names  of  William 
Monaghan  and  L.  LaRoque  are  not  in  the  hand- writing  of  the 
said  witnesses,  and  written  in  your  presence  ? 

"Answer.  I  don't  remember  anything  about  this  transaction. 
I  signed  my  name  as  a  witness.  It  is  in  my  hand-writing, 
and  I  believe  the  signature  of  Monaghan  to  be  genuine. 

*'  Third  Interrogatory.  After  the  said  Charles  Russell  had 
signed  his  name,  and  the  witnesses  had  signed,  what  was  done 
with  the  said  deed  ?    Look  at  the  notarial  certificate  thereto 
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annexed  and  say  whether  the  said  certificate  is  under  your 
hand  and  notarial  seal;  and  whether  the  facts  therein  stated 
are  correct  ? 

"  Answer.  I  don't  remember  what  was  done  with  the  deed. 
The  certificate  annexed  I  believe  to  be  in  the  hand-writing 
of  Monaghan  and  the  signature  and  seal  thereto  to  be  genuine. 

"Fourth  Interrogatory.  Do  you  know  anything  more 
which  may  tend  to  show  that  the  deed  hereto  shown  you  is 
authentic  ?     If  so,  declare. 

"  Answer.  I  was  clerk  for  Monaghan  for  nearly  a  year,  and 
have  seen  him  write  very  often,  daily  whilst  I  was  in  his 
employ, 

"  To  Cross  Interrogatories  he  answers  as  follows : 

"  First  Cross  Interrogatory.  If  in  answer  to  the  first  inter- 
rogatory in  chief  you  say  you  know  the  plaintiff,  Charles 
Bussell,  state  when  and  where,  and  how  you  first  became 
acquainted  with  him,  and  especially  how  long  you  had 
known  him. 

"  Answer.  I  don't  know  the  plaintiff. 

"  Second  Cross  Interrogatory.  If  you  answer  the  second 
interrogatory  affirmatively  and  say  that  Charles  Russell  did 
deliver  the  deed  therein  mentioned,  you  will  please  say  to 
whom  he  delivered  it  7  Was  the  assignee  in  the  said  deed 
named  (John  C.  McGehee)  present,  or  was  any  one  present 
who  was  authorized  to  represent  him^  or  to  accept  the  said 
deed  for  him  ? 

"  Answer.  I  don't  remember  anything  about  this  deed. 

"  Third  Cross  Interrogatory.  If  you  answer  the  third  inter- 
rogatory in  chief  affirmatively,  you  will  please  say  what  you 
did  with  the  said  deed  after  having  annexed  to  it  your  notiurial 
certificate  7  To  whom  did  you  hand  the  said  deed  and  cer- 
tificate 7  Did  you  not  hand  or  give  it,  or  put  it  into  the 
possession  of  Charles  Bussell  himself  7  And  did  not  the  said 
Charles  Bussell  take  the  said  deed  away  with  him  ? 

''  Answer.  I  have  answered  this  above.    I  don't  remember. 
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"  Fourth  Gross  Interrogatory.  Where  did  Charles  Russell 
go  to  after  executing  the  said  deed?  Did  he  remain  in  New 
Orleans,  and  how  long  did  he  remain  there?  Is  he  still  in 
New  Orleans. 

"  Answer.  I  don't  know  anything  about  him. 

"  Fifth  Cross  Interrogatory.  If  you  know  any  other  matter 
or  thing  favorable  to  the  present  real  plaintiff,  Ettsel  L.  Adams, 
state  the  same  as  fully  as  if  thereto  specially  interrogated? 

"  Answer.  I  know  nothing  further  in  the  matter. 

"  The  two  other  witnesses  examined  under  this  commission 
testified  that  they  knew  nothing  of  Charles  Russell  or  of  the 
execution  of  the  assignment,  but  both  had  been  clerks  of  the 
notary,  William  Monaghan,  were  familiar  with  his  si^ature, 
and  recognized  his  signature  as  a  witness  to  the  assignment 
produced  and  annexed  to  the  commission.  They  also  testified 
that  Monaghan  had  left  New  Orleans  clandestinely,  and  had 
gone  whither  they  knew  not. 

"  No  other  testimony  was  produced  by  the  defendants. 

"  The  plaintiff's  counsel  objected  that  the  testimojjy  offered 
in  proof  of  the  execution  of  the  assignment  was  not  sufficient 
to  allow  it  to  go  to  the  jury,  especially  as  the  signature  of 
Charles  Russell,  the  assignor  was  not  proved.  I  thought 
that  proof  of  the  signature  of  an  attesting  witness  was 
testimony  sufficient  to  authorize  me  in  submitting  the  assign- 
ment to  the  jury  for  their  consideration,  and  so  ruled. 

"  The  plaintiff's  counsel  insisted,  first,  that  the  assignment 
was  not  proved.  Next,  that  there  was  no  proof  of  the  Jime 
of  its  delivery,  and  lastly,  that  it  did  not  transfer  the  bill  of 
exchange  which  had  been  attached  and  upon  which  this  action 
was  brought. 

"  I  left  the  proof  of  the  execution  and  delivery  of  the 
assignment  of  Charles  Russell,  to  the  jury,  and  instructed 
them  that  if  satisfied  that  the  assignment  had  been  made  and 
delivered  before  the  attachments  were  served,  that  I  had  no 
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doubt  the  bill  of  exchange  sued  on,  passed  under  the  assign- 
ment, and  the  defendants  should  have  a  verdict." 

The  plaintiff  appealed  and  now  moved  this  Court,  to  set 
aside  the  verdict  which  was  for  the  defendants,  and  for  a  new 
trial,  upon  the  grounds : 

1.  Because  the  writing  offered  as  an  assignment  made  by 
the  plaintiff,  Charles  Russell,  to  John  C.  McGehee,  was  not 
proved  to  be  such  and  should  not  have  been  allowed  to  go  to 
the  jury  as  evidence,  at  least  without  proof  of  the  signature 
of  Charles  Eussell. 

2.  Because  even  if  the  said  instrument  had  been  proved 
to  be  the  assignment  of  Charles  Russell,  it  did  not  transfer 
the  bill  of  exchange  sued  on  in  this  case  to  John  C.  McGehee, 
but  the  said  bill  of  exchange  was  liable  to  the  attaching 
creditors  of  Charles  Russell. 

8.  Because  there  was  no  proof  whatever  of  the  time  of 
the  execution  of  the  said  assignment,  nor  of  its  delivery  at 
any  time  prior  to  the  issuing  and  service  of  the  attachment 
against  Charles  Russell  at  the  suit  of  Joseph  E.  Adger, 
survivor,  when  such  proof  was  necessary  to  supersede  the  lien 
of  the  attaching  creditors,  and  could  have  been  offered  by  the 
defendants  if  in  truth  the  execution  and  delivery  has  been 
priqr  to  the  attachment. 

McOrady^  for  appellant.  On  first  ground.  1.  The  testi- 
mony by  commission  proved  only  the  signature  of  the 
absconding  witness,  Monaghan.  BuU,  N.  P.  171.  "  If  the 
defendant  plead  non  est  factum^  the  plaintiff  must  prove  the 
execution  of  the  deed  and  proof  that  one  who  called  himself 
B.  executed,  is  not  sufficient  if  the  witness  did  not  know  him 
to  be  the  defendant,"  and  cites  the  case  of  Marion  vs.  Bates. 
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HiD,  4.  Geo.  2,  which  is  not  reported.  Parkins  vs.  Hawk- 
shaw,  2  Stark.  B.  239,  3  B.  C.  L.  E.  393.  The  subscribing 
witness  to  a  bond  stated  that  he  saw  it  executed  by  a  person 
who  was  introduced  as  Hawkshaw,  but  he  could  not  identify 
him.  Holroyd,  J.,  citing  Bui.  N.  P.,  deemed  evidence  as  to 
identity  to  be  requisite,  and  non-suited  plaintiff. 

2.  Proof  of  the  signature  of  subscribing  witness  is  not 
sufficient  without  proof  of  signature  of  obligor  or  grantor. 
Plunket  vs.  Bourman^  2  McC.  138. 

On  second  ground.  It  must  be  observed  that  there  was 
no  proof  of  the  endorsement  of  Charles  Bussell,  offered  either 
by  the  plaintiff  or  defendant 

1.  The  assignment,  if  proved,  did  not  transfer  the  legal 
title  to  the  bill  of  exchange.  1  Selw.  N.  P.,  p.  297.  Story 
on  Bills  of  Ex.,  §  201.  Note  3  to  same.  At  most  then 
McGehee  had  only  an  equitable  interest. 

2.  The  bill  of  exchange  was  liable  to  the  attaching 
creditors  in  preference  to  the  assignment.  This  is  an  assign- 
ment by  an  insolvent  for  the  benefit  of  creditors  made  out  of 
this  State,  to  an  assignee  living  out  of  the  State.  Two  cases 
in  our  own  books  may  be  cited  as  concluding  this  question, 
viz :  West  vs.  Tapper  and  Kimball^  1  Bail.  193,  and  Greene  vs. 
Mowry^  2  Bail.  163.  But  in  neither  of  them  was  the  point 
BOW  intended  to  be  made,  brought  to  the  view  of  the  Court. 
Assignments  under  Bankrupt  Laws  do  not  prevail  over 
subsequent  attaching  creditors.  T(^hama^  Assignee,  vs.  Chap- 
man, 1  Mill,  283;  Story's  Confl.  Laws,  sect.  410  to  415. 
Even  a  voluntary  assignment  before  the  action  or  effect  of  a 
Bankrupt  Law,  will  not  prevail  against  a  subsequent  attach- 
ment. OrowdeTf  Clough  &  Co,  ads.  Robinson^  4  McC.  519. 
Nor  will  a  voluntary  assignment  made  by  the  Bankrupt 
after  the  effect  of  the  Bankrupt  Law,  have  any  greater  effect. 
Bolmes  vs.  Benison,  20  John.  229  at  267;  Story  Conflt. 
Laws,  sec.  418.  "  Neither  is  it  true  that  even  the  voluntary 
oonveyances  of  parties  in  all  cases  are  to  be  held  valid  where 
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they  are  prejudicial  to  the  rights  and  remedies  of  our  own 
citizens."  Story  Conflt.  Laws,  sec.  416.  In  Massachusetts^ 
assignments  of  insolvents  for  benefit  of  creditors  were  not 
allowed  to  prevail  over  subsequent  attaching  creditors,  wkUe 
the  Courts  of  that  State  had  no  power  to  make  the  trustee  or 
assignee  account.  Widgery  vs.  Haskell/  6  Mass.  144  at  164. 
So  also  in  Maine  it  was  pointedly  held,  "that  a  general 
assignment  made  by  an  insolvent  debtor,  in  another  jurisdic- 
tion, should  not  be  permitted  to  operate  upon  the  property 
in  that  State,  so  as  to  defeat  the  attachment  of  a  creditor 
residing  there."  Fox  vs.  Adarns^  5  Greenl.  R.  245.  The 
same  doctrine,  it  is  said,  has  been  held  in  Louisiana.  14 
Martin's  Rep.  p.  98-99,  in  the  case  of  Oliver  vs.  Tou?ne8. 
Now,  the  Act  of  Assembly,  entitled  "An  Act  regulating 
assignments  of  debtors,"  passed  1828,  (6  Stat.  865,)  secures 
certain  rights  to  creditors,  under  general  assignments,  which 
are  unavailing  where  assignments  are  made  out  of  the  Stata 
Upon  principle  and  authority,  then,  such  assignments  out  of 
the  State  should  not  be  allowed  to  prevail  against  our  attach- 
ment laws.    Ingrdham  vs.  Oeyer^  18  Mass.  146  at  147,  148. 

On  third  ground.  1.  There  was  no  proof  of  the  time  of 
execution.  We  have  no  proof  relative  to  the  assignment, 
but  the  proof  of  the  handwriting  of  the  subscribing  witness, 
Monaghan,  and  it  does  not  appear  that  he  knew  Russell. 
His  certificate  is  no  proof,  as  there  is  no  proof  that  he  was  a 
commissioner  of  Florida.  The  certificate  of  Sessions  is  no 
authentication ;  it  should  itself  have  had  the  certificate  of  a 
Judge.  2.  There  was  no  proof  of  delivery  before  the 
service  of  Adger's  attachment.  The  certificate  of  Record 
is  dated  4th  April,  1854,  while  the  attachment  was  served 
14th  March,  1854.  And  there  is  no  proof  of  notice  to 
Adger,  or  even  to  Bancroft,  Betts  &  Marshall,  prior  to 
their  attachment  of  24th  May,  1854.  Now,  if  the  assign- 
ment was  really  executed  in  New  Orleans  on  the  day  of 
its  date,  and  had  been  sent  by  mail,  where  is  the  letter 
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accompanying  it?  Let  it  be  produced,  and  we  will  see 
whether  it  did  not  contain  stipulations  or  conditions  apart 
from  the  assignment.  K  sent  by  a  private  hand,  the  witness 
should  be  produced.  K  the  assignee,  who  was  a  creditor, 
hesitated  to  accept  it,  then  during  his  hesitation  the  creditors 
here  had  a  right  to  attach.  OroAy  vs.  Eillyer,  24  Wend.  280 ; 
6  Pick.  841 ;  5  Cra.  299. 

Petigru,  contra,  cited  8  How.  TT.  S.  488 ;  6  Binn.  60 ;  2 
Green,  Ev.  §  295;  8  Pick.  143;  1  Johns.  Ca.  230 ;  3  Johns. 
B.  470 ;  2  East,  250;  6  Pet.  137;  2  Bail.  141. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  Charles  Russell  assigned  property,  real  and 
personal,  including  choses  in  action,  he  and  the  assignee 
being  domiciled  in  Florida,  which  was  the  situs  of  the  bulk 
of  the  property ;  and  amen^g  the  choses  in  action  which  the 
terms  of  the  deed  will  embrace,  is  a  bill  of  exchange,  drawn 
upon  and  accepted  by  the  defendants,  in  favor  of  Bussell  and 
held  for  him  here.  We  shall  assume,  for  the  present,  that 
the  deed  was  duly  executed  in  New  Orleans,  at  the  date  it 
bears,  which  is  February  8,  1854,  or,  at  any  rate,  prior  to 
the  service  of  attachments  by  certain  creditors  here,  on  the 
14th  of  March  and  the  24th  of  May,  1854.  Upon  this  case 
a  question  is  raised,  whether  the  right  of  the  assignee, 
though  prior  in  date,  according  to  the  force  and  effect  of 
the  assignment,  shall  yield  to  the  liens  of  the  attaching 
creditors,  though  posterior  in  date.* 

It  is  to  be  premised  that  such  an  assignment  as  this  would 
be  perfectly  consistent  with  our  law,  if  executed  here  in  due 
form ;  and  we,  of  course,  assume  that  it  is  agreeable  to  the 
law  of  Florida,  until  the  contrary  appears.  It  is  also  to  be 
observed,  that  the  distinction  is  clear  and  fundamental,  upon 
the  question  now  in  view  between  a  voluntary  disposition  of 
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personal  effects  executed  in  another  jurisdiction,  and  inclu- 
ding certain  effects  here,  and  a  disposition  of  such  property 
in  invitum^  by  operation  of  law.  In  the  latter  case  the  opera- 
tion of  the  foreign  law  would  not.be  recognized  as  regulating 
the  disposition  of  an  insolvent's  effects  in  South  Carolina, 
upon  the  general  principle  that  such  law  is  necessarily  intra 
territorial.  The  position  is  illustrated  by  the  case  of  Crowder^ 
'  dough  &  Oo,j  ads.  Bobinson,  4  McC.  519.  In  the  former 
case,  however,  the  rule  is  widely  different,  where  the  act  of 
the  owner  gives  the  law  of  disposition.  It  was  stated  in  the 
case  of  /Si'K  vs.  Worswick,  1  H.  Bl.  690,  as  follows:  "It  is  a 
clear  proposition  not  only  of  the  law  of  England  but  of 
every  country  in  the  world  where  law  has  the  semblance  of 
science,  that  personal  property  has  no  locality.  The  mean- 
ing of  that  is/  not  that  personal  property  has  no  visible 
locality,  but  that  it  is  subject  to  that  law  which  governs  the 
person  of  the  owner,  both  with  respect  to  the  disposition  of 
it,  and  with  respect  to  the  transmission  of  it,  either  by 
succession  or  by  the  act  of  the  party.  It  follows  the  law  of 
the  person.  The  owner  in  any  country,  may  dispose  of  his 
personal  property" — per  Loughborough.  In  Doe  d.  Birt- 
whistle  vs.  Vardill,  5  Barn.  &  Cresw.  488-52,  Chief  Justice 
Abbott  said,  "personal  property  has  no  locality.  And  in 
respect  to  that  it  is  not  correct  to  say,  that  the  law  of  Eng- 
land gives  way  to  the  law  of  the  foreign  country ;  but  it  is 
part  of  the  law  of  England  that  personal  property  should  be 
distributed  according  to  the  jm  domicilii^  "The  same 
doctrine  (says  Judge  Story)  has  been  constantly  maintained, 
both  in  England  and  America,  with  unbroken  confidence 
and  general  unanimity."    Conflict  of  Laws,  sec.  880. 

It  is  upon  such  basis  that  our  decisions  have  uniformly 
proceeded  in  recognizing  a  valid  prior  voluntary  assignment 
of  personal  property,  executed  in  another  jurisdiction,  as 
overriding  a  subsequent  attachment  on  the  same  property 
here. 
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It  is  argued,  however,  that  voluntary  conveyances  of 
parties  abroad  are  not  to  be  held  valid  in  all  'cases,  as  where 
they  are  prejudicial  to  the  rights  and  remedies  of  our  own 
citizens;  and  it  is  suggested,  that  this  consideration  has  been 
overlooked,  bec&use  not  brought  to  the  attention  of  the 
Court,  when  it  has  been  decided  that  they  should  outrank 
the  posterior  liens  under  our  law  of  foreign  attachment 
There  are  such  exceptions,  certainly,  to  the  general  rule  of 
leic  domicilii^  (being  part  of  the  jus  gentium,)  which  general 
rule  is,  that  the  law  of  the  domicil  should  determine  the 
validity  of  every  transfer,  alienation,  or  disposition,  made  by 
the  owner  of  his  goods  and  chattels  and  choses,  whether  it 
be  inter  vivos,  or  post-mortem.  These  exceptions  are  founded 
upon  the  nature  of  the  particular  property,  the  transfer  of 
which  is  regulated  by  local  laws.  Among  such  exceptions 
have  been  mentioned  contracts  respecting  public  funds  and 
stocks  of  incorporated  companies.  "But  (says  Mr.  Story) 
contracts  to  transfer  such  property  would  be  valid  if  made 
according  to  the  lex  domicilii  of  the  owner,  or  the  lex  loci 
conifuctus,  unless  such  contracts  were  prohibited  by  the  lex 
ret  sito^y  Con£  Laws,  sec.  383.  It  is  undeniable,  as  was 
said  by  C.  J.  Tilghman,  in  Mbreton  vs.  Milne,  6  Binn.  361, 
that  every  country  has  the  right  of  regulating  the  transfer  of 
all  personal  property  within  its- territorial  limits;  but  when 
no  positive  regulation  exists,  the  owner  transfers  it  at  his 
pleasure." 

It  is  very  questionable  whether  Courts,  drawing  authority 
only  from  the  common  law,  are  warranted  in  establishing 
any  such  '* positive  regulations;"  thus  qualifying  the  general 
and  wholesome  rule  of  comity  which  recognizes,  upon  the 
authority  of  the  well-settled  law  of  Nations,  the  lex  domicilii ^ 
wbich  itself  is  founded  upon  the  nature  of  personal  property, 
as  interpreted  by  the  common  law  of  England,  as  well  as  the 
civil  law.  It  becomes  the  more  doubtful  when  we  remember 
that  this  law  of  domicil,  acting  upon  movables  transitory  in 
Vol.  XI.— 21 
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their  nature,  subserves  the  general  convenience  of  nations, 
and  equally  afTects  the  subjects  and  interests  of  all,  and  espe- 
cially commercial  sovereignties,  which  is  so  well  set  forth  by 
Judge  Story,  in  his  9th  chap,  of  the  Conflict  of  Laws.  It  is 
far  safer  to  leave  any  contravening  positive  regulation  to  the 
wisdom  and  discretion  of  the  law-making  power,  who  alone 
should  resolve  how  far  the  just  rights  and  interests  of  our 
citizens  may  claim  interposition.  We  think,  therefore,  that 
the  course  of  our  decisions  upon  the  contest  between  assign- 
ments abroad  and  our  attachment  law  here,  is  by  no  means 
without  solid  foundation,  if  the  rule  adopted  was  properly 
open  to  debate.  Nor  are  we  disposed  to  yield  to  contrary 
views  found  in  decisions  in  Louisiana,  Massachusetts  and 
Maine.  Such  views,  if  generally  adopted,  would  lead  to  the 
sequestration,  by  each  sovereignty,  of  the  goods  of  a  foreigner 
or  of  a  citizen  of  another  of  these  States,  found  within  his 
territory;  and  it  is  sq  doubtful,  to  say  the  least,  whether  that 
consequence  could  be  for  the  benefit  of  any  people,  that  we 
should  await  the  command  of  the  supreme  power  before  we 
would  move  in  that  direction.  Besides,  we  observe,  that  in 
Louisiana  the  Court  thought  that  it  discovered  a  peculiar 
necessity  for  its  position  in  the  circumstances  of  the  com- 
merce of  New  Orleans,  and,  like  the  Court  of  Massachusetts, 
invoked  the  rule  of  law  said  to  prevail  in  each,  that  actual 
delivery  of  personalty,  not  symbolical,  was  requisite  to 
complete  the  transfer  of  title,  even  of  a  ship,  as  in  the  case 
in  Louisiana.  These  decisions  do  not  seem  to  have  won  the 
approbation  of  Judge  Story,  as  we  think  may  be  discovered 
in  the  chapter  above  cited.  And  it  may  be  added,  that  in 
some  of  them  the  case  was  supposed  to  be  varied  by  the 
question,  whether  the  attaching  creditor  had  notice  of  the 
assignment  before  he  laid  his  lien ;  and  the  like  consideration 
has  been  suggested  in  this  argument.  We  are  not  aware 
that  this  has  any  influence  with  us. 
We  are  next  presented  with  the  position  that  the  Act  of 
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1828,  6  Stat.  865  "Eegulating  assignments  of  debtors,"  is 
such  a  "positiye  regulation,"  in  thei  sense  of  Chief  Justice 
Tilghman  as  supersedes  all  assignments  that  cannot  be  con- 
formed to  the  scheme  of  administration  therein  prescribed. 

In  speaking  of  the  assignment  involved  in  the  case  Orowder 
GUmgh  &  Co.  ads.  Eobinson,  it  was  said,  "independently  of  the 
interest  which  creditors  residing  here  may  have  in  the  pro- 
perty assigned,  there  is  no  question  that  as  between  the 
parties  the  assignment  would  be  binding  here  as  well  as  in 
England;  and  supposing  it  to  have  been  voluntary  and  bind- 
ing according  to  the  laws  of  that  country,  and  not  inconsistent 
fvith  our  laws,  the  Courts,  here,  would,  upon  well  settled 
principles  of  universal  law,  be  bound  to  give  it  effect  and 
operation."  It  is  quite  true,  therefore,  that  if  the  assignment 
now  in  question  be  inconsistent  with  the  Act  of  1828,  it 
cannot  operate  here  at  all,  as  against  a  rival  creditor,  our  own 
citizen. 

The  first  clause  of  that  Act  shows  that  the  provisions  relate 
alone  to  an  assignment  by  a  debtor  for  the  benefit  of  his 
creditors,  and  such  is  the  assignment  now  before  us.  It  makes 
it  lawful  for  the  creditors,  when  such  an  assignment  is  made, 
and  they  are  authorized  and  empowered,  to  appoint  an  agent, 
one  or  more,  to  act  jointly  with  the  assignees,  one  or  more ; 
for  which  purpose  the  assignee  is  to  call  the  creditors  together 
within  ten  days  from  the  execution  of  the  assignment.  The 
consequence  for  default  in  this  respect  is,  that  the  creditors 
may  meet  together  and  appoint  their  agent  who  shall  super- 
sede the  defitulting  assignee.  Any  sales  or  transfers  by  the 
latter  within  the  ten  days  specified,  are  declared  void.  Then 
a  mode  of  deciding  contested  questions  is  prescribed;  pro- 
ceeds of  the  sales  of  the  assigned  property  are  to  be  deposited 
in  bank  in  the  joint  names  of  the  assignee  and  agent:  they 
are  to  account  before  the  creditors  or  their  committee  every 
three  months;  and  the  amount  of  commissions  is  prescribed. 
Such  is  the  scheme  of  the  Act  of  1828,  compressed  into  a 
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narrow  abstract.    It  seems  to  us,  manifestly  to  contemplate, 
not  the  validity  of  assignments,  but  the  administration  of 
them,  a  regulation  in  restraint  of  assignee  as  well  as  agent; 
and  a  priority  of  right  among  creditors  prescribed  in  an 
assignment  cannot  depend    upon  legislation   having  such 
purview  only.    It  nowhere  discloses  that  a  non  compliance 
with  any  or  all  of  its  provisions  shall  render  the  assignment 
itself  null  and  void,  in  whole  or  in  part,  whether  such  default 
proceed  from  agent,  assignee,  or  creditors,  some  or  all.    It  is 
necessarily  territorial  in  its  scope,  as  much  so  and  for  the 
same  reasons  as  the  bankrupt  or  other  laws,  of  a  foreign 
country  beyond  its  limits.    There  is  also  reason  to  contend 
that  the  intent  of  the  Act  did  not  reach  assignments  made 
without  our  limits,  because  the  creditors  are  to  be  called 
together  within  ten  days  from  the  execution  of  the  deed, 
which  could  scarcely  have  been  deemed  practicable  in  the 
case  of  an  assignment  in  foreign  parts.    A  majority  of  the 
amount  of  debts  represented  by  the  creditors  shall  govern  in 
the  appointment  of  an  agent.    This  scheme  could  scarcely 
look  to  an  assignment  executed  in  another  state,  or  country ; 
distant  it  might  be;  to  be  administered  there;  with  the  bulk 
of  the  property  there;  all  the  creditors  there,  perhaps,  save 
one  or  two;  and  little  property  here,  perhaps  only  a  chose  in 
action.  Some  at  least  of  these  circumstances  attend  the  present 
case.    These  considerations  do  not  favor  the  conception  that 
the  said  Act,  meant  either  to  draw  to  itself  the  administration 
of  an  assignment  executed  elsewhere,  or  failing  in  that^  to 
render  it  void.    If  it  could  be  applied  to  this  assignment,  and 
ought  to  be  and  is  not,  still  the  rights  of  creditors  could  not 
be  affected  however  the  powers  and  conduct  of  the  assignee 
might  be,  unless  indeed  such  non  conformity  be  adjudged  to 
work  the  nullity  of  the  instrument  of  aflsignment,  which  we 
have  seen  it  would  not  do  in  the  case  of  an  assignment  wholly 
domestic.    Nor  ought  so  grave  a  consequence  to  rest  upon 
inference,  strained  inference^  being  at  the  same  time  so  moch 
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in  disagreement  with  that  doctrine  of  comity  which  recog- 
nizes here  the  disposition  of  personalty  executed  elsewhere 
and  valid  there;  a  doctrine  itself  founded  upon  a  cardinal 
view  of  the  nature  of  personalty,  a  comprehensive  considera- 
tion of  great  and  general  interests,  so  frequently  adopted  in 
our  own  adjudications,  as  it  has  been  in  so  many  other 
enlightened  sovereignties,  and  equally  favored  by  the  civil 
and  common  law,  and,  -therefore,  finding  its  way  into  the  ju^ 
gentium. 

It  is  not  easy  to  see  why  there  should  be  in  the  Act  of 
1828,  any  greater  efficacy  to  avail  a  creditor  here  than  he 
could  find  in  our  attachment  laws.  These  last  have  repeat- 
edly been  held  to  be  unavailing  against  a  prior  assignment 
abroad,  valid  there,  and  not  otherwise,  on  its  face,  here ;  and 
such  decisions  have  been  made  both  before  and  since  the  Act 
of  1828.  Examples  are  presented  in  West  vs.  TuppenkKtm- 
hall^  1  Bailey  198  ;  Oreen  vs.  Moury^  2  Bailey,  168 ;  Mitchell 
and  others  vs.  Smith,  8  Strob.  240. 

We  do  not  touch  the  question  whether  an  assignor 
abroad,  who  has  given  an  "  undue  preference,"  in  the  sense 
of  our  insolvent  debtors'  law,  might  not  be  met  with  an 
obstacle,  if  arrested  here,  within  the  period  prescribed,  and 
asking  for  the  benefit  of  that  law,  as  against  a  local  execu- 
tion creditor. 

As  to  the  consideration,  that  the  assignment  in  question 
confers  upon  the  assignee  an  equitable  rather  than  a  legal 
title,  it  is  enough  to  say,  that  in  either  case,  the  assignment 
being  good,  it  confers  the  right  to  demand  and  receive  pay- 
ment of  the  debtor,  though  the  lex  fori  touching  the  form  of 
remedy  may  require  the  use  of  the  assignor's  name.  "  This 
(says  Justice  Story,  sec.  898,  Conf.  Laws,)  is  in  perfect  coin- 
cidence with  the  law  of  England  and  America. 

So  much  upon  the  ground  and  the  argument  founded  on  • 
the  Act  of  1828.    The  attaching  creditors  are  not  entitled 
to  maintain  their  position  in  respect  to  that  Act. 
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We  come  now  to  the  question  of  the  law  of  evidence — 
whether  there  was  evidence  of  such  character  as  warranted 
the  Court  in  placing  the  assignment  before  the  jury  and 
them  in  finding  it  well  executed,  and  taking  rank  as  of  its 
date? 

This  question  also  is  attended  by  contrariety  of  decision ; 
for  there  is  not  uniformity  of  opinion  in  English  or  American 
cases,  perhaps  we  may  say  not  even  among  our  own.  We 
have,  however,  a  rule  prescribed  in  Plunkett  vs.  Bowman^  2 
McC.  138,  which  we  think  it  proper  to  follow  so  far  forth  as 
this— that  where  a  subscribing  witness  to  an  instrument  is 
dead,  or  beyond  the  jurisdiction,  something  more  than  merely 
the  proof  of  his  handwriting  is  required  before  the  defend- 
ant shall  be  held  connected  with  the  paper  as  maker.  That 
the  assignment  in  this  .case  came  in  collaterally,  that  is,  was 
not  the  cause  of  action,  will  not  present  occasion  to  vary  the 
rule  of  evidence ;  for  in  either  case  the  question  is  whether 
the  paper  propounded  is  sufficiently  proved  to  go  to  the  jury, 
and  the  decision  of  the  Court  is  invoked.  In  Edgar^  admr.,  vs. 
Brown,  4  McC.  91,  it  was  adjudged,  that  proof  of  the  signature 
of  the  obligor  to  a  bond,  executed  in  Delaware,  though  no 
proof  as  to  the  signature  of  the  attesting  witnesses,  who  were 
not  within  the  jurisdiction,  was  given,  was  sufficient;  and 
this  by  virtue  of  the  Act  of  1802,  which  dispensed  with  the 
attendance  of  witnesses  to  bonds  or  notes,  unless  the  defend- 
ant should  swear  or  affirm  that  the  signature  was  not  his,  and 
providing  '*  that  the  signature  to  such  bond  or  note  may  be 
proved  by  other  testimony."  But  the  ruling  in  Edgar  vs. 
Brown,  was  in  conflict  with  Myers  vs.  Taylor,  1  Brev.  245, 
which  held,  that  under  the  said  Act  the  handwriting  of  the 
attesting  witnesses  should  be  proved  as  well  as  that  of  the 
obligor.  To  the  same  effect  was  the  case  of  Paisley  vs.  Snipes^ 
2  Brev.  200,  where  the  handwriting  of  the  attesting  witness 
was  proved,  though  not  called  under  the  Act  of  1802,  yet  it 
was  adjudged  that  the  signature  of  the  maker  of  the  note, 
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though  by  mark,  inuat  also  be  proved.  These  two  last  cases 
were  in  manuscript  when  the  case  of  Edgar  vs.  Broivn,  was 
decided,  and  probably  were  unknown  to  the  Court.  In  the 
latter  case  Judge  Johnson  did  observe,  "  I  am  strongly  in- 
clined to  the  conclusion,  that  the  evidence  was  admissible  on 
the  principles  of  the  common  law" — he  may  be  taken  to  have 
meant  sufficient,  that  is,  proof  of  the  handwriting  of  the 
obligor  merely.  But  he  did  not  so  rule^  and  placed  the  case 
upon  the  Act  of  1802.  Then  we  have  the  later  case  of  Tram- 
mel vs.  Roberts  and  others^  1  McM.  305,  where  we  find  this : 
"  At  common  law  the  subscribing  witness  must  have  testified 
in  person,  and  in  case  he  were  beyond  the  reach  of  the 
Court,  then  other  witnesses  by  proving  his  handwriting,  and 
the  signatures  of  the  makers  of  the  note,  would  furnish 
legal,  though  secondary,  evidence  of  the  same  facts." 

What  proof  have  we  in  the  present  case  ?  Of  two  witnesses, 
one  is  examined  and  asked  whether  he  saw  Charles  Bussell 
sign  the  deed,  whether  his  name  thereto  affixed  is  in  his  own 
handwriting,  and  the  seal  affixed  or  acknowledged  by  him — 
whether  he  delivered  the  deed,  and  how.  He  answers,  "I 
don't  remember  anything  about  this  transaction.  I  signed 
my  name  as  a  witness.  It  is  in  my  handwriting,  and  I 
believe  the  signature  of  Monaghan  (the  other  witness)  to  be 
genuine.  I  don't  know  what  was  done  with  the  deed.  I 
don't  know  the  plaintiff  I  don't  remember  anything  about 
this  deed.  I  don't  know  anything  about  Charles  Kussell." 
Other  witnesses  verified  the  signature  of  Monaghan  as 
attesting  the  deed,  and  also  what  purported  to  be  his  certifi- 
cate, in  capacity  of  commissioner  under  authority  of  Florida, 
and  it  appeared  that  he  had  departed  from  Kew  Orleans,  and 
was  not  otherwise  accounted  for. 

Such  was  the  whole  proof  of  the  execution  of  the  assign- 
ment. 

It  is  evident  that  the  witness  examined  instead  of  support- 
ing rather  weakened  the  plaintiff    He  knew  nothing  pf  the 
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identity  of  the  obligor;  nothing  as  to  the  delivery  or 
disposition  of  the  deed.  He  says  nothing  of  the  presence  of 
the  assignee.  He  shook  if  he  did  not  rebut  such  presump- 
tions as  might  have  arisen  from  proof  of  hia  handwriting 
merely,  where  that  might  have  been  accepted,  and  he  did  not 
even  say  he  would  not  have  signed  the  paper  if  he  had  not 
seen  it  duly  executed.  So  that  the  execution  of  it  rests  solely 
on  such  inferential  presumption  as  may  arise  out  of  the  sig- 
nature of  Monaghan,  affected  more  or  less  as  different  minds 
may  view  it  by  what  the  witness  examined  has  said.  In  such 
circumstances  we  think  our  own  cases  teach,  that  the  writing 
of  Eussell,  the  assignor,  or  something  else  should  have  been 
proved  before  he  could  be  held  connected  with  the  assign- 
ment, and  the  delivery  (a  very  important  point  in  this  case) 
be  presumed  as  of  even  date  with  the  deed.  It  can  be  easily 
conceived  (cases  have  been  known  indeed),  that  one  may 
assume  a  name  and  palm  himself  off  on  witnesses  fraudulently, 
while  personating  another  and  forging  his  name.  -  Loose  and 
facile  presumptions  as  to  delivery  and  the  time  of  it,  may 
work  much  injustice,  especially  in  such  cases  as  this.  We 
think  Plunkett  &  Bowman^  and  Trammell  &  Roberts,  well 
founded,  {Simms  S  De  Oraffinreid,  4  McCord,  25S,  may 
perhaps  have  proceeded  on  the  ground  that  the  instrument 
there  was  a  conveyance  of  realty,  requiring  two  witnesses ; 
but  there  also  the  handwriting  of  both  witnesses  and  grantor 
was  required  to  be  proved).  There  is  support  for  our  cases 
and  the  opinion  we  now  entertain  in  conformity  to  them. 
One  is  Parkins  vs.  Hawkshaw,  2  Stark.  N.  P.  289,  (8  Com. 
Law,  898).  The  witness  saw  a  person  introduced  as  Hawk- 
shaw  execute  a  bond,  and  he  gave  some  description  of  his 
person  but  could  not  identify  him  as  the  defendant.  Holroyd, 
J.,  nonsuited  the  plaintiff.  In  the  case  of  Nelson  vs.  WkiUall, 
1  Barn.  &  Aid.  19,  Bailey,  J.,  said,  "It  is  laid  down  in  Mr. 
Phillips'  treatise  on  Evidence,  that  proof  of  the  handwriting 
pf  the  attesting  witness  is  in  all  cases  sufficient.    I  always 
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felt  the  difficulty,  that  that  fact  alone  does  nc^  connect  the 
defendant  with  the  note.  If  the  attesting  witness  himself 
gave  evidence  he  would  prove  not  merely  that  the  instrument 
itself  was  executed,  but  the  identity  of  the  person  so  execu- 
ting it.  But  the  proof  of  the  handwriting  of  the  attesting 
witness  establishes  merely  that  some  person,  assuming  the 
name  which  the  instrument  purports  to  bear,  executed  it :  and 
it  does  not  go  to  establish  the  identity  of  that  person,  and  in 
that  respect  the  proof  seems  to  me  defective."  This  reason- 
ing was  adopted  and  distinctly  converted  into  a  rule  of  law 
by  the  concurrence  of  Bailey  and  three  other  Barons  of  the 
Exchequer,  in  Whitlock  vs.  Musgrove^  1  Exch.  511.  The 
action  was  on  a  promissory  note  executed  by  the  maker  using 
a  mark.  In  addition  to  proof  of  the  writing  of  the  sub- 
scribing witness,  some  proof  in  addition  of  the  identity  of  the 
party  sued  and  the  maker  was  held  necessary.  (In  such  a  case, 
a  mark  being  used,  our  decisions  would  appear  to  regard 
the  proof  oflGsred  to  be  sufficient,  Busaey  ads.  Whitakerj  2  N. 
&  McC,  374.)  "  I  quite  agree  (said  Bailey)  it  is  not  necessary 
to  prove  the  handwriting  of  the  defendant ;  but  if  you  do  not 
prove  that  you  must  prove  something  else  to  connect  the 
party  sued  with  the  instrument."  Examples  were  suggested, 
as  that  the  instrument  might  designate  the  party  by  residence 
or  otherwise,  and  the  evidence  might  show  the  correspondence 
of  the  defendant,  and  there  may  be  various  other  means  of 
attaining  the  end,  prima  facie.  It  is  seen  from  this  case  that 
the  point  was  long  questio  vexata  in  England,  and  it  was  con- 
ceded that  Lord  Tenterden,  followed  by  Best,  held  the 
contrary  opinion.  But  it  is  presumed,  that  the  case  last 
cited,  concurred  in  as  it  was,  by  Lord  Lyndhurst,  may  be 
regarded  as  strengthening  our  conclusion. 

Some  evidence  was  necessary  in  addition  to  what  was 
adduced  on  the  circuit,  to  show  the  due.  execution  of  the 
assignment  by  Bussell,  as  proof  of  his  handwriting  or  some- 
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tluDg  else  to  connect  him  with  the  instrument,  before  the 
paper  could  go  to  the  jury. 
And  upon  this  ground  a  new  trial  is  ordered. 

Wardlaw  and  Glover,  JJ.,  concurred. 

Whitner  and  Munro,  JJ.,  thought  the  proof  in  reference 
to  the  execution  of  the  deed  of  assignment  by  Eussell,  made 
2l  prima  facie  case  properly  submitted  to  the  jury,  and  their 
verdict  should  not  be  set  aside.  Upon  the  other  point  made 
in  the  case  they  concurred  with  the  majority. 

New  trial  ordered. 
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Edmund  A.  Gibbes  t;^.  Hugh  E.  Vincent. 
Deaths  Presumption  o/^-Evidence. 

Where,  shortly  after  a  vessel  sailed,  a  Tiolent  storm  arose  and  prevailed 
along  the  coast: — Held,  that  after  the  lapse  of  three  years  without  any 
tidings  of  the  vessel  or  any  on  board,  the  death  of  the  captain  daring 
the  storm  might  be  presumed. 

BEFORE  GLOVER,  J.,  AT  CHARLESTON,  FALL  TERM,  1857. 

This  case  will  be  sufficiently  understood  from  the  opinion 
delivered  in  the  Court  of  Appeals, 

Hutledgey  Whaley^  for  appellant,  cited  1  Bail.  507 ;  1  Green, 
Ev.  46,  47,  note. 

De  Saussure^  contra,  cited  1  Green.  Ev.  53 ;  SelUck  vs.  Booths 
1  Y.  &  a,  116;  2  Green.  Ev.  299;  1  Strob.  14. 

The  opinion  of  the  Court  was  delivered  by 

Glovbb,  J.  In  an  action  by  the  plaintiff  against  A.  G. 
Johnson,  the  defendant  became  his  bail  in  December,  1868, 
and  in  April,  1856,  judgment  was  entered  up  against  the 
principal. 

This  action  is  brought  against  the  defendant  as  surety  on 
the  bail  bond,  who  resists  a  recovery  on  the  ground,  that  his 
principal  died  before  the  judgment  was  entered  up  against 
bim.  The  proof  was  that  A.  G.  Johnson  was  the  captain  of 
a  schooner  named  the  ''Edmondson"  which  sailed  from  a 
pK>rt  on  the  Delaware  Bay,  4  September,  1854,  for  some  port 
on  the  north  coast  of  South  America;  that  a  violent  storm 
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prevailed  along  the  coast  in  September  of  that  year,  and  that 
neither  the  vessel,  officers,  or  crew  have  since  been  heard  of. 
The  jury  found  for  the  defendant,  and  the  plaintiff  moves  for 
a  new  trial  on  the  ground,  that  the  evidence  proved  that  A. 
G.  Johnson  had  not  been  missing  or  absent  for  seven  years, 
and  that  there  was  no  evidence  of  his  death  and  that  the 
jury,  disregarding  the  evidence,  and  in  defiance  of  the  law, 
found  a  verdict  for  the  defendant. 

The  rule,  that  the  presumption  of  a  continuance  of  life 
ceases  when  the  person  has  been  absent  and  has  not  been 
heard  of  for  a  period  of  seven  years,  it  is  argued  is  a  legal 
presumption,  and  cannot  aid  the  defence  because  the  period 
limited  to  sustain  it  has  not  yet  expired.  If  the  presumption 
of  death,  arising  from  lapse  of  time,  be  a  legal  intendment, 
then  the  inference  is  certain  and  as  a  rule  of  law  would  be 
obligatory  on  the  jury;  but  such  a  presumption  is  rebuttable 
— presumptio  legis  tantum — and  may  be  disproved  either  by 
direct  or  circumstantial  evidence,  the  effect  of  which  the  jury 
and  not  the  Court  must  determine. 

It  is  not,  however,  from  the  presumption  arising  alone 
from  the  length  of  time  since  Johnson  has  been  heard  of,  that 
his  death  is  inferred,  but  from  the  prevalence  of  a  violent 
storm  on  the  track  of  his  vessel  about  the  time  he  sailed,  and 
that  neither  the  "Edmondson,"  he  or  his  crew  have  since 
been  heard  of.  The  conclusion  of  his  death  is  inferred  from 
a  cause  adequate  to  produce  it,  coupled  with  the  fact  that  we 
have  no  tidings  of  him  since.  In  an  action  on  a  policy  of 
insurance  on  a  ship  and  cargo,  it  was  held,  that  there  is 
no  fixed  rule  of  law  with  regard  to  the  time  after  which  a 
missing  ship  shall  be  reported  to  be  lost.  It  is  a  question  of 
presumption  to  be  governed  by  the  circumstances  of  the 
particular  case.  {Houstman  vs.  Thornton^  8  Eng.  C.  L.  B. 
88.)  And  Mr.  Greenleaf  says,  the  jury  may  find  the  fact  of 
death  from  the  lapse  of  a  shorter  period  than  seven  years  if 
other  circumstances  concur,  as  if  the  party  sailed  upon  a 
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voyage  which  long  since  should  have  been  accomplished,  and 
the  vessel  has  not  been  heard  of.  (1  Green.  Ev.,  46  §  41.) 
Besting  upon  similar  circumstances,  and  after  an  absence  of 
only  two  years,  the  Prerogatiye  Court  has  presumed  the 
death  of  a  party  and  has  granted  administration.  (In  re 
Mutton,  1  Curt  596.) 

The  jury  to  whom  all  the  circumstances  of  this  case  were 
submitted,  having  concluded  that  A.  G.  Johnson  was  lost 
with  his  vessel  and  crew  in  the  storm  of  1854,  we  cannot  say 
that  their  verdict  was  not  authorized  by  the  evidence  because 
only  three  years  had  elapsed. 

Motion  dismissed. 

Wabdlaw,  Withbbs,  Whitner  and  Munro,  JJ.,  con- 
curred. 

Motion  dismissed. 
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Ex  Pabtb  Olivbr  Hewitt. 

PoLrent  and  Child — Infant^  Custody  of. 

Upon  a  question  between  father  and  mother  as  to  the  custody  of  their 
infant  child,  the  law  gives  the  preference  to  the  father  as  the  head  of 
the  household,  and  without  sufficient  cause  shown  the  custody  will  not 
be  given  to  the  mother. 

BEFORE  WARDLAW,  J.,  AT  BEAUFORT,  FALL  TERM.  1857. 

This  case  will  be  sufficiently  understood  from  the  opinion 
delivered  in  the  Court  of  Appeals. 

Screven^  De  Saussure,  for  appellant. 

McGowan,  contra.  The  wife  has  voluntarily  left  her  hus- 
band, and  now  asks  the  Court,  to  take  her  infant  son  from 
his  fether  and  deliver  him  to  her.  The  law  regards  the  father 
as  the  head  of  the  family;  obliges  him  to  provide  for  its 
wants;  and  commits  the  children  to  his  charge  of  whom  he 
is  guardian  by  nature  and  by  nurture,  McPher.  on  Infants, 
61 ;  Forsyth  on  the  Custody  of  Infants,  11  &  29 ;  2  Kent,  211- 
194;  Shelford  on  Marriage  and  Divorce,  410-416;  18  Wend. 
687;  19  Wend.  16;  The  King  vs.  Greenhill,  4  Ad.  &  Ellis, 
624;  5  Ad.  &  Ellis,  441;  2  Hill,  864;  The  People  vs.  J/enam, 
8  Paige,  48;  25  Wend.  68-72, 88-106,  and  also  8  Hill  K  Y. 
404;  2  &  8  Victoria,  c.  54;  2  New  York,  E.  Statutes,  148; 
Ex  parte  Schumpert^  6  Rich.  844. 

Mr.  Robert,  the  father,  is  here  on  the  defensive ;  he  asks 
nothing  of  the  Court  but  to  be  left  in  the  enjoyment  of  his 
natural  common  law  right  of  guardian  by  nature  and  by 
nurture. 
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1.  None  of  the  cases  go  so  far  as  to  give  a  paramount  right 
to  the  wife,  even  within  the  period  of  nurture.  Supposing  the 
right  of  father  and  mother  to  be  equal  (the  mother  has  never 
nursed  the  infant)  then  this  proceeding  must  fail,  ^^melior  est 
conditio  possidentis,^^  &o. 

2.  The  wife  has  left  her  husband's  house — ^so  far  as  we  are 
informed  she  is  living  in  violation  of  her  duty ;  her  condition 
is  not  fixed  in  law.  The  Court  will  never  compel  a  father  to 
give  up  his  child  to  the  mother,  when  the  mother  has  volun- 
tarily separated  from  her  husband  without  either  judicial 
decree  or  mutual  consent.  The  People  ex  relatione  Nickersonj 
19  Wend.  16. 

8.  Most  of  the  cases  where  the  right  of  the  mother  has  pre- 
vailed have  been  cases  where  the  mother  already  had  the 
cMldj  and  the  father  attempted  to  deprive  her  of  it.  8  John. 
328 ;  13  John.  418 ;  4  John.  Ch.  80.      • 

The  father  is  not  to  be  deprived  of  the  custody  of  his  child 
unless  it  is  shown  that  he  has  been  guilty  of  cruelty  or  per- 
sonal ill  usage  to  the  child  itself.  This  phrase  including  the 
case  of  moral  contamination  to  the  child.  Forsyth  Custody  of 
Infants,  31. 

1.  The  question  of  "5et;ii^"  to  the  wife  is  not  the  question 
here ;  we  are  not  in  this  proceeding  called  upon  to  enquire 
whether  Mrs.  Bobert  was  justified  in  leaving  her  husband. 

2.  There  is  not  a  decent  pretext  of  personal  cruelty  to  his 
only  son,  for  the  custody  of  whom  he  is  now  struggling. 

S.  No  proof  of  danger  cw  to  moral  contamination.    The 

proof  is  overwhelming  in  his  favor.  Ball  vs.  Ball,  2  Sim.  85. 

It  will  be  hetter  for  the  infant  to  remain  in  the  ^custody  of  the 

yixther — does  not  nurse  mother — fether  is  rich,  mother  poor, 
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— father  owns  nurse — the  child  is  a  hoy — his  father  reared 
respectable  daughters — the  parents  may  come  together. 

Petigru,  same  side. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  On  the  application  of  Oliver  Hewitt  a  habeas 
corpus  was  obtained,  commanding  Lucius  0.  Robert  to  have 
the  bodies  of  Alice  Robert,  his  wife,  and  Laurel  Point  Robert, 
his  son,  by  him  alleged  to  be  illegally  restrained,  before 
Judge  Wardlaw,  &c. — L.  C.  Robert  with  Alice  his  wife, 
appeared  and  made  a  return  denying  any  illegal  restraint  of 
his  wife  and  excusing  the  absence  of  his  son.  After  hearing 
affidavits  and  argument  of  counsel,  the  judge  ordered  that 
Mrs.  Robert  "  be  at  liberty  to  go  whithersoever  she  pleased," 
and  that  L.  C.  Robert  enter  into  recognizance  to  produce  his 
son  on  some  future  day,  that  the  claim  of  the  said  Alice  to 
have  the  said  infant  might  be  considered  and  determined, 
with  leave  to  the  parties,  in  the  meantime  to  prepare  affidavits. 

On  the  12th  December  the  application  in  behalf  of  the  said 
Alice  to  have  the  custody  of  her  infant  son  was  heard,  and 
after  argument,  the  judge  observes,  "I  was  of  opinion  that 
Mrs.  Robert's  character  was  good,  but  that  she  had  failed  to 
sustain  by  credible  witnesses,  the  charges  against  her  husband 
which  he  denied  and,  as  far  as  practicable,  seemed  to  have 
disproved. 

"I  thought  that  the  immediate  interest  of  the  child  would 
not  suffer  from  its  remaining  with  the  father,  and  that  its  pro- 
spective interests  in  a  mere  pecuniary  view  would  be  thereby 
greatly  promoted,  and  so  far  as  I  could  see  in  a  moral  view 
not  be  endangered.  I  indicated  my  opinion  and  would  have 
made  an  order  discharging  the  said  Lucius  C.  Robert  from 
his  recognizaAce  and  from  further  attendance,  but  having 
received  the  annexed  notice  of  appeal,  I  directed  the  recog- 
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uizance  to  stand  to  abide  the  order  of  the  Court  of  Appeals  in 
the  matter." 

When  the  order  was  made  that  Mrs.  Eobert  be  at  liberty 
to  go  whithersoever  she  pleased,  accompanied  by  her  brother 
Oliver  Hewitt,  she  voluntarily  left  her  husband  and  still 
lives  separate  and  apart  from  him,  and  also  left  her  infant  son, 
now  about  seven  months  old,  in  his  custody,  where  it  has 
since  continued. 

The  application  is  renewed  in  this  Court  to  change  that 
custody  and  to  transfer  it  from  the  father  to  the  mother. 

Except  so  far  as  the  decision  of  the  question  involved 
makes  it  necessary,  we  will  not  enquire  into  the  causes  alleged 
in  excuse  for  the  separation.  Whether  Mrs.  Eobert  shall 
return  to  her  husband,  is  a  question  demanding  grave 
consideration  and  which  she  must  determine,  aided  by  the 
counsel  of  wise  and  prudent  friends.  Our  duty  is  to  settle 
the  conflicting  claims  of  herself  and  her  husband  to  the  custody 
of  their  infant  son,  while  they  may  continue  to  live  apart. 

It  is  assumed  in  the  argument  ^'  that  the  fkther  has  no 
superior  right  over  the  mother  to' the  custody  of  his  infant 
children,  and  that  other  things  being  equal,  the  mother's 
claim  is  to  be  preferred,  as  to  the  custody  of  infants  within 
the  age  of  nurture."  This  is  not  the  language  of  the  law, 
which,  looking  to  the  peace  and  happiness  of  families  and  to 
the  best  interests  of  society,  places  the  husband  and  father  at 
the  head  of  the  household.  By  the  common  law  the  legal 
existence  of  the  woman  is  suspended  during  the  marriage, 
and  the  law  even  excuses  some  offences  committed  by  her  in 
his  presence,  expressly  upon  the  presumption  of  that  coersion 
which  her  subjection  implies.  The  obligation  imposed  on  the 
husband  to  provide  for  their  wants  and  protection,  makes  it, 
necessary  that  he  should  exercise  a  power  of  control  over  all 
the  members  of  his  household.  That  divided  empire  in  the 
government  of  a  family,  on  which  the  argument  proceeds,  is 
not  consistent  with  the  welfare  of  the  wife  and  children, 
Vol.  XL— 22 
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and  has  not  the  sanction  of  the  law.  His  authority  however 
is  that  of  a  mild  and  considerate  ruler,  tempered  by  those 
happy  influences  which  a  prudent  wife  exercises  over  her 
husband,  and  on  which  in  a  great  measure  the  fortunes  of  his 
house  depend.  When  their  rights  to  the  custody  of  their 
children  come  in  conflict,  we  only  follow  the  law  in  preferring 
the  superior  claim  of  the  husband,  unless  his  custody  should 
be  inconsistent  with  the  welfare  of  his  children,  which  is  a 
paramount  consideration,  and  will  always  regulate  the  discre- 
tion exercised  in  the  disposition  of  them..  The  paternal  right 
may  be  forfeited  by  an  inability  or  neglect  to  provide  for  the 
child's  wants,  by  a  brutal  exercise  of  authority,  or  by  the 
open  practice  of  those  vices  which  corrupt  the  infant  mind; 
and  we  should  regard  it  as  a  safe  exercise  of  the  discretion 
vested  in  the  Court,  to  remove  from  the  custody  of  a  father 
his  infant  child,  where  he  lived  in  open  adultery  and  the 
child  would  be  exposed  to  the  dangerous  influences  of  an 
abandoned  woman,  regardless  of  the  nurture  and  virtuous 
training  which  infancy  requires,  and  which  none  so  fitly  as  a 
mother  can  superintend  and  direct.  Conceding  Mrs.  Robert's 
fitness  for  the  discharge  of  the  duties  arising  from  the  relation 
of  parent  and  child,  we  cannot  disturb  the  legal  possession  of 
her  husband  unless  she  can  show  his  inability  to  provide  for 
the  necessary  wants  of  his  child,  and  to  train  it  up  in  the  way 
it  should  go.  The  objections  urged  against  his  custody  consist 
of  alleged  acts  of  brutality  towards  his  wife  and  children,  his 
neglect  to  provide  for  them  food  and  clothing,  and  his 
infidelity  to  his  wife.  After  a  review  of  the  evidence  we  do 
not  perceive  any  sufficient  reason  for  changing  the  custody 
of  the  child.  The  affidavits  submitted  in  support  and  denial 
of  the  charges  alleged  against  Lucius  C.  Robert,  may  induce 
us  to  believe  that  he  has  not  cherished  his  wife  as  his  duty 
required,  and  that  many  of  her  reasonable  expectations  have 
been  sadly  disappointed :  but  there  is  no  satisfactory  proof 
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that  can  justify  the  removal  of  the  child,  and  until  that  is 
fturnished  it  must  remain  where  the  law  has  placed  it. 

The  motion  is  therefore  refused,  and  it  is  ordered  that 
Lucius  C.  Robert  be  discharged  from  his  recognizance. 

Motion  dismissed. 

Wardlaw,  Withers  and  Whitner,  JJ.,  concurred. 
Motion  dismissed. 
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J.  J,  Green  vs.  D.  A.  Foskett. 

Insolvent  Debtor^ e  Act — Tracer. 

Where  pending  an  action  of  trover  in  which  bond  has  been  given  under 
the  Act  for  the  production  of  the  chattel,  the  defendant,  being  under 
arrest  at  the  suit  of  another,  is  discharged  under  the  Insolvent  Debtor's 
Act,  the  plaintiff  in  trover  may  nevertheless  proceed  with  his  action  to 
a  recovery,  for  otherwise  he  could  not  have  the  benefit  of  the  bond. 

BEFORE   WARDLAW,  J.,  AT  CHARLESTON,  MAY  TERM, 

1837. 

The  report  of  his  Honor  the  presiding  Judge,  is  as  follows: 

"  Trover,  in  which,  under  the  Act  of  1827,  the  defendant 
had  given  bond  and  security  for  the  production  of  the  chattel 
sued  for  to  answer  the  judgment. 

**  After  the  commeucement  of  the  suit,  the  defendant^ 
arrested  by  another  creditor,  received  a  discharge  under  the 
insolvent  debtor's  Act. 

"The  defendant,  conceiving  that  the  discharge  was  neces- 
sarily a  discharge  from  all  suits  pending,  moved  that 
proceedings  be  stayed.  The  plaintiff  urged  for  objection  the 
trover  bond. 

"I  hesitated,  and  was  inclined  to  grant  the  motion;  but 
thought  it  better  that  the  case  should  be  put  into  conditioa 
for  a  final  determination  by  a  decision  of  the  defendant's 
motion.  The  plaintiff  obtained  a  verdict  for  one  hundred 
and  fifty  dollars." 

The  defendant  appealed  and  now  renewed  his  motion,  in 
this  Court,  and  also  moved  that  the  verdict  be  set  aside  and 
the  case  stricken  from  the  docket. 
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Seymour,  for  appellant,  cited,  Grane  vs.  Mariiriy  4  Eich.  252. 

Pressley,  contra,  cited  Act  of  1827,  6  Stat.  837 ;  McLure  vs. 
Vemmi,  2  Hill,  483 ;  2  Hill,  667 ;  3  Eich.  143. 

TLe  opinion  of  the  Court  was  delivered  by 

Withers,  J.  Pending  an  action  of  trover,  the  defendant, 
at  the  suit  of  another  suing  creditor,  obtains  a  discharge  in 
pursuance  of  the  insolvent  debtor's  laws,  a  bond  for  the 
forthcoming  of  the  chattel  sued  for  in  trover  having  been 
given  under  the  trover  Act  of  18*i7, — the  question  is,  shall 
such  discharge  as  an  insolvent  debtor  prevent  the  plaintiflF  in 
trover  from  prosecuting  his  action  to  a  recovery  ? 

The  Act  of  Assembly  of  1827,  in  relation  to  actions  of 
trover,  directs  the  bond,  with  surety  therein  required  of  the 
defendant,  to  be  conditioned  for  the  forthcoming  of  the  chattel 
sned  for,  "  to  satisfy  the  plaintiff's  judgment,  in  case  he  should 
recover  against  the  defendant,  and  such  specific  chattel  shall 
be  liable  to  satisfy  the  plaintiff's  judgment  to  the  exclusion 
of  other  creditors." 

It  is  manifest  that  the  plaintiff  cannot  have  the  benefit  of 
the  bond  at  all,  as  against  the  principal  or  the  surety, 
unless  he  should  "recover"  against  the  defendant  in  trover. 
("Becover"  is  the  word,  and  whether  a  verdict  rendered 
without  judgment  being  entered,  may  be  enough  to  give  the 
plaintiff  the  fruits  of  the  bond,  is  not  a  point  in  this  cause.) 

If  we  reverse  the  decision  on  circuit,  and  thus  estop  this 
plaintiff  from  obtaining  a  recovery,  we  render  the  Act  of 
1827  wholly  nugatory  in  that  precise  class  of  cases  to  which 
its  remedy  was  meant  to  apply.  It  is  not  matter  of  any 
doubt,  that  a  security  for  the  production  of  a  plaintiff's 
chattel  was  intended,  or  its  value  in  lieu  of  it,  for  the  satis- 
faction of  his  recovery  exclusively,  instead  of  remitting  him, 
as  the  prior  law  of  trover  did,  to  a  perfectly  barren  judgment 
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in  case  of  the  defendant's  insolvency ;  in  which  case  a  plaintiff 
saw  his  property,  judicially  ascertained  to  be  his,  appropriated 
by  a  prior  judgment  creditor,  or  at  best  assigned  as  assets 
wherein  he  could  only  partake  pro  rata. 

Such  a  result,  constantly  occurring  and  so  directly  in  con- 
flict with  the  most  common  and  obvious  rule  of  right,  led  to 
the  remedial  legislation  of  1827,  We  must  not  forget  the 
duty  of  administering  the  whole  statute  law  that  may  bear 
upon  a  case  or  a  question,  where  any  sensible  construction 
may  permit  it,  so  as  not  to  destroy  the  efficacy  of  one  measure 
by  causing  that  of  another  to  override  it. 

Looking  at  the  general  object  and  scope  of  the  insolvent 
debtor's  law  of  1759,  it  appears  to  have  aimed  at  the  relief  of 
poor  and  insolvent  "  prisoners"  for  "  debt,"  and  those  in  jail 
bounds  were  afterwards  placed  in  that  class.  If  we  were  to 
confine  our  view  of  those  who  are  the  beneficiaries  of  this 
Act,  to  such  as  were  '^debtors,"  and  those -against  whom  the 
relief  is  granted,  to  such  as  are  '^  creditors,"  according  to  the 
plainest  interpretation  of  those  terms ;  and  if  we  add  to  this 
the  consideration,  that  a  distribution  of  the  insolvent's 
assigned  assets  is  to  be  among  those  who  are  suing  creditors 
and  such  others  also  as  may  come  in  within  twelve  months 
after  the  discharge  and  render  '^  an  exact  account  on  oath  of 
the  several  debts  and  demands  to  them  owing,"  (which  is  a 
scheme  of  the  Act,)  we  should  exclude  from  the  purview  of 
the  Act  all  actions  of  tort  where  uncertain  and  unascertained 
damages  are  sought ;  for  a  plaintiff  in  such  an  action,  pending, 
would  not  be  a  suitor  in  character  of  ^'creditor,"  such  a 
demand  would  not  yet  be  a  "debt,"  it  would  not  be  capable 
of  rendition  to  the  assignee  in  the  shape  of  "an  exact  account 
upon  oath,"  or  if  it  should  be  so  rendered  the  "demand" 
would  be  of  just  such  amount  as  a  plaintiff  or  other  applicant 
might  think  proper  to  state  and  ratify  by  oath.  But  there  is 
a  difficulty  in  the  way  of  holding  that  "demands"  in  the 
nature  of  damages  claimed  for  torts  alleged,  whether  prose- 
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cuted  by  action  or  not,  are  not  such  as  a  defendant  may  be 
discharged  from,  or  from  suits  therefor ;  since  the  enacting 
clause  of  the  Act  extends  its  provisions  to  "any  person  or 
persons  whatsoever,  hereafter  sued,  impleaded,  or  arrested,  for 
any  debt,  duty,  demand,  cause  or  thing  whatsoever,  (except 
for  such  matters,  causes  or  things  as  are  hereinafter  excepted.)" 
Persons  sued  for  any  and  every  sush  cause  are  to  be  dis- 
charged, it  seems,  by  the  terms  of  the  law,  except  as  therein 
excepted ;  and  yet  it  will  occur  to  any  mind,  that  it  is  not 
practicable  to  afford  justice  to  those  who  are  seeking  the 
recovery  of  specific  property,  real  or  personal,  or  damages  in 
lieu  of  it,  (as,  for  example,  in  actions  to  try  title  to  land  or 
trover  for  a  chattel,)  if  by  operation  of  the  insolvent  laws, 
applied  pendente  lite,  the  defendant  is  to  be  released,  and  still 
the  plaintiff  be  cut  off  from  all  participation  in  the  assets 


However  the  matter  suggested  might  be  decided,  if  it  were 
necessary,  or  may  be  if  it  ever  becomes  so,  there  is  a  sufficient 
reason  to  say  that  the  action  of  trover,  brought  under  the 
Act  of  1827,  shall  be  allowed  to  proceed  to  a  recovery,  not- 
withstanding the  discharge  of  the  defendant  as  insolvent, 
while  the  action  is  pending.     Otherwise  the  Act  of  1827 
really  becomes  nugatory,  and  this  must  not  be  permitted. 
This  action  is  to  try  the  title  to  a  horse;  the •  plaintiff  has  a 
conditional  lien  on  the  chattel,   to  become   absolute   and 
exclusive  upon  a  recovery,  and  upon  that  alone.    How  shall 
be  have  this  legal  right,  unless  he  be  permitted  to  proceed  to 
recovery  ?    If  the  horse  were  included  in  the  schedule  (and 
it  is  said  he  is  not,  though  we  are  uninformed  as  to  this)  yet, 
the  plaintiff  has  not  reached  a  point  where  he  can  assert  his 
title  and  seize.    If  the  horse  be  not  included  in  the  schedule, 
tbe  plaintiff  and  all  others  are  deprived  of  so  much  as  assets, 
even  if  the  plaintiff  could  come  in  and  present  '*an  exact 
account  on  oath"  of  his  "demand."    This  might  be  a  very 
disagreeable  mode  to  other  creditors  to  enlarge  the  basis  of 
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dividends,  for  if  suitors  in  actions  of  tort  are  to  advance 
principal  sums  on  their  own  estimates,  upon  oath  even,  as 
the  subjects  for  dividends,  claims  may  be  recognized  that  may 
have  no  foundation  in  law  or  fact,  and  the  dividends  of  bona 
fide  "creditors,"  in  the  clear  sense,  those  upon  note,  account, 
or  other  contract,  and  those  upon  judgment,  may  be 
grievously  attenuated.  If,  again,  the  horse  in  the  present 
case  be  included  in  the  schedule,  rendered  by  the  defendant, 
and  the  plaintiff  in  the  pending  action  can  come  in  for  divi- 
dends, (his  claim  on  oath  being  substituted  for  a  recovery,) 
he  will  have  to  share  the  value  of  the  horse,  his  own  exclusive 
property,  with  others,  and  treat  what  is  wholly  his  own  as  of 
the  assets  of  one  who  never  had  a  particle  of  right  to  it.  Nor 
can  this  plaintiff  secure  his  rights  by  virtue  of  the  provision 
of  the  Act  of  1759,  permitting  the  proof  of  mortgages  and 
trust  deeds,  for  the  bond  in  trover  pendente  liie^  cannot  be  thus 
enforced,  as  is  plain  from  the  terms  of  it  and  from  what  has 
been  already  said. 

From  the  case  of  Crane  dt  Martin^  4  Rich.  251,  we  derive 
little  aid.  The  defendant  there  took  his  discharge  in  the 
very  case,  and  it  was  on  a  liquidated  demand,  for  judgment 
was  obtained  by  default.  From  such  a  suit,  pending  or  in 
judgment,  the  defendant  was  clearly  discharged.  The  ques- 
tion, on  motion  to  set  it  aside,  was,  whether  the  defendant 
could  have  estopped  the  plaintiff  otherwise  than  by  pleading 
his  discharge  puis  darrein  continuance.  It  was  ruled  he 
could  set  aside  the  judgment  on  motion,  notwithstanding  he 
had  not  resorted  to  such  means  of  defence. 

We  are  satisfied,  therefore,  the  decision  on  circuit  was 
agreeable  to  justice  and  according  to  law,  and  the  motion  is 
consequently  dismissed. 

Wardlaw,  Whitner,  Glover,  and  Munro,  JJ.,  con- 
curred. 

^   Motion  dismissed. 


APPEALS    AT    LAW.  887 


Chftrleatoo,  JaDiiary,  1868. 


Wardlaw,  Walker  &  Burnsibes  vj.  The  South  Caro- 
lina Kailroad  Company. 

Gardelle  &  Delaigle  v8.  The  Same. 

Bailment — Carriers — Warehousemen — Negligence. 

"Where  a  railroad  company,  after  transporting  cotton  as  carriers,  unloaded 
their  cars  and  deposited  the  cotton  in  their  yard,  where  it  was  bnrnt 
the  next  evening,  the  company,  without  proof  as  to  how  the  fire  occur- 
red, were  hdd  liable,  the  jury  having  found  them  so,  under  instructions 
which  regarded  them  as  warehousemen  and  liable  only  for  negligence. 

Instructions  to  the  jury  to  the  effect,  that  it  was  right  to  require  the 
Company  to  show  how  the  fire  occurred,  and  that  in  the  absence  of 
such  proof  the  jury  might  well  hold  them  liable,  heldy  proper. 

BEFORE  O'NEALL,  J.,  AT  CHARLESTON,  SPRING  TERM, 

1856. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  These  were  actions  for  the  recovery  of  losses  sustained 
by  the  plaintiffs  in  the  burning  of  cotton  in  the  defendant's 
yard. 

"  The  receipts  given  by  the  defendant,  as  a  common  car- 
rier, limited  the  liability  of  the  Company  to  the  unloading 
of  the  cotton  from  the  cars.  The  cotton  in  these  cases  was 
unloaded  and  placed  on  skids  in  the  Company's  yard.  It 
-was  burned  on  the  evening  of  the  day  after  it  was  unloaded. 
How  the  fire  occurred,  did  not  appear. 

"  There  was  some  proof  in  one  of  the  cases  by  a  drayman, 
that  he  called  for  the  cotton,  and  was  told  there  was  none 
there^  when  in  point  of  fact  it  had  arrived ;  in  consequence 
of  this  there  was  a  delay  in  taking  it  away. 
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*'  In  Wardlaw,  Walker  and  Burnsides'  case,  there  was  no 
doubt  the  defendant  was  liable  for  three  bales  of  the  value 
of  one  hundred  and  thirteen  dollars  and  ten  cents  unac- 
counted for.  So  in  both  cases,  it  was  liable  for  the  cotton 
partially  burned  and  injured,  and  which  the  Company  sold, 
and  of  which  no  account  was  given. 

"  I  thought,  and  so  instructed  the  jury,  that  the  defendant 
was  not  necessarily  liable  for  the  cotton  burned  as  a  common 
carrier.  The  liability  was  limited  to  the  unloading  of  the 
cars  If  this  was  delayed  unnecessarily,  and  the  loss  there- 
by resulted,  then  the  Company  might  be  liable.  After  un- 
loading, they  were  bound,  as  warehousemen,  to  take  as  much 
care  of  the  plaintiffs'  cotton  as  a  prudent  man  would  do  of 
his  own.  That  it  was  right  to  require  the  Company  to  show 
how  the  fire  occurred  ;  in  the  absence  of  such  proof,  it  might 
be  that  the  jury  would  think  them  liable.  In  all  events, 
they  were  liable  in  Wardlaw,  Walker  and  Burnsides'  case 
for,  the  three  bales  unaccounted  for,  and  in  both  cases  for  the 
partially  burnt  cotton. 

"  The  jury  found,  in  each  case,  the  whole  loss." 

The  defendants  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  ground : 

That  the  loss  of  which  plaintifis  complain,  was  the  destruc- 
tion of  their  cotton  by  fire  on  the  platform  of  the  railroad 
depot,  for  which  loss  the  defendants  were  liable  only  as  ware- 
housemen ;  because  the  parties  had  entered  into  a  special 
agreement,  by  virtue  of  the  receipts  given  by  the  defendants 
That  as  warehousemen,  the  defendants  were  only  liable  for 
neglect,  but  no  neglect  was  proved — and  so  the  verdict  was 
without  evidence,  and  contrary  to  the  law  as  delivered  to 
them  by  the  judge. 

PeUigreWf  Petigru,  for  appellant,  cited  Story  on  Bail.  §  218, 


APPEALS    AT    LAW.  889 

Charleston,  Jaanary,  1869. 

410,  454;  9  Wend.  271 ;  3  Taunt.  264;  5  B.  &  C.  822  ;  1 
CJowen,  109;  7  Humph.  334;  3  Camp.  6,  note;  13  Johns. 
211 ;  Jones  on  Bail.  124  note,  40 ;  13  Barb.  488 ;  1  Bail. 
358. 

Dukes,  De  Savssure,  contra,  cited  2  Kent,  604 ;  17  Wend. 
305 ;  33  Eng.  C.  L.  R  364 ;  «  Durn.  &  E.  389 ;  42  Eng.  0.  L. 
B.360  ;  1  T.  R.  27 ;  3  Wilson,  429 ;  1  Parsons  on  Con.  657 ; 
Ang.  on  Car.  287,  289,  292 ;  Story  on  Bail.  §  542 ;  62  Eng. 
C.  L.  R.  859 ;  14  Geo.  R.  281. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  defendant  in  these  cases  claims  to  have 
acted  in  the  double  capacity  of  carrier  and  warehouseman, 
and  herein  to  have  completed  the  contract  for  carriage. 

It  is  well  understood  that  a  material  distinction  exists  as 
to  the  extent  of  liability  according  to  the  character  of  the 
bailee,  and  though  the  services  may  be  rendered  by  the  same 
person  or  company,  the  contracts  should  not  be. confounded. 
This  distinction,  where  loss  occurs,  often  involves  matter  of 
great  nicety.  The  question  of  delivery  as  between  different 
persons  has  its  perplexities  and  these  are  greatly  increased 
in  the  class  of  cases  now  under  consideration.  Hence  mainly 
the  wide  range  of  the  argument,  and  though  We  acknowledge 
the  learning  and  research  which  have  been  brought  to  our 
aid,  it  is  not  perceived  that  the  force  of  authority  could  be 
given,  by  any  solution,  if  attempted,  to  some  of  the  questions 
discussed. 

The  duration  of  the  carrier's  strict  liability  after  the  period 
of  arrival  at  the  place  of  destination,  the  implied  obligation 
of  notice  to  the  consignee  in  some  form  or  other,  or  matter 
of  excuse  for  such  default,  the  thing  to  be  done  before  a 
change  of  responsibility  attaches  with  the  general  policy 
-which  should  permit  or  forbid  what  is  claimed  or  denied,  it 
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is  conceded  are  grave  questions  deserving  careful  examina- 
tion. The  large  amount  of  goods  carried  by  railroads,  the 
peculiar  circumstances  attending  their  shipment,  the  various 
points  of  destination  and  hours  of  arrival  by  day  and  night, 
and  remoteness  of  the  consignee  or  owner  from  the  line  or 
terminus  of  the  road,  all  combine  to  make  it  convenient  and 
necessary  as  well  for  the  railroad  companies,  as  for  the  own- 
ers of  goods,  that  well  defined  rules  be  adopted  discharging 
the  carrier  from  his  extraordinary  liability  as  insurer,  when 
the  reason  no  longer  exists,  and  yet  holding  him  to  a  just 
measure  of  responsibility  for  the  protection  of  the  owner, 
according  to  the  circumstances. 

In  this  case  it  is  said  the  company  had  performed  their 
selrvice  according  to  their  contract,  that  they  had  transported 
the  goods  in  safety  and  unloaded  them  from  the  cars  at  the 
place  of  destination,  and  though  loss  subsequently  occurred, 
the  defendant  was  not  liable  as  carrier.  This  was  conceded 
by  the  circuit  judge  with  the  single  qualification  that  "  if  the 
unloading  was  delayed  unnecessarily,  and  the  loss  thereby 
resulted,  that  then  the  company  might  be  liable."  Though 
the  verdict  was  against  the  compaay,  yet  the  grounds  of 
appeal  suggest  no  objection  to  this  instruction,  and  it  is  man- 
ifest that  the  case  did  not  in  anywise  turn  on  this  question. — 
The  defendant  was  remitted  to  the  more  favorable  position 
of  a  warehouseman,  and  held  to  such  care  as  a  prudent  man 
would  take  of  his  own  goods.  The  point  presented  in  the 
ground  of  appeal  is,  "  That  as  warehousemen  the  defendants 
were  only  liable  for  neglect,  but  no  neglect  was  proved  ;  and 
so  the  verdict  was  without  evidence  and  contrary  to  the  law 
as  delivered  by  the  judge." 

The  appellant  relies  on  the  general  doctrine  that  when  a 
party  is  bound  to  ordinary  care  before  he  is  made  chargeable 
there  must  be  evidence  of  neglect  or  want  of  care. 

In  Story  on  Bail.  Sec.  454,  it  is  said  "  In  respect  to  deposi- 
tories for  hire  there  seems  to  be  some  discrepancies  in  the 
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authorities  whether  the  onus  probandi  of  negligence  lies  on 
the  plaintiff  or  of  exculpation  on  the  defendant  in  a  suit 
brought  for  the  loss."  The  weight  of  authority,  the  eminent 
writer  concludes,  is  in  favor  of  the  former  rule,  and  it  is  not 
proposed  now  to  controvert  this  position.  Text  writers  and 
judges  all  agree  however,  that  negligence  and  diligence  are 
not  to  be  defined  by  rules  of  evidence.  What  should  be 
deemed  reasonable  care  in  any  case  must  depend  on  the 
peculiar  circumstances  of  that  particular  case.  Precautions 
which  might  be  deemed  reasonable  in  some  circumstances, 
might  not  be  so  in  others.  Illustrations  readily  suggest 
themselves  and  certainly  need  not  be  stated. 

In  this  case  the  goods  were  lost,  and  defendant  having 
shown  the  loss  to  have  been  occasioned  by  fire,  insists  that 
this  fact  was  suflBcient  to  discharge  from  liability,  unless 
plaintiff  should  show  by  direct  proof  that  the  fire  was  the 
result  of  negligence.  On  the  contrary,  the  presiding  judge 
in  his  instructions  said,  "it  was  right  to  require  the  com- 
pany to  show  how  the  fire  occurred ;  in  the  absence  of  such 
proof  it  might  be  that  the  jury  would  think  them  liable." 
The  question  of  negligence  was  of  course  submitted  to  the 
jury,  the  facts  were  before  them,  the  circumstances  were 
peculiar,  the  suggestion  was  appropriate,  and  the  presump** 
tion  was  fair  and  legitimate.  That  was  a  liberal  concession 
to  the  defendant,  which  held  that  the  custody  as  carrier  had 
ceased  by  turning  off  the  cotton  firom  the  car  to  the  plat- 
form, and  that  the  skids  in  the  yard  of  the  company  along- 
side the  track  as  a  place  of  deposit,  entitled  to  the  char- 
acter aud  analogies  of  a  warehouse. 

Though  it  may  be  well  claimed  that  the  terms  of  the 
contract  dispensed  with  a  personal  delivery,  some  future 
case  may  settle  the  question  raised  in  the  argument,  whether 
it  also  dispensed  with  notice  of  arrival. 

This  qiuisi  warehouse  at  least  as  a  place  of  deposit,  did 
not  afford  the  ordinary  security  to  the  owners  of  goods. 
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and  if  by  such  delivery  it  be  held  that  the  custody  is 
changed,  it  is  no  hard  measure  to  require  a  diligence  com* 
mensurable  with  the  particular  risk  still  to  be  incurred. 
Again,  it  is  manifest  that  under  such  circumstances,  care 
should  be  taken  that  the  bailor  is  not  placed  entirely  at  the 
mercy  of  the  bailee,  when  loss  ensues. 

The  omission  to  prove,  what  a  party  should  at  all  times  be 
prepared  to  establish,  may  well  raise  a  presumption  often 
against  him. 

The  place  where  this  loss  occurred  was  in  the  yard  of  the 
company,  and  surrounded  by  their  employees,  who  were  at 
all  times  under  their  control  and  within  their  knowledge. 
Such  witnesses  would  generally  be  unknown  to  the  owners 
or  consignees,  and  but  little  disposed  to  implicate  themselves 
in  a  charge  of  negligence.  In  reference  to  such  an  inquiry 
as  the  one  on  foot  in  this  case,  ordinarily  proof  by  one  of  the 
parties,  would  be  easy  and  proper,  by  the  other  impracticable 
and  uncertain.  Hence  the  rules  to  be  found  in  our  -books 
under  such  circumstances.  In  this  State  the  rule  on  the 
subject  of  limiting  the  liability  of  a  carrier  has  been  relaxed 
though  the  onus  still  rests  to  bring  himself  within  the  excep- 
tions and  to  discharge  himself  of  negligence.  Swindler  vs. 
Hillard  &  Brooks^  2  Eich.  803 ;  Singleton  vs.  Hillard  A  Brooks^ 
1  Strob.  214.  So  too  in  case  of  loss  by  the  killing  of  cattle, 
2k prima  facie  case  is  made  by  the  killing,  which  devolves  on 
the  company  the  onus  of  explanation  or  excuse. 

The  standard  of  diligence  in  such  a  case  as  this  would 
imply  the  presence  of  employees  acting  as  watchmen  or 
otherwise,  who  should  be  able  to  speak,  and  silence  of  defend- 
ant became  an  element  in  the  inquiry. 

The  motion  for  a  new  trial  is  dismissed.  ^ 

O'Neall,  Wardlaw,  Withers  and  Munro,  JJ.,  con- 
curred. 

Motion  dismissed. 


APPEALS    AT    LAW.  848 


CharleskoDy  JaDoarj  1868. 


The  City  Council  of  Charleston  t;^.  Albert  Schmidt. 

Practice — Process —  Teste —  City  GouncU — License 
Psnaliy — Release. 

Process  id  the  City  Court  of  Charleston,  mav  bear  test  before  the 

accrual  of  the  cause  of  action. 
A  license  granted  by  the  City  Council  of  Charleston  after  suit  commenced 

for  a  penalty,  is  by  an  ordinance  no  release  of  the  penalty,  although  the 

license  by  its  terms,  takes  effect  from  a  day  previous  to  the  commission 

of  the  offence,  and  covers  the  date  of  the  offence. 

In  the  City  Court  of  Charleston. 

The  report  of  his  Honor,  the  recorder  is  as  follows : 

"This  was  an  action  within  the  summary  process,  jurisdiction 

for  one  hundred  dollars,  being  the  penalty  imposed  by  the  city 

ordinance  for  selling  liquor  without  license.  (City  Ord.,  p.  280.) 

When  the  case  was  called,  it  was  moved  by  the  defendant's 

attorney  that  the  process  be  quashed  as  the  copy  process 

served  on  defendant  was  tested  on  the  19th  of  April,  1856, 

when  the  oJBfence  was  alleged  to  have  been  committed  on  the 

ourth  day  of  May,  1856.(a)    I  did  not  consider  the  objec- 

•  tion  well  founded,  and  overruled  the  motion.   A  witness  was 

then  called  who  testified  to  the  fact  of  the  retailing  by 

defendant  on  the  fourth  day  of  May,  as  alleged  in  the  process. 

The  defendant  then  oflfered  in  evidence  and  proved  a  license 

from  the  City  Council  to  retail  from  the  1st  of  April,  1856, 

to  1st  April,  1857,  which  period  embraced  the  time  of  alleged 

offence,  and  the  same  was  pleaded  as  a  release  by  the  City 

Council.(6)    I  considered  this  a  matter  of  construction,  and 

that  the  City  Council  had  avoided  such  construction  by 

(a)  The  process  was  lodged,  the  20th  May,  1856. 
(6)  The  license  was  dated  the  31st  of  July,  1856. 
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the  XXV  section  of  the  Act  of  1836,  (City  Ord.,  p.  224,) 
which  provided,  "  that  after  any  suit  shall  have  been  com- 
menced for  the  penalty  for  selling  without  a  license,  no 
person  shall  be  permitted  to  take  oiit  a  license  without 
paying  such  penalty.  And  should  such  license  be  granted, 
the  penalty  shall  not  thereby  be  remittfed ."  I  ruled,  there- 
fore, that  the  penalty  was  not  released  by  the  fact  of  the 
license,  and  the  case  having  been  submitted,  the  jury  found  a 
verdict  for  one  hundred  dollars,  the  amount  of  the  penalty." 

The  defendant  appealed,  and  now  moved  this  Court,  to  set 
aside  the  verdict  on  the  grounds : 

1.  Because  the  copy  process  served  on  defendant  was  tested 
on  a  day  prior  to  the  day  when  the  offence  was  charged  to 
have  been  committed,  the  same  having  been  tested  on  the 
19th  of  April,  and  the  ofience  charged  as  committed  on  the 
4th  of  May  in  the  same  year. 

2.  Because  the  defendant  showed  and  proved  a  license  from 
the  City  Council  to  retail  from  the  1st  April,  1856,  to  the  1st 
April,  1857,  which  period  embraced  the  date  of  the  offence 
charged. 

Pop€y  for  appellant.  On  the  1st  ground. — The  cause  of 
action  must  accrue  prior  to  the  test  of  the  process.  1  Ch.  PL 
260.  The  judgment  therefore  should  be  arrested.  2d  ground. 
— The  license  embraces  the  time  when  the  retailing  look 
place,  and  was  a  release  or  waiver  by  the  City  Council.  OUy 
Council  vs.  Corlies,  2  Bail.  189. 

The  XXV.  section  of  the  Ordinance  of  1836  cannot  aflfect 
the  release.  The  waiver  or  release  is  the  legal  consequence 
of  the  license.  Council  is  therefore  estopped  and  cannot  show 
a  different  intention.  State  vs.  Bank  of  Charleston,  Bank 
case,  612. 
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Porter,  contra,  cited  73tat.  294;  11  Stat.  288;  2  Bur.  962; 
City  Ord.  219. 

The  opinion  pf  the  Court  was  delivered  by 

Whitner,  J.  The  recovery  of  the  penalty  under  an  ordi- 
nance of  Council  is  resisted  in  this  case  on  the  ground,  that 
the  process  issued  before  the  ofiFence  was  committed.  The 
commencement  of  the  suit  is  alleged  to  have  been  at  the  date 
of  the  test  of  the  process.  In  this  particular  there  is  no 
difference  in  form  or  effect  between  process  issued  from  the 
City  Court  and  the  Court  of  Common  Pleas  in  this  State. 
Act  of  Assembly,  1842, 11  Stat.  248.  Without  recurring  to 
previous  legislation,  since  the  Act  of  Assembly,  1825,  (7  Stat. 
880,)  writs  and  process  are  issued  firom  the  Court  of  Ses- 
sions and  Common  Pleas,  bearing  test  on  any  day  previous 
to  the  day  on  which  they  are  made  returnable.  If  the 
ground  taken  was  well  founded,  it  would  prove  that  more 
perhaps  than  half  the  process  issued  since  1825,  and  more 
than  nine-tenths  previously,  when  the  test  was  from  prece- 
ding term,  would  have  been  obnoxious  to  the  objection,  at 
least  since  the  day  in  2  Burr.  962 ;  and  perhaps  for  a 
century  before :  the  test  is  regarded  as  mere  matter  of  form 
and  the  commencement  of  the  suit  is  dated  from  the  lodge- 
ment of  the  process.  In  this  instance  we  are  informed, 
though  not  stated  in  the  brief,  the  process  was  lodged  in 
sheriff's  office,  20th  May,  1856,  and  the  offence  was  com- 
mitted 4th  May,  1856. 

The  second  ground  rests  upon  an  alleged  release  or  waiver 
of  the  penalty  by  the  license  granted  in  July,  1856,  covering 
the  period  which  intervened  from  the  1st  of  April  1856,  to 
1st  April  next  ensuing.  The  ground  is  well  taken  under 
tlie  authority  of  the  case,  Oity  Council  vs.  Gorlies,  2  Bail.  189 ; 
rmless  avoided  by  the  ordinance  of  1836,  Sec.  25,  (Cit.  Ord. 
224^)  which  has  been  adopted  since  the  decision  of  the  case 
Vol.  XI.— 23 
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in  Bailey.  By  that  ordinance  it  is  provided  "  that  after  any 
suit  shall  have  been  commenced  for  the  penalty  for  selling 
without  a  license,  no  person  shall  be  permitted  to  take  out  a 
license  without  paying  such  penalty,  and  should  such  license 
be  granted  the  penalty  shallnot  thereby  he  remitted^  We  think 
the  cause  presented  is  precisely  as  though  this  part  of  the 
ordinance  had  been  incorporated  in  the  license.  We  concur 
therefore  with  the  Recorder  in  the  view  that  the  presumption 
of  a  release  could  not  arise  in  the  face  of  an  express  declara- 
tion to  the  contrary,  and  constituting  a  term  of  the  contract 
itself  and  doubtless  well  understood  by  the  defendant.  The 
course  of  proceeding  indicated  by  the  form  of  such  licenses, 
referring  to  a  day  passed,  has  many  objections,  at  least  in  the 
judgment  of  some  members  of  the  Court.  A  further  examina- 
tion however  is  not  now  called  for.  The  motion  to  set  aside 
the  verdict  is  dismissed. 

Wardlaw,  Withers  and  Munro,  JJ.,  concurred. 

Motion  dismissed. 
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Moses  E.  Barboub  vs.  Egbert  Disher,  et  al. 
Frauds,  Statute  of- — Contract. 

A  verbal  agreement  to  deliver  one  hundred  and  twenty-five  head  of  beef 
cattle,  at  five  cents  per  pound,  to  be  driven  from  Florida  to  Charleston, 
is  within  the  17th  section  of  the  Statute  of  Frauds.    - 

BEFORE  WAKDLAW,  J.  AT  CHARLESTON,  MAY 
TERM,  1867. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as 
follows: 

"  Assumpsit  to  recover  damages  for  the  refusal  of  defendants 
to  receive  and  pay  for  cattle  according  to  contract. 

"  It  appeared  that  the  plaintiff,  a  cattle  driver,  who  resides 
in  Florida,  being  in  Charleston  in  the  summer  of  1854,  made 
a  verbal  agreement  with  defendants,  butchers  in  Charleston, 
under  which  he  was  to  deliver  to  them  one  hundred  and 
twenty -five  head  of  beef  cattle,  to  be  driven  from  Florida,  and 
delivered  on  or  before  24th  November,  1854,  in  good  condi- 
tion, and  they  were  to  receive  the  cattle  and  pay  for  them,  at 
tbe  rate  of  five  cents  a  pound : — that  the  plaintiff  tendered  the 
cattle  in  time,  and  the  defendants  refused  to  receive  them, 
objecting  to  the  condition : — that  the  cattle  were  in  reasonably 
good  condition,  but  the  market  was  glutted  and  the  price  of 
beef  low. 

"The  defendants  moved  for  a  non-suit,  on  the  ground  that 
there  being  no  writing,  the  agreement  was  void,  under  the 
17th  section  of  the  Statute  of  Frauds. 

**  After  argument,  I  granted  the  motion  for  non-suit." 

The  plaintiff  appealed,  and  now  moved  this  Court  to  set 
aside  the  non-suit  on  the  grounds : 
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1.  That  the  contract  declared  upon  was  valid,  and  not  void 
as  being  within  the  Statute  of  Frauds,  as  it  depended  upon  a 
contingency,  which  may  or  may  not  have  happened  within  a 
year,  and  hence  no  writing  was  necessary. 

2.  That  those  cases  are  not  within  the  Statute  of  Frauds, 
wherein  some  thing  is  required  to  be  done  in  order  to  put  the 
thing  sold  into  the  state  or  condition  in  which  it  was  con- 
tracted to  be  sold,  or  to  render  it  capable  of  delivery. 

3.  That  the  ruling  of  His  Honor  that  the  contract  declared 
upon  was  void,  as  being  within  the  17th  section  of  the  Statute 
of  Frauds,  is  error  and  contrary  to  law. 

JRutledge,  Whaky,  for  appellant,  cited,  1  Rich.  201; 
Roberts  on  Frauds,  173 ;  1  McM.  91 ;  Story  on  Sales,  §  262 ; 
4  Bur.  2101 ;  6  East.  606 ;  3  M  &  S.  178. 

Magrath^  Wilkinson,  contra,  cited,  5  B.  &  Al.  855 ;  Story 
on  Con.  307,  n.  3;  2  Stat.  525;  2  H.  Bl.  43;  Stra.  506;  7 
Taun.  111. 


The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  motion  for  non-suit  granted  on  circuit, 
I  apprehend,  was  a  hard  measure  on  the  plaintiff  in  the  case 
made.  He  seems  in  good  faith,  at  much  inconvenience,  to 
have  proceeded  in  carrying  out  on  his  part,  the  contract  into 
which  he  had  entered.  He  had  the  misfortune  to  encounter 
a  falling  market  at  the  time  of  delivery,  and  on  the  trial  of 
the  case,  the  defendants  present  an  objection  more  embar- 
rassing to  plaintiff's  recovery  doubtless  than  that  raised  when 
the  cattle  were  offered  for  acceptance. 

In  the  contract  set  up,  an  essential  element  is  wanting  to 
render  it  binding  on  the  parties.    There  was  neither  an  aooep- 
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tance  by  the  buyer  of  part  of  the  goods  sold,  nor  earnest  given 
to  bind  the  bargain,  nor  note  or  memorandum  made  and 
signed  by  the  parties.  The  17th  section  of  Statute  of  Frauds 
prorides,  that  "  no  contract  for  the  sale  of  goods,  wares  and 
merchandize  for  the  full  price  of  ten  pounds,  or  upwards, 
shall  be  allowed  to  be  good,"  without  one  or  the  other  of  these 
ingredients. 

It  has  been  held  in  this  State  and  elsewhere,  that  where 
goods  are  to  be  made,  or  something  is  to  be  done  to  put  them 
in  a  condition  to  be  delivered  according  to  the  terms  of  the 
contract^  it  is  pot  within  the  Statute  of  Frauds.  1  McM. 
Eq.  91. 

The  appellant's  second  ground  of  appeal  urges  this  distinc- 
tion by  way  of  objection  to  the  decision  on  circuit,  but  the 
evidence  furnishes  no  such  element  in  this  contract.  From 
its  very  terms  it  is  manifest  there  was  no  change  stipulated 
for,  or  contemplated  in  the  condition  of  the  thing  contracted, 
and  still  more  foreign  was  any  idea  that  the  cattle  were  not 
then  in  existence.  The  mere  transportation  of  the  article 
from  one  place  to  another,  though  afterwards  effected  for  the 
purpose  of  delivery,  does  not  obviate  the  objection  taken  to 
the  contract  under  consideration.  This  point  was  considered 
in  a  recent  case,  Winship  &  .Cb.  vs.  Buzzard^  9  Rich.  108. 
A  gin,  the  subject  of  contract  in  that  case,  was  sent  from  At- 
lanta, Georgia,  to  Newberry  0.  H.,  in  this  State  for  delivery, 
and  yet  that  fact  in  no  way  helped  the  plaintiff.  The  doctrine 
was  there  recognized  in  accordance  with  previous  adjudica-, 
tions,  that  "  sales  of  things  which  exist  in  solido  at  the  time  of 
sale,  although  the  contract  be  executory,  and  the  goods  to  be 
delivered  at  a  diflferent  place,  are  within  the  Statute."  Though 
the  case  above  cited  was  sent  back,  it  was  because  the  evidence 
on  the  point  whether  in  fact,  work  and  labor  were  to  be 
bestowed  on  the  gin  itself  after  the  sale  and  before  delivery, 
was  inconclusive,  yet  the  principles  here  maintained  were 
fully  recognized.     I  may  add  as  a  further  history  of  the  case 
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that  upon  a  second  hearing,  the  plaintiff  having  failed  to 
supply  the  evidence,  they  again  failed  to  establish  their  right 
to  recover.  It  is  insisted,  these  distinctions  are  refined  and 
calculated  to' mislead ;  they  are  nevertheless  too  well  settled  to 
be  now  questioned,  as  was  remarked  by  Spencer,  C,  J.,  18 
Johns.  58. 

The  first  ground  of  appeal  need  not  be  considered  from 
what  has  preceded,  and  because  it  has  not  been  alleged  that 
the  contract  was  obnoxious  to  the  4th  section  of  the  Statute. 

The  motion  to  set  aside  the  order  for  non-suit  is  refused, 

Wardlaw,  Withers,  Glover  and  Munro,  JJ.,  concurred. 
Motion  dismissed. 
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Charity  Hamilton,  Assignee,  vs.  Arthur  Hamilton. 
Prison  Bcmdi  Act^  Discharge  under — Estoppel. 

A  discharge  under  the  prison  bounds'  Act  is  a  bar  to  an  action  on  the 
prison  bounds'  bond. 

BEFORE  MUNRO,  J.  AT  MARION,  SPRING  TERM,  1858. 

This  was  an  action  of  debt  on  a  prison  bounds'  bond 
a.gainst  the  defendant  as  surety  of  Tristram  Hamilton. 

Tristram  Hamilton  had  been  discharged  under  the  prison 
bonds  Act.  The  notice  was  dated  29th  September,  1856,  and 
his  discharge  was  on  the  8th  October,  1856,  and  the  only 
question  was  whether  sufficient  notice  had  been  given.  The 
verdict  was  for  the  plaintiff. 
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The  defendant  appealed  on  the  ground,  inter  alia^  because 
the  Court  could  not  look  behind  the  prisoner's  discharge. 

Sellers,  for  appellant,  cited  Sibler  vs.  Hammond,  2  Strob. 
106 ;  Martin  &  Walter  vs.  Stribling,  2  Sp.  67 ;  Caldwell  vs. 
Metz,  2  Sp.  95. 

Phillips,  contra. 

Cfuria,  per  O'Neall,  J.  In  this  case,  we  think  the  dis- 
charge of  the  prisoner,  under  the  prison  bounds'  Act 
concludes  the  question  now  attempted  to  be  made.  The 
case  of  Hihler  vs.  Hammond,  2  Strob.  105,  which  ruled,  that 
the  discharge  of  a  prisoner  under  the  insolvent  debtors'  Act 
is  a  bar  to  the  action,  on  the  prison  bounds'  bond,  is  decisive 
of  this. 

For  the  discharge  of  the  Commissioner  of  Special  Bail  within 
his  jurisdiction  is  as  much  res  judicata  as  a  discharge  by  the 
Court  under  the  insolvent  debtors'  Act.  Neither  can  be 
questioned  while  unreversed. 

This  decision  concludes  the  plaintiflf's  rights,  and  it  will 
be  useless  to  further  litigate  the  matter. 

It  is  therefore  ordered  that  the  verdict  be  set  aside  and  a 
non-suit  granted. 

Wardlaw,  Whitneb,  Glover  and  Munro,  JJ.,  concurred. 

Motion  granted. 
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Thomas  D.  Fbiebson  vs.  Salona  Wesberby,  Executrix. 
Ebmeatead  Act — Executor  de  son  tort. 

A  widow  for  claiming  and  taking  a  horse  as  exempt  ftom  levy  and  sale 
under  the  Homestead  Act,  is  not  liable  as  executrix  de  son  tori  of  her 
hasband. 

"Where  a  widow  claimed  and  was  allowed  the  benefit  of  the  Home- 
stead Act,  as  to  the  land,  before  the  Act  was  repealed,  and  then  the  per- 
sonal estate  of  the  husband,  in  her  possession,  he  having  no  personal 
representative,  was,  also  before  the  repeal  of  the  Act,  levied  on  by  the 
sheriff  under  an  execution  against  the  husband,  and  at  the  sale  after 
the  repeal  of  the  Act,  the  widow  claimed  a  horse  as  exempt  from  levy 
and  sale  under  the  Homestead  Act : — Heldf  that  the  claim  was  proper, 
and  that  the  horse  was  exempt  from  levy  and  sale. 

BEFORE  GLOVER,  J*.  AT  SUMTER,  SPRING  TERM,  1858. 

Sum.  Pro.  against  the  defendant  as  executrix  of  Samuel  J. 
"Wesberry,  deceased,  late  husband  of  the  defendant.  The 
cause  of  action  was  a  promissory  note  for  forty-seven  dol- 
lars and  forty-one  cents,  given  by  Samuel  J.  Wesberry 
to  the  plaintiff,  bearing  date  the  5th  August  1856,  The 
plaintiff  was  sheriff  of  Sumter,  and  the  process  was  lodged 
with  the  coroner  on  23d  October,  1857.  The  defendant 
pleaded  ne  unques  executrix  and  phne  adviinistrauiU 

It  appeared  that  the  plaintiff  as  sheriflj  on  the  11th  Decem- 
ber, 1857,  under  an  execution  lodged  on  the  9th  June,  1856, 
upon  a  judgment  by  confession  of  E.  W.  Bonney  against  Sam- 
uel J.  Wesberry,  for  two  hundred  and  twenty  dollars,  besides 
interest  and  costs,  had  levied  on  a  wagon,  horse,  cattle,  hogs, 
goats  and  a  buggy,  which  he  found  on  the  plantation  of 
the  deceased,  and  in  possession  of  the  defendant.    This  prop- 
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erty  except  the  horse  was  sold  at  the  residence  of  the  deceased, 
by  the  plaintiffs  deputy,  on  sale  day  in  February,  1858.  The 
horse  was  claimed  by  the  defendant  under  the  Homestead  Act, 
and  by  direction  of  the  plaintiff  was  not  sold  by  his  deputy. 

The  horse  was  worth  sixty  or  seventy  dollars.  It  further 
appeared  that  the  defendant,  as  widow,  had,  on  the  20th  Feb- 
ruary, 1857,  applied  to  the  clerk  for  the  beuefit  of  the  Home- 
stead Act,  that  commissioners  had  been  appointed,  who,  on  the 
8th  May,  1857,  made  their  return,  allotting  to  her  the 
homestead  and  fifty  acres  of  land. 

His  Honor  thought  that  the  defendant  by  claiming  and 
retaining  possession  of  the  horse  after  the  repeal  of  the 
Homestead  Act,  had  so  intermeddled  as  to  make  herself  liable 
as  executrix  in  her  own  wrong,  and  he  decreed  for  the  plain- 
tiff the  amount  of  the  note. 

The  defendant  appealed  and  now  moved  this  Court  to 
reverse  the  decree  on  the  grounds : 

1.  Because  the  decree  should  have  been  for  the  defendant, 
on  the  plea  of  ne  unques  eocecutrix, 

2.  Because  the  decree  should  have  been  for  the  defendant 
on  the  plea  of  plene  administravit 

Spain  £  Richardson^  for  appellant,  cited  6  Stat.  214;  12  Stat. 
85  ;  12  Stat.  672;  Kinard  vs.  Moore,  3  Strob.  193  ;  Reddish 
ads.  Gill  &  McClure,  MSS.  Col.  Dec.  1829,  1  Rice  Dig.  321 ; 
Givens  vs.  Siggens,  4  McC.  286;  Ford  vs.  Rouse,  Rice, 
223 ;   Caldwell  vs.  MichaUj  1  Sp.  277.  ' 

Blanding,  contra. 

The  opinion  of  the  Court  was  delivered  by 

MuNRO,  J.  It  appears  that  the  defendant's  husband  died 
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sometime  prior  to  the  month  of  February,  1857,  intestate,  and 
that  some  short  time  afterwards,  she  made  application  to  be 
allowed  the  benefit  of  the  Homestead  Act.  That  the  commis- 
sioners appointed  pursuant  to  the  provisions  of  that  Act,  on 
the  8th  of  May  following  made  their  return,  allotting  to  her 
the  homestead,  and  fifty  acres  of  land.  On  the  11th  of 
December,  the  sheriff,  by  virtue  of  2k  fi.  fa,  against  the  defend- 
ant's husband,  levied  upon  a  Borse,  wHich  the  defendant  also 
claimed  under  the  Homestead  Act,  so  that  it  is  upon  this  claim 
which  the  defendant  set  up  to  the  horse  in  question,  that 
the  plaintiff  now  seeks  to  charge  her  as  an  executrix  in  her 
own  wrong. 

Under  the  recent  Act  of  1851,  the  Homestead  Act,  no 
formal  proceedings  were  required  to  be  instituted  in  reference 
to  the  chattels  that  were  exempt  by  its  provisions ;  it  was 
only  in  relation  to  the  homestead,  and  the  fifty  acres  of  land, 
that  formal  proceedings  were  rendered  necessary.  The 
defendant  having  been  in  possession  of  the  horse  from  the 
death  of  her  husband,  it  is  fair  to  presume,  that  she  claimed 
it  under  the  Act  of  1851,  at  the  same  time  that  she  instituted 
proceedings  in  relation  to  the  land.  But  assuming  that  she 
delayed  to  assert  her  right  up  to  the  time  of  the  levy  by  the 
sheriff,  this  could  by  no  means  affect  her  right  to  do  so, 
provided  it  was  done  prior  to  the  repeal  of  the  Act.  It  is 
therefore  manifest  that  the  defendant's  title  to  the  horse  in 
question  under  the  Act  of  1851,  was  as  completely  vested  in 
her,  as  was  her  title  to  the  homestead,  and  the  subsequent 
repeal  of  the  Act,  could  no  more  affect  her  title  in  the  one 
case,  than  it  could  in  the  other. 

The   motion  to  reverse  the  circuit  decision  is  therefore 
granted. 

O'Neall,  Wardlaw  and  Whitner,  JJ.,  concurred. 

Motion  granted. 
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The  State  vs.  Aaron  Caspart. 
Bastardy — Indictment. 

An  indictment  for  bastardy,  alleging  that  A.  G.  "  is  tbe  far^ker  of  the 
said  bastard  child :" — Reld^  bad,  on  motion  in  arrest  of  jnd^ent. 

BEFORE  WARDLAW,  J.,  AT  ANDERSON,  SPRING  TERM, 

1858. 

This  was  an  indictment  for  bastardy.  A  printed  form  was 
used  which,  after  alleging  the  birth  of  the  child,  &o.,  pro- 
ceeded as  follows:  "And  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present,  that  one  Aaron  Caspary 
is  the  farther  of  the  said  bastard  child,  and  has  refused  to 
enter  into  recognizance,"  &c.  The  defendant  was  found 
guilty.  He  appealed,  and  now  moved  this  Court  in  arrest 
of  judgment,  on  the  ground,  that  the  defendant  was  not 
legally  charged  with  being  the /a^Aer  of  the  bastard  child, 
the  use  of  the  word  farther  rendering  the  sense  obscure  and 
uncertain. 

Wilkes,  for  appellant,  cited  Act  of  1839,  §12, 11  Stat.  16; 
Repuhlica  vs.  jTn/er,  3  Yeates,  451;  5  Bac.  Abr.  90.  The 
words  of  the  statute  would  be  pursued  with  the  utmost 
exactness;  State  vs.  Petty^  Harp.  59;  2  Hill,  459;  State  vs. 
Butler  &  Quin^  3  McC.  383;  and  the  defendant  must  be 
brought  within  all  the  material  words,  and  nothing  can  be 
taken  by  intendment.  State  vs.  QBanrvariy  1  Bail.  388. 
Clerical  and  grammatical  errors  will  not  vitiate,  unless  they 
change  the  word  or  obscure  the  meaning.  State  vs.  Wimherly^ 
3  McC.  190;  State  vs.  Hold&r,  2  McC.  377 ;  Commonwealth  vs. 
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Wentz,  1  Ashmead,  269 ;  State  vs.  Carter,  Cam.  &  N.  210 ; 
1  Chit.  Cr.  L.  171,  note  e,  172,  214, 

Beedj  Solicitor,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  tendency  of  modern  decisions  has 
been  to  efface  the  blemish  which  Lord  Hale  observed  in  the 
law,  (2  Hale,  193,)  occasioned  by  the  strictness  required  in 
indictments :  but  still  it  is  admitted  that  technical  objections, 
which  would  be  unavailing  in  civil  proceedings,  must  be 
allowed  in  criminal.  (1  Leach,  134).  Clerical  and  gram- 
matical errors  which  do  not  affect  the  sense,  will  be  ordinarily 
disregarded,  (3  McC.198):  but  where  the  omission  or  addition 
of  a  letter  makes  a  change  of  the  word,  so  as  to  make  another 
-word,  it  becomes  material  when  it  occurs  in  certain  parts  of 
an  indictment.  K  it  occurs  in  setting  forth  an  instrument, 
according  to  the  tenor,  it  vitiates,  although  the  sense  may 
not  be  affected : — as  nor  for  not,  (2  Salk.  660) :  whilst  under- 
food  for  understood^  would  even  there  be  disregarded.  (Cowp. 
229 ;  1  Leach,  145.)  If,  as  in  this  case,  such  omission  or 
addition  occurs  in  setting  out  those  material  words  of  a 
statute,  which  must  be  pursued  in  describing  a  statutory 
offence,  a  want  of  the  necessary  certainty  is  produced, 
wherever  the  meaning  is  obscured.  That  the  defendant 
is  farther  of  a  bastard  child  is  perhaps  nonsensical,  certainly 
ambiguous: — only  by  intendment  and  indulgence  not  allowed 
in  criminal  proceedings,  could  we  say  that  the  meaning  is. 
Tie  is  the  father.  It  might  be  different,  if  the  word  had  been 
vmtten  f aether ;  for  that  would  not  be  a  different  word,  and 
•would  be  a  provincial  corruption  of  father. 
Let  the  judgment  be  arrested. 

0*Nball,  Whitner,  Glover  and  Munro,  JJ.,  concurred. 

Motion  granted. 
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Ex  PAETE,  Levi  B.  Maffet. 
Insolvent  Debtori  Act — Pradioe. 

Whether  a  snggestion  may  be  filed  contesting  an  applicant's  right  to  his 
discharge  under  the  Insolvent  Debtors*  Act,  is  a  matter  within  the 
sound  discretion  of  the  Circuit  Judge. 

The  charges  of  fraud  in  such  case  should  be  clear,  distinct  and  specific 
and  not  founded  on  hearsay  and  rumor. 

BEFORE  GLOTER,  J.,  AT  NEWBERRY,  SPRING  TERM,  185S. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  petitioner,  one  of  the  firm  of  L.  B.  &  R.  D.  Maffett, 
and  who  was  in  custody  at  the  suit  of  George  G.  De  Watt, 
executor,  applied  for  the  benefit  of  the  Insolvent  Debtors' 
Act.  His  application  was  resisted  by  S.  S.  Farrar  & 
Brothers.  Maffett  was  sworn  and  interrogated,  who  stated 
that  his  books  were  in  Mr.  Summer's  office  for  inspection ; 
that  he  did  not  procure  his  arrest  under  the  ca.  sa,^  nor  was 
it  by  his  consent;  that  the  last  payment  which  he  made  on 
the  judgment  in  favor  of  Gilliland  Howell  &  Co.,  was  about 
the  1st  July,  1857,  and  that  the  payments  he  made  were  with 
no  intention  to  defeat  the  debts  of  other  creditors ;  that  his 
firm  was  closed  in  1855,  and  he  commenced  as  a  clerk,  for 
his  father  in  September,  1856,  at  Frog  Level,  at  a  salary  of 
two  hundred  dollars  per  annum,  or  for  what  his  wages  were 
worth,  and  that  he,  on  one  occasion  in  Charleston,  did  say 
that  the  profits  of  the  present  business  are  for  his  benefit. 

'*  By  order  of  the  presiding  judge,  his  schedule  was  amen- 
ded, and  his  interest  in  the  profits  of  the  present  mercantile 
business  at  Frog  Level  was  inserted. 

"  The  affidavit  of  C.  D.  Farrar,  one  of  the  firm  of  S.  S, 
Farrar  &  Co.,  was  then  offered,  stating  that  he  had  good 
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reason  to  believe,  and  did  believe,  that  MafFett  procured  his 
arrest,  and  that  it  was  by  his  own  consent ;  that  he  made  a 
payment  to  another  creditor  for  the  purpose  of  defeating  the 
claim  of  S.  S.  Farrar  &  Brothers ;  that  he  has  threatened  to 
defeat  said  claim,  and  that  he  at  one  time  offered  to  pay  all 
creditors  sjxty-six  and  two-third  cents  to  the  dollar ;  that  the 
assets  in  the  schedule  are  of  small  value,  and  the  defendant 
believes  that  the  schedule  does  not  contain  all  the  choses  in 
action  belonging  to  said  Maflfett,  which  he  believes  an  exam- 
ination of  the  books  of  the  firm  will  verify,  and  which  he 
believes  can  be  proved  otherwise. 

"  The  examination  of  the  applicant  did  not  satisfy  me  that 
be  was  guilty  of  fraud,  nor  did  the  affidavit  of  C.  D.  Farrar 
specify,  except  vaguely,  and  on  general  belief,  that  Maffett's 
conduct  was  fraudulent.  By  his  examination,  the  applicant 
on  oath  had  denied  all  the  allegations  of  fraud  set  forth  in  the 
affidavit.  As  the  allegations  of  fraud  would  necessarily 
delay  the  hearing  of  the  petitioner's  application,  I  suggested 
to  the  counsel  the  production  of  the  affidavits  of  third  persons 
as  to  any  fraudulent  conduct  of  Maffett,  and  I  would  have 
been  satisfied  with  any  affidavit  which  submitted  a  stronger 
allegation  of  fraud  than  the  one  of  C.  D.  Farrar,  which  had 
been  answered  by  the  petitioner  on  his  examination. 

"  S.  S.  Farrar  &  Brothers  proposed  to  file  suggestions 
alleging  fraud,  and  resisted  an  order  to  discharge  the  prisoner 
from  his  arrest,  which  motion  was  refused." 

S.  S.  Farrar  &  Brothers  appealed,  and  now  moved  this  Court 
to  reverse  the  ruling  of  his  Honor,  on  the  grounds : 

1.  That  he  erred  (as  is  respectfully  submitted)  in  refusing 
to  permit  the  contestants  to  file  suggestions  whereby  an  issue 
could  be  made  up  to  try  the  questions  of  fact  raised  by  the 
affidavit  of  one  of  the  contestants,  alleging  that  the  petitioner's 
schedule  did  not  contain  his  whole  estate ;  that  the  petitioner 
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had  been  arrested  by  his  own  consent  and  procurement,  and 
that  he  (the  petitioner)  had  made  a  payment  which  amount- 
ed to  an  undue  preference  of  a  creditor  to  the  contestants. 

2.  That  the  contestants  had  a  right  to  a  trial  by  a  jury  of 
the  country,  when  their  rights  were  passed  upon,  without 
making  the  showing  required  by  his  Honor,  to  wit :  the  affida- 
vit of  a  disinterested  person  alleging  matter  sufficient  in  law 
to  preclude  the  petitioner's  discharge,  when  the  contestants  had 
no  power  to  produce  an  affidavit  of  a  disinterested  person, 
or  the  testimony  of  such  person  in  any  way,  unless  an  issue 
had  been  made  up. 

Baxter,  for  appellant,  cited  Sherman  &  Dehruhl  vs.  Barret^ 
1  MoM.  147 ;  Rosen  vs.  Moye,  1  Bich.  64 ;  8  Strob.  365  ; 
Baker  Johnson  £  Co.  vs.  Bushnel,  1  McM.  67  ;  5  Stat.  80. 

Summer^  contra,  cited  ZyUtra^s  case,  2  Bay,  147 ;  Act  1836, 
6  Stat.  536.  The  matter  is  within  the  sound  discretion  of 
the  circuit  judge  and  there  must  be  a  showing  by  affidavit,  or 
in  some  other  way. 


The  opinion  of  the  Court  was  delivered  by 

MuNRO,  J.  This  was  an  application  for  the  benefit  of  the 
Insolvent  Debtors'  Act.  The  applicant's  right  to  his  dis- 
charge was  resisted  by  his  creditors,  whereupon  he  was 
examined  under  oath,  in  conformity  with  the  provisions  of 
the  Act  of  1836,  touching  the  fairness  of  his  schedule. 

The  contestants,  not  being  satisfied  with  the  result  of  the 
applicant's  examination,  persisted  in  resisting  his  discharge, 
and  upon  the  affidavit  of  one  of  the  contestants,  moved  for 
leave  to  file  suggestions  of  fraud,  in  order  that  an  issue  might 
be  made  up,  and  the  matter  submitted  to  a  jury. 
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The  motion  was  refused  by  the  circuit  judge,  so  that  his 
ruliDg  is  now  charged  as  error  in  the  grounds  of  appeal. 

The  reasons  assigned  by  the  circuit  judge,  for  his  refusal 
to  sustain  the  motion,  are  thus  stated  in  his  report:  "Tbe 
examination  of  the  applicant  did  not  satisfy  me  that  he  was 
guilty  of  fraud ;  nor  did  the  affidavit  of  C.  C.  Farrar,  specify, 
except  vaguely,  and  on  general  belief,  that  Maffett's  conduct 
was  frandulent.  By  his  examination  the  applicant  had 
denied  all  the  allegations  of  fraud  set  forth  in  the  affidavit." 

Upon  the. application  of  a  party  claiming  the  benefit  of 
the  Insolvent  Debtors'  Act,  if  the  judge,  before  whom  the 
application  is  made  is  satisfied,  either  from  the  personal 
examination  of  the  applicant,  or  from  any  other  source,  that 
he  has  failed  to  make  a  full  and  fair  surrender  of  his  estate 
for  the  benefit  of  his  creditors ;  or  has  in  any  other  particular 
failed  to  comply  with  the  requisitions  of  the  law,  it  is  his 
duty  to  refuse  the  application,  and  leave  the  matter  to  be 
passed  upon  by  a  jury,  upon  suggestions  to  be  filed  for  that 
purpose,  as  was  done  in  the  case  of  Rosser  vs.  Moye,  1  Eich. 
62. 

But  if,  on  the  contrary,  he  is  satisfied  that  the  debtor  has 
made  a  fair  surrender  of  his  estate,  it  is  equally  his  duty  to 
discharge  him. 

It  is  true,  that  notwithstanding  the  applicant's  examination 
under  oath,  and  his  denial  of  the  various  matters  alleged  in 
opposition  to  his  discharge,  the  creditors  are  not  thereby  pre- 
cluded from  controverting  the  truth  of  his  statements,  and  of 
submitting  the  same  to  the  arbitrament  of  a  jury.  But  it  is 
equally  clear,  that  their  right  to  do  so  can  only  be  sustained 
where  the  charges  of  fraud  are  clear,  distinct,  and  specific,.and 
not  founded  as  was  the  case  here,  upon  mere  hearsay  and 
rumor. 

Of  the  sufficiency,  however,  of  the  showing  to  sustain  a 
motion  of  this  kind,  and  whether  its  tendency  will  be  to  pro- 
tect the  interests  of  creditors,  or  on  the  contrary  to  hinder  or 
Vol.  XI.— 24 
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delay  the  applicant's  discbarge,  are  matters  that  must  neces- 
sarily be  left  to  the  exercise  of  a  sound  discretion  on  the  part 
of  the  judge  before  whom  the  application  is  made;  with  the 
exercise  of  which,  it  would  be  to  say  the  least  of  it,  unwise  for 
an  appellate  tribunal  to  interfere. 

Wherefore  the  motion  is  dismissed. 

O'Neall,  Waedlaw,  Whitneb  and  Gloyeb,  JJ.,  con- 
curred. 

Motion  dismmed. 
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Henry  Carter,  Administrator,  vs.  Charner  Estes. 

Costs — Executors  and  Administrators — Trover. 

Where  an  executor  or  administrator  may  sae  without  mentioning  his 
repreaentatiye  character  he  is  liable  for  costs. 

For  a  conversion  after  the  death  of  the  intestate,  the  administrator  may 
sue  in  trover  without  naming  himself  administrator,  and  he  is  therefore 
liable  for  costs  even  though  he  names  himself  administrator. 

BEFORE  O'NEALL,  J.,  AT  CHESTER,  SPRING  TERM,  1858. 

Trover  for  the  conversion  of  negroes.  The  declaration 
after  reciting  that  the  defendant  was  attached  to  answer  to 
the  plaintiff  administrator  of  all  and  sijigular,  the  goods  and 
chattels,  rights  and  credits,  which  were  of  William  Estes, 
deceased,  alleged,  that  William  Estes,  in  his  lifetime,  to  wit, 
on,  &o.,  was  possessed  as  of  his  own  property  of  certain 
negroes,  &c.,  which  on  the  same-  day  he  lost,  &c.,  that  after- 
wards, to  wit  on,  &c.,  he  died,  &c.,  after  whose  death,  to  wit, 
on,  &c.,  the  negroes  came  to  the  possession  of  the  defendant 
by  finding,  who  knowing  the  said  negroes  to  belong  to  the 
plaintiflF,  to  whom  administration,  &c.,  had  been  granted, 
nevertheless  converted  them  to  his  own  use,  &c. 

The  plaintiff  having  failed  in  his  action  his  Honor  decided 
that  he  was  liable  for  costs. 

The  plaintiff  appealed. 

Mellon,  for  appellant.  An  administrator  is  not  liable  for 
costs  where  he  necessarily  sues  in  his  representative  charac- 
ter. 2  Bac.  Abr.  518 ;  2  Arch.  Pr.  146  ;  Hull,  on  Costs,  175 ; 
Tattersall  vs.  Qroote,  2  B.  &  P.  2c4 ;  Tidd.  978 ;  Frink  vs. 
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Luyton,  2  Bay,  166;  Jamison  vs.  Lindsay^  1  Bail.  79. 
Where  an  administrator-lias  only  constructive  possession  he 
must  declare  as  administrator.  Gochril  vs.  KinaBton^  4  T.  E. 
277 ;  2  Saund.  PI.  &  Ev.  870.  But  plaintiff  here  did  not 
have  even  the  constructive  possession,  for  that  can  be  only 
where  the  intestate  was  possessed  at  the  time  of  his  deatL 
The  case  is  analogous  to  cases  arising  ex  contractu^  where  the 
breach  occurred  after  the  intestate's  death ;  WiUon  vs.  Samil" 
ton,  1  B.  &  P.  445 ;  Coohe  vs.  Lucas,  2  East,  395 ;  Tattersall 
vs.  Groote,  2  B.  &  P.  264;  3  B.  &  A.  687.  The  rule,  that  if 
an  administrator  declare  on  a  conversion  in  his  own  time,  he 
is  subject  to  costs,  rests  upon  cases  of  non-suit,  with  counts, 
one  or  more  alleging  possession  in  administrator,  Farley  vs. 
Farley,  2  Bail  319 ;  RolUs  vs.  Smith,  10  East,  293 ;  Orim- 
stead  vs.  Shirley,  2  Taunt.  116  ;  cases  where  the  administrator 
alleged  possession  in  himself,  Bollard  vs.  Spencer,  7  T.  E. 
354 ;  and  cases  where  the  intestate  died  in  possession,  thus 
giving  the  administrator  constructive  possession,  1  Ven.  109. 
The  proper  rule  to  be  deduced  from  these  cases  is,  that  if  an 
administrator  allege  a  conversion  in  his  own  time,  predicated 
on  a  possession,  actual  or  constructive  in  himself,  he  is  liable 
for  costs.  If  plaintiff  is  not  clearly  within  the  Act  he  is  enti- 
tled to  his  common  law  exemption.  23  H.  8,  c.  15,  2  Stat 
462  ;  6  Mod.  94 ;  1  Salk.  208.  He  further  cited  Ketchum  vs. 
Ketchum,  4  Cow.  88;  Goldthwayt  vs.  Petrie,  5  T.  E.  235; 
Eirby  vs.  Quin,  Eice,  224, 

McAlily  and  McLure,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  The  action  was  trover,  brought  by  the  plain- 
tiff as  administrator  of  "William  Estes,  to  recover  damages 
for  the  conversion  of  certain  slaves,  alleged  to  have  been  in 
possession  of  the  intestate,  in  his  lifetime,  and  to  have  been 
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converted  after  liia  death.  The  verdict  was  for  the  defendant^ 
and  O^Neall,  J.,  on  circuit  having  decided  that  the  plaintiff 
was  liable  for  costs  de  bonis  propriis^  a  motion  is  made '  in 
this  Conrt  to  reverse  the  decision  on  the  ground,  "  that  the 
plaintiff  sued  in  his  representative  character  on  a  cause  of 
action  which  arose  in  the  lifetime  of  his  intestate,  and  he  is 
therefore  not  liable  for  defendant's  costs." 

The  rule  seems  to  have  been  long  and  well  settled,  that 
where  an  executor  or  administrator  brings  an  action  in  which 
lie  need  not  name  himself  in  his  representative  character,  and 
fail,  he  shall  pay  costs,  {Jenkins  vs.  Plornbe,  6  Mod.  91,)  and 
his  naming  himself  executor  or  administrator  shall  not 
exempt  him  from  it.  The  same  rule  has  been  adopted  in 
South  Carolina  and  has  been' followed  since  1798.  {Frink  & 
Oo,  ads.  Luyt(m,2  Bay.  166  ;  Jamison  vs.  Lindsay,  1  Bail.  79) 
Our  next  inquiry  is,  was  the  plaintiff  bound  to  sue  in  his 
representative  character.  In  Kerby  vs.  Quinn,  (Rice.  264,)  it 
was  held,  that  an  administrator  who  has  never  had  possession 
of  the  goods  of  his  intestate,  may  maintain  trover  in  his  own 
name  for  a  conversion  after  the  death  of  the  testator,  his  letters 
of  administration  being  the  evidence  of  his  title ;  and  in  Farley 
vs.  Farley,  (2  Bail.  319,)  the  plaintiff  having  declared  in  trover 
for  a  conversion  in  the  lifetime  of  his  intestate,  and  in  a 
second  count,  for  a  conversion  after  his  death,  after  a  verdict 
for  the  defendant  it  was  decided  that  the  plaintiff  was  liable 
for  the  costs  on  the  second  count  de  bonis  propriis.  Where 
executors  or  administrators  in  good  faith  and  with  such 
information  as  they  may  reasonably  rely  upon  to  establish 
their  rights,  commence  suits  in  their  representative  characters, 
or  in  their  own  names  to  establish  those  rights,  another  rule 
apparently  more  just  and  equitable,  may  be  suggested.  We 
are  not  prepared  however,  for  the  reasons  urged,  to  reverse  the 
judgment  of  the  circuit  judge,  which  conforms  to  a  rule  so 
long  settled  and  acted  upon ; — and  in  reply  to  the  argument 
in  support  of  an  alteration  of  the  law  in  this  respect,  the 
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language  of  Lord  Kenyon  is  appropriate.  *'  The  rule  in  favor 
of  executors  and  administrators  is  sufficiently  extensive.  We 
all  of  us  remember  actions  improperly  brought  by  them  and 
which,  perhaps,  would  not  have  been  brought  had  it  not  been 
for  the  privilege  they  have  of  being  exempt  from  paying  costs." 
Without  some  salutary  restraint  the  assets  of  an  estate  may 
be  considerably  wasted  by  the  legal  representative  in  fruitless 
litigation. 

Motion  dismissed. 

O'Neall,  Wabdlaw,   Whitner  and  Munbo,  JJ.,  con- 
curred. 

Motion  dismissed. 


APPEALS    AT    LAW.  867 


Colombia,  May,  1858. 


David  S.  Eaifobd  vs.  William  A.  Fbenoh. 
Emdence — DeclarcUions  of  Agent 

The  declarations  of  an  agent  mast  be  contemporaneons  with  the  act  done, 
or  they  are  inadmissible  as  evidence. 

B's  wife  was  the  daughter  of  A,  and  A's  wife  carried  to  B's  house  a 
negro  boy,  where  she  left  him,  and  he  remained  in  B's  possession  near 
three  years.  In  trover  by  A  against  B  for  the  conversion  of  the  negro 
boy,  the  declarations  of  A's  wife,  when  carrying  the  negro  boy  to  B*s 
house,  were  Tield  inadmissible  as  evidence  against  B,  to  rebnt  the  pre- 
sumption of  a  gift  arising  from  his  possession. 

The  declarations  of  B's  wife  made  several  months  after  his  possession 
commenced,  also  held  inadmissible  against  him. 

BEFORE  WARDLAW,  J.,  AT  LAURENS,  SPRING  TERM,  1858. 

The  report  of  his  Honor,^he  presiding  Judge,  is  as  follows: 
"Trover  for    a  negro   boy,  Mason,  now  about  eleven 
years  old. 

"The  defendant  married  Ann,  daughter  of  the  plaintiff, 
January  29,  1860.  Dr.  Jacks  had,  a  few  months  before, 
married  Sarah,  another  daughter.  The  plaintiff  lived  near 
the  Newberry  line;  the  defendant's  father  on  Saluda,  thirty 
miles  off.  The  defendant  took  his  wife  to  his  father's,  and 
she  staid  there  until  November,  1850,  when  she  went  to  her 
father's  to  lie  in.  The  plaintiff  .gave  nothing  to  either 
daughter  before  January,  1851.  Then  in  a  book  which  he 
kept,  Mrs.  Jacks  entered  the  gift  to  herself  of  a  negro  woman, 
Lodoiska,  a  horse,  and  some  furniture;  and  in  like  manner, 
Mrs.  French  entered  a  gift  to  herself  in  these  words :  "Jan.  1, 
1851.  I  give  to  Ann  French  a  negro  woman,  Madeline, 
worth  eight  hundred  and  twenty  dollars ;  a  horse,  Charley, 
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one  hundred  and  twenty-five  dollars;  saddle  and  bridle, 
fifteen  dollars;  bed,  twenty-five  dollars;  chairs,  &c.,  twenty- 
four  dollars;  crockery,  &c."  Mrs  Jacks  took  Lodoiska,  and 
with  her  a  small  girl,  Alice,  about  five  years  old.  Mrs.  Jacks 
died  in  1855,  and  Dr.  Jacks  yielded  to  the  demand  of  the 
plaintiff^  who,  acknowledging  the  gift  of  Lodoiska,  demanded 
Alice  that  had  been  in  the  possession  of  Dr.  Jacks  until  his 
'wife's  death. 

"  Mrs.  French  returned  to  her  husband's  father's  in  January, 
1851,  and  with  her  went  Madeline  and  a  small  boy,  Albert, 
then  five  or  six  years  old.  Soon  afterwards,  she  and  her 
husband  removed  to  a  house  of  their  own,  near  his  fiither's. 
In  December,  1851-,  Albert  was  taken  back  to  the  plaintiff's, 
(some  fault  having  been  found  with  him,  as  tHe  defendant's 
father  testified.)  In  1852,  a  small  girl,  Louisa,  the  property 
of  W.  Shelton,  uncle  of  Mrs.  French,  was  at  the  defendant's. 
She  was  taken  back ;  and  in,  February  or  March,  1853,  Mason, 
then  about  three  years  younger  than  Albert,  was  taken  by 
the  wife  of  the  plaintiff  and  left  at  thejdefendant's.  In  May, 
1858,  Mrs.  French  had  her  second  living  child,  but  Mason 
did  not  nurse.  In  September,  1858,  Mrs.  French  and  her 
children  went  to  her  father's,  and  there  she  remained  during 
the  absence  of  her  husband,  who  went  to  Philadelphia  in 
October,  1858,  to  attend  medical  lectures,  and  returned  in 
January,  1854.  All  this  time,  Madeline  with  her  male  child^ 
which  was  bom  in  1851,  and  Mason,  remained  at  the  place  of 
the  defendant's  father — the  defendant's  own  plantation  having 
been  sold  in  the  fall  of  1853,  and  all  his  household  goods 
removed  to  his  father's. 

"In  January,  1854,  defendant  and  his  wife  went  to  hia 
father's;  there  they  staid  until  November,  1855,  when  they 
moved  to  a  new  place  hard  by.  She  died  December  17, 1855 
— ^immediately  afterwards  the  plaintiff  demanded  Mason,  and 
upon  the  defendant's  refusal  to  deliver  him,  this  suit  was 
brought. 
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"  Some  conversations  of  the  plaintiff  were  in  testimony : 
In  August,  1853,  he  said  to  the  defendant's  father  that  he 
was  displeased  with  defendant  for  sending  home  Albert,  who 
might  then  have  been  useful,  whereas  Mason  was  not  fit  for 
any  use.  In  December,  1853,  he  spoke  of  AmoWs  (defend- 
ant's) negroes  visiting  his ;  and  two  or  three  years  ago,  he  in 
an  excited  conversation  said,  in  presence  of  Dr.  Pressly,  "If 
French  had  done  as  much  for  his  son  (and  he  has  but  one), 
as  I  have  done  for  my  daughter,  they  would  have  a  pretty 
good  start.  I  have  given  her  furniture,  a  negro  boy,  and  a 
negro  woman  that  had  a  child,  or  was  like  to  have  one,  and 
a  d d  good  race  horse." 

"  The  plaintiff  offered  declarations  of  Mrs.  Eaiford,  plain- 
tiff's wife,  made  to  an  acquaintance  on  her  way  when  she 
took  Mason  to  defendant's,  and  made  to  friends  after  her 
return;  and  he  offered,  also,  declarations  of  the  defendant's 
wife,  made  during  his  absence  in  Philadelphia.  These  I 
excluded — but  I  permitted  free  inquiry  as  to  all  declarations 
made  by  the  defendant's  wife  before  the  defendant  acquired 
possession,  and  as  to  all  declarations  contemporaneous  with 
the  delivery  to  him,  or  so  connected  with  it  as  to  be  part 
of  the  res  gestce,  or  to  afford  any  explanation  of  equivocal 
circumstances. 

**  In  my  instructions  to  the  jury,  I  spoke  of  the  presumption 
which  arose  from  property  passing,  without  explanation,  into 
the  possession  of  a  married  child ;  and  said  that  the  presump- 
tion when  the  child*  had  been  long  married,  waB  the  same  in 
kind  as  when  the  marraige  was  recent,  although  in  the 
former  case  it  was  feebler  in  degree.  In  all  cases,  I  held 
that  it  might  be  rebutted  by  circumstances,  as  well  as  by 
express  agreement. 

"  The  jury  found  for  the  defendant." 

The  plaintiff  appealed,  and  now  moved  this  Court  for  a 
new  trial  on  the  grounds: 
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1.  The  declarations  of  Mrs.  Eaiford,  who  carried  the  negro, 
Mason,  to  the  defendant's,  (some  three  years  aflber  the  defend- 
ant had  settled,)  should  have  been  received  to  show  the 
reason  why  she  left  the  negro  in  the  possession  of  her 
daughter,  the  defendant's  wife. 

2.  Because  the  declarations  of  Mrs.  French  (the  wife  of  the 
defendant),  ought  to  have  been  received,  showing  the  nature 
of  the  possession  of  herself  and  the  defendant  of  the  negro. 

8.  Because  his  Honor  charged  the  jury  that  the  same  rule 
of  law  which  presumed  a  gift  when  property  was  permitted 
to  go  home  with  a  man's  daughter,  when  they  moved  and 
settled,  prevailed  where  property  aflierwards  went  into  their 
possession. 

Henderson^  for  appellant,  cited  1  N.  &  MoO.  222 ;  Harp.  874; 
7  Rich.  57. 

Sullivan^  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glovkb,  J.  The  argument  for  a  new  trial  has  been  confined 
to  the  two  first  grounds  of  appeal.  A  conclusive  answer  to 
the  third  will  be  found  in  the  case  of  Luny  vs.  Lockhart,  (4 
McO.  251). 

1.  It  was  contended  that  Mrs.  Eaiford,  the  plaintifi^'s  wife, 
was  his  special  agent  when  she  took  Mason  to  the  defendant's 
house,  and  that  her  declarations  are  admissible  as  a  part  of 
the  res  gestce  and  will  bind  the  principal.  Admissions  by  the 
plaintiff  made  at  any  time  will  generally  be  received ;  but  the 
admissions  or  declarations  of  his  agent  must  be  confined  to 
the  act  to  be  performed  and  while  the  agency  continues.  The 
agency  of  Mrs.  Eaiford  can  only  be  implied  from  the  fact  that 
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she  took  Mason  to  the  defendant's  house  where  he  has  ever 
since  remained,  and  the  implication ,  therefore,  restricts  her 
authority  to  the  single  act  of  carrying.  The  carrying  of 
Mason  is  not  a  circumstance  standing  in  such  relation  to  the 
alleged  gift  as  will  explain  its  character  or  constitute  a  part 
of  the  res  gestce.  What  she  said  to  others  on  the  wayside, 
qualifying  what  the  law  on  delivery  implies  to  be  a  gift,  is 
extraneous  and  inadmissible.  In  an  action  for  money  paid 
as  premium  in  eifecting  an  insurance  for  the  defendant,  W. 
as  the  defendant's  agent  requested  an  insurance  and  gave  his 
(W's)  own  note  to  the  plaintiff,  and  failed.  The  plaintiff 
offered  to  prove  the  subsequent  declarations  of  W,  that  the 
defendant  would  pay  the  debt.  This  was  held  inadmissible, 
because  W.  was  agent  to  effect  a  policy,  not  to  bind  the 
defendant.  {Millie  vs.  Patterson,  2  Wash.  0. 0.  R.  31).  It  was 
enough,  perhaps,  in  this  case  that  the  declaration  was  not 
contemporaneous.  Where  the  holder  of  a  check  went  into 
the  bank,  and  when  he  came  out  said  he  had  demanded  its 
payment  and  it  was  refused ;  it  was  held  that  the  declaration 
was  not  admissible  to  prove  a  demand  which,  if  made  at  all, 
was  made  in  the  bank  and  the  conversation  was  with  the 
witness  after  he  had  left  the  bank  and  was  returning.  (Brawn 
vs.  Lusk,  4  Yerg.  210.)  Mrs.  Raiford's  declarations  of  what 
plaintiff  said  before  she  left  home  were  at  a  different  time  and 
not  connected  with  the  act  of  carrying  which  limited  her 
agency,  if  any  could  be  implied.  No  certain  rule  can  be 
laid  down,  which,  when  applied  to  the  circumstances,  con- 
stituting the  res  gestae,  will  enable  us  to  determine  the 
admissibility  of  declarations.  They  must  have  relation  to  the 
act  to  be  performed  and  be  contemporaneous  with  it. 

2.  When  the  plaintiff  sent  Mason  to  his  daughter,  the  law 
implied  a  gift,  and  the  declarations  of  the  defendant's  wife, 
made  during  his  absence  in  Philadelphia  and  more  than  six 
months  after  his  possession  commenced,  were  clearly  inad- 
missible.   The  rights  of  the  defendant  under  the  implication 
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of  a  gift,  Iiad  already  attached,  and  what  his  wife  afterwards 
and  in  his  absence  said  was  properly  excluded.  In  this 
respect  the  principal  case  differs  from  the  case  of  Lark  vs. 
(hnningham^  (7  Rich.  57).  There  the  admissions  of  the  wife 
were  contemporaneous  with  the  act  and  before  any  rights  had 
attached. 

Motion  dismissed. 

Wardlaw,  Whitnbr  and  Munro,  JJ.,  concurred. 

CNeall,  J.,  dissenting.  I  dissent.  I  think  Mrs,  Eaiford's 
declarations  when  she  was  taking  home  the  slave  were  com- 
petent, and  ought  to  have  been  received. 

Motion  dismissed. 
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Ira  M.  Harrkl  vs.  Samuel  D.  Petty. 
IHacount — Judgment — Assignment. 

In  an  action  against  A  he  cannot  set  np  as  discount  a  judgment  recovered 

in  the  name  of  B  for  the  use  of  A. 
A  judgment  most  be  assigned  in  writing  or  the  beneficial  owner  cannot 

sue  npon  it  in  his  own  name  or  plead  it  in  discount. 

BEFORE  MUNRO,  J.,  AT  DARLINGTON,  SPRING  TERM,  1858. 

The  report  of  his  Honor,  the  presiding  Judge/ is  as  follows: 

"  This  was  a  summary  process  on  a  note  payable  to  one 
"W.  L.  Morse  or  bearer,  and  transferred  to  the  plaintiff  after 
it  became  due. 

"  The  defendant  offered  in  discount,  a  judgment  rendered 
in  the  summary  process  jurisdiction,  on  a  non-negotiable 
note,  executed  by  the  said  W.  L.  Morse  in  favor  of  Leitch  & 
Carrington,  and  by  them  transferred  to  the  defendant  Petty 
without  a  written  assignment,  and  suit  brought  thereon  in 
the  name  of  the  payees,  to  the  use  of  said  Petty.  W.  L. 
Morse's  insolvency  was  fully  established. 

"  I  rejected  the  discount." 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
new  trial. 

1.  Because  his  Honor  held  that  the  defendant's  demand 
against  the  payee  of  the  note,  was  not  available,  though  the 
note  was  transferred  to  plaintiff  after  its  maturity. 

2.  Because  his  Honor  held  that  the  discount  offered  by 
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the  defendant  was  not  a  legal  demand  and  could  not  therefore 
avail  him,  even  in  the  summary  process  jurisdiction. 

Spain,  Norwood,  for  appellant.  Plaintiff  had  notice'  of 
judgment  of  Leitch  A  Cdrrington  vs.  Morse,  and  of  course  that 
Petty  was  in  fact  the  owner  of  said  judgment.  The  note  was 
not  negotiable,  yet  the  judgment  thereon  was  assigned  to 
defendant  on  its  face.  Morse  owed  the  money.  To  whom 
but  defendant?  Who  else  could  receipt  for  it?  He  is 
insolvent.  The  transfer  to  plaintiff  is  a  fraud  and  ought  not 
to  be  sustailied.  Tibbetts  vs.  Weaver,  5  Strob.  144 ;  Jeffs  vs. 
Wood,  2  P.  Wms.  129 ;  Sexton  vs.  Gee,  1  Hill  378.  Equities 
are  regarded.  How  else  could  the  drawer  of  a  note  payable 
to  bearer  transferred  after  due  avail  himself  of  discount 
against  the  payee,  action  being  in  the  name  of  the  legal 
owner  and  other  than  the  payee?  Sec.  2,  Discount  Act,  4 
Stat.  76. 

Moses,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  A  discount  is  in  the  nature  of  a  cross- 
action  in  which  the  defendant  is  the  actor,  and  by  him 
everything  must  be  proved  necessary  to  maintain  his  cross- 
action. 

By  our  Acts  of  the  Legislature,  1798  and  1816,  judgments 
and  unnegotiable  notes  are  made  assignable  so  far  as  to 
enable  the  assignee  to  sue  in  his  own  name,  which  he  could 
not  do  at  common  law.     Burton  vs.    Gibson,  1   Hill,  56. 

Such  notes  cannot  be  transferred  by  delivery  only.  The 
assignment  must  be  in  writing.  Smith  vs.  Lyon,  Harp.  334.; 
Gilchrist  vs.  Leonard,  2  Bail.  135.  Hence  in  the  latter  case  a 
sealed  note  was  not  allowed  to  be  set  up  in  discount  because 
not  thus  assigned:  proceeding  on  the  doctrine,  that  even 
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thougli  it  might  be  regarded  as  an  equitable  assignment,  this 
Court  would  only  take  notice  of  the  legal  right. 

Again,  in  Bishop  vs.  Tucker^  4  Eich.  178,  where  one  being 
sued  and  had  possession  of  a  sealed  note  the  discount  was 
not  allowed  because  it  had  not  been  actually  assigned  before 
the  pljtintiff's  writ  issued.  The  same  doctrine  must  be  held 
in  reference  to  judgments,  and  appellant's  motion  must 
consequently  fail.  In  this  case  the  original  suit  could  only 
have  been  maintained  in  the  name  of  Leitch  k  Carrington. 
So  too  of  a  second  suit  upon  the  judgment,  whether  as  an 
original  or  cross-action. 

The  Court  has  gone  far  to  sustain  the  equities  of  the  party 
to  such  a  proceeding  but  never  so  far  as  now  asked.  The 
embarrassments  of  such  a  practice  are  readily  suggested. 

The  motion  for  a  new  trial  is  dismissed. 

O'Neall,  Wardlaw,  Glovbr  and  Munro,  JJ.,  concurred. 
Motion  dismissed. 
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William  Jbrvey,  assignee  of  P.  M.  Cohen  &  Co.  va.  M. 

Strauss. 

Assignee  of  Bond  or  Note — Discount — Evidence. 

Where  in  an  action  by  the  assignee  of  a  sealed  note,  the  defendant  pleads 
as  discount  a  demand  dne  him  by  the  obligee  before  action  commenced, 
the  onus  is  on  the  plaintiff  to  show  that  the  note  was  assigned  before 
the  demand  was  due,  otherwise  the  discount  will  be  allowed. 

BEFORE  WARDLAW,  J.,  AT  ABBEVILLE,  SPRING  TERM, 

1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  Debt  ou  single  bill ;  suit  commenced  September,  1856. 

"  The  single  bill,  dated  Charleston,  November  28th,  1854, 
for  one  hundred  and  ninety-six  dollars  and  ninety-seven  cents, 
was  made  by  the  defendant,  payable  to  Dr.  P.  M.  Cohen  &  Co. 
at  their  office;  and  upon  it  was  written  the  name  P.  M.  Cohen 
&  Co.  The  plaintiff  proved  the  execution  of  the  bill  by 
defendant,  and  that  the  name  endorsed  on  it  was  in  the  hand- 
writing of  P.  M.  Cohen,  but  gave  no  direct  evidence  as  to  the 
time  of  the  assignment. 

'*  The  defendant  relied  on  discounts  against  P.  M.  Cohea 
&Co. 

"It  appeared  that  P.  M  Cohen -&  Co.,  were  druggists  in 
Charleston,  and  that  the  defendant,  a  friend  and  a  customer 
of  theirs,  was  a  shopkeeper  in  Cokesbury,  Abbeville  District. 

"  The  defendant  produced  and  proved  the  following  papers: 

"  1st.  A  bill  of  exchange  for  two  hundred  and  twenty-eight 
doDars  and  eighty  cents,  drawn  March  29th,  1854,  by  Jf. 
Strauss,  at  Cokesbury,  on  P.  M.  Cohen  &  Co.,  Charleston, 
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payable  to  the  order  of  Whelan  &  Co.  six  months  after  date : 
— accepted  by  P.  M.  Cohen  k  Co.,  September  9,  1854, 
endorsed  by  Whelan  &  Co.,  protested  for  uonpaymrent  by  the 
acceptors,  October  2, 1854,  and  paid  by  M.  Strauss,  Decem- 
ber, 1857. 

"2,  8,  4,  5.  Four  notes  made  by  M.  Strauss  in  Charleston, 
for  the  accommodation  of  P.  M.  Cohen  &  Co.,  which  had 
all  been  negotiated  by  P.  M.  Cohen  &;  Co.,  and  they  having 
fedled  to  meet  their  endorsements  of  them,  had  all  returned 
to  M.  Strauss,  who  paid  them  since  the  commencement  of  this 
suit,  except  about  six  hundred  dollars,  which  he  paid  in  May, 
1856,  viz : 

*'  October  7, 1854,  payable  six  months  after  date, 
to  the  order  of  P.  M.  Cohen  &  Co.,  at  the  Bank 
of  Hamburg, $719  58 

"December  19, 1854,  payable  four  months  after 
date,  to  the  order  of  P.  M.  Cohen  &  Co.,  at  the 
Bank  of  Hamburg, 781  69 

"  February  2,  1855,  payable  sixty  days  sStev  date, 
to  the  order  of  P.  M.  Cohen  &  Co.,  at  the  Bank 
of  the  State  of  South  Carolina,  -        -        -        -      650  00 

"February  10,  1855,  payable  sixty  days  after 
date,  to  the  order  of  P.  M.  Cohen  &  Co.,  at  the 
Bank  of  the  State  of  South  Carolina,         -        -      175  00 


$2,276  12 


"6.  A  paper  signed  by  P.  M.  Cohen  &  Co.,  Charleston, 
February  26,  1855,  certifying  that  the  above  mentioned 
four  notes  "  were  loaned  by  him  (M.  Strauss)  for  our  accommo- 
dation, and  that  we  are  to  see  them  paid  out  of  our  assets.'^ 

**  7.  A  note  made  Charleston,  February  26,  1855,  by  P. 
Vol.  XI.— 26 
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M.  Cohen  &  Co.,  for  two  thousaud  two  hundred  and  seventy- 
six  dollars  and  twelve  cents,  payable  one  day  after  date  to 
the  order  of  M.  Strauss. 

''The  plaintiff  contended  that  payments  made  by  Strauss, 
subsequent  to  the  assignment,  upon  liabilities  previously 
existing  against  him,  either  as  drawer  of  a  bill,  or  maker 
of  an  accommodation  note,  did  not  constitute  discounts  against 
the  single  bill  in  the  hands  of  an  assignee ;  that  the  onus  of 
showing  the  time  of  assignment,  so  as  to  sustain  the  discount 
claimed  was  on  the  defendant;  but  that  if  it  was  on  the 
plaintiff  the  note  given  by  Cohen  &  Co.  in  February,  1865, 
for  the  whole  amount  of  the  accommodation  notes,  without 
deduction  or  notice  of  the  single  bill  now  sued  on,  which  had 
been  previously  given  by  Strauss,  raised  the  presumption 
that  both  parties  to  that  note  then  knew  that  the  single  bill 
was  not  then  in  Cohen's  hands. 

''  The  defendant  insisted  that  the  onus  of  showing  the  time 
of  the  assignment,  from  which  the  plaintiff  desired  to  have 
advantages  superior  to  those  of  the  original  obligees,  was  on 
the  plaintiff;  that  such  presumption  as  had  been  suggested, 
weak  in  itself,  was  wholly  rebutted  by  a  consideration  of  the 
bill  of  exchange  then  outstanding,  and  other  dealings  between 
Strauss  and  Cohen  ;  that  even  before  payment  by  Strauss,  the 
accepted  bill  of  exchange  and  accommodation  notes  consti- 
tuted demands  against  Cohen ;  that  the  note  of  February  26, 
1855,  was  a  good  discount,  and  that  at  any  rate  the  six  hun- 
dred dollars  paid  before  commencement  of  the  suit  was. 

''  I  held  that  the  onus  of  showing  the  time  of  the  assignment, 
if  it  was  claimed  to  be  before  the  instant  which  preceded  the 
commencement  of  the  suit,  was  on  the  plaintiff;  that  the  biU 
of  exchange  and  the  accommodation  notes  constituted  no 
discount  before  payment  by  Strauss ;  that  the  note  of  February 
26, 1855,  was  plainly  intended  only  as  a  collateral  security 
for  the  accommodation,  which  Strauss  had  extended  by  making 
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the  four  aecommodation  notes,  and  having  been  given  before 
either  of  them  was  dne,  was  without  consideration ;  but  that 
the  six  hundred  dollars  paid  constituted  a  good  disooutt 
against  the  single  bill,  if  that  had  not  been  assigned  before 
May,  1856.  Whether  it  had  been  or  not,  I  lefk  to  the  juiy 
upon  the  circumstances  suggested  by  the  plaintiff  as  ground 
for  presumption.  Much  of  the  debate  and  of  the  instructions 
in  the  case  would  have  been  unnecessary,  if  it  had  appeared 
at  the  proper  stage,  that  the  six  hundred  dollars  had  been 
paid  before  September,  1856 ;  but  through  some  misapprehen- 
sion, the  exact  time  of  that  payment  (May,  1856,)  was  not 
shown  until  I  had  nearly  concluded  my  remarks  to  the  jury, 
when  it  was  by  consent  shown. 
"  The  jury  found  for  plaintiff  the  amount  of  the  single  bill." 

The  defendant  appealed  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds : 

1.  Becaase  the  plaintiff,  in  September,  1856,  sued  upon  a 
sealed  note  given  by  defendant  in  November,  1864,  to  P.  M. 
Cohen  &  Co.,  and  before  action  brought,  or  proof  of  assign- 
ment, his  discount  had  certainly  accrued  against  P.  M.  Cohen 
k  Co.,  and  should  have  been  allowed. 

2.  Because  the  plaintiff  sued  as  assignee  of  a  sealed  note, 
and  it  was  necessary  for  him  to  prove  the  time  of  assignment 
to  himself,  atid  until  that  at  least,  (if  not  until  notice  to 
the  defendant  also  appeared,)  all  demands  of  the  defendant 
against  P.  M.  Cohen  &  Co.  should  have  been  allowed  as  a 
valid  discount  to  the  note. 

8.  Because  the  plaintiff  offered  no  proof  as  to  the  assiga- 
ment  to  himself,  or  notice  of  it,  before  the  action  was  brought 
in  September,  1856,  when  P.  M.  Cohen  &  Co.  undoubtedly 
owed  bim  a  large  amount,  which  was  offered  in  discount    ' 


$80  APPEALS    AT    LAW. 

4.  Because,  it  is  respectftilly  submitted,  his  Honor  erred 
in  puling  that  the  draft  in  favor  of  Whelan  &  Co.,  accepted 
by  P.  M.  Cohen  Sc  Co.,  protested  for  nonpayment  by  them, 
and  paid  by  the  defendant,  the  drawer,  was  not  matter  of 
discount  against  P.  M.  Cohen  and  Co. 

5.  Because,  it  is  respectfully  submitted,  his  Honor  erred 
'  in  ruling  that  accommodation  notes  given  by  defendant  to  P. 

M.  Cohen  &  Co.,  upon  which  they  having  endorsed  the  same, 
raised  money  in  bank,  were  not  matter  of  discount  against 
P.  M.  Cohen  &  Co.,  until  actually  paid  by  defendant 

6.  Because  his  Honor  erred  in  ruling  that  a  plain  pro- 
missory note  given  by  P.  M.  Cohen  &  Co.  to  defendant,  the 
consideration  of  which  was  money  raised  upon  accommodation 
notes  of  defendant,  was  not  a  legal  and  valid  demand  against 
P.  M.  Cohen  &  Co.,  and  could  not  prevail  as  a  discount 

7.  Because,  even  under  the  hard  rule  of  setting  aside  the 
above  note,  yet  the  accommodation  notes  themselves  were  paid 
by  defendant  before  action  brought — ^before  any  proof  of  the 
assignment,  or  any  notice  of  the  same  to  the  defendant,  and 
should  surely  have  been  allowed  as  a  discount 

8.  Because  the  jury  was  evidently  bewildered  by  the 
mass  of  papers,  and  the  verdict  for  the  plaintiff  was  given  in 
ignorance  of  the  facts  and  the  charge  of  the  Judge,  and  is 
utterly  without  proof  to  sustain  it,  and  contrary  to  every 
principle  of  law  and  justice. 

McOowauj  for  appellant.  Debts  to  be  set  off  must  be  mu- 
tually subsisting  debts  at  the  time  the  action  is  brought 
7  Stat.  169 ;  Sheppard  vs.  Turner,  8  McC,  249.  The  assignee 
of  a  sealed  note  may  bring  his  action  as  assignee,  but  the 
*' obligee  is  not  thereby  precluded  from  any  discount,  which 
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he  would  have  been  entitled  to,  if  the  action  bad  been  brought 
in  the  name  of  payee."  5  Stat.  330.  From  the  nature  of  a 
sealed  note,  the  original  payee  remains  the  legal  owner  of  it| 
until  the  assignment  is  shown.  The  onus  is  upon  the  assignee, 
both  as  to  the  assignment  and  the  time  it  was  made.  And 
it  is  necessary  for  him,  who  claims  benefit  from  it  to  prove 
that  the  assignment  was  made  before  the  discount  accrued; 
if  it  is  not  also  necessary  to  prove  notice  of  the  assignment. 
Newman  vs.  Crockery  1  Bay,  247 ;  Broum  <t  Co.  vs.  Bees,  2  Tn 
Con.  B.  498 ;  Tibbets  vs.  Weaver,  5  Strob.,  144.  The  defendant 
may  discount  '*  any  accompty  reckoning^  demand^  causey  matter 
or  thing  against  the  plaintiff,"  &C.,  3  Stat.  611. 

Parker,  contra.  The  assignee  is  legal  owner,  and  no  discount 
after  assignment  is  admissible.  Russell  vs.  Lithgoe,  1  Bay 
57;  Newman  vs.  Crocker,  1  Bay,  246-;  Williams  vs.  Hari, 
2  Hm,  483 ;  IfcAlpin  vs.  Wingard,  2  Eich.  546  ;  Thorn  vs 
Myers,  5  Strob.  210;  3  Hill,  N.  Y.  228;  19  Wend.  397 ;  2 
Hill,  140.  The  onus  of  showing  time  of  assignment  is  on 
defendant,  Cain  YS.Spann,l  McM.  258  ;  Ballard  vs.  McCaskill, 
8  Bich.  90.  The  accepted  bill  was  not  good  discount  until 
paid,  6  Bich.  275 ;  Martin  vs.  Solomons,  10  Bich.  583. 

The  opinion  of  the  Court  was  delivered  byj 

Wardlaw,  J.  If  the  jury  regarded  the  instructions 
-which  were  given  to  them,  they  must,  iu  finding  a  verdict 
jfor  the  plaintiff  have  proceeded  upon  the  presumption  urged 
in  his  behalf;  that  is,  they  must  have  inferred  that  the 
defendant  when  he  took  the  note  of  two  thousand  two 
liundred  and  seventy-six  dollars  and  twelve  cents,  Feb.  26, 
1855,  knew  of  the  assignment  .to  the  plaintiff  of  the  single 
bill  now  in  question,  because  no  deduction  on  account  of 
that  bill  was  then  made.  A  faint  presumption  of  the  assign* 
ment  might  arise  against  Cohen  &  Co.,  trom,  their  giving  th^ 
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note;  but  against  the  defendant,  tinder  much  stronger  cu> 
cumstances,  hardly  any  presumption  of  knowledge  of  the 
assignment  could  arise  from  his  accepting  the  note.  We 
choose,  however,  now  to  confine  ourselves  to  the  fiact  of  the 
assignment  then  existing,  whether  the  defendant  knew  of  it 
or  not,  and  the  papers  on  their  fece  show  so  plainly  what  the 
note  was  given  for,  that  is  both  its  professed  consideration 
and  its  real  motive,  that  we  would  suffer  violence  to  be  done 
to  obvious  truth,  if  we  admitted  that  the  note  and  its  attend- 
ing circumstances  as  they  appeared,  afforded  any  evidence 
at  all  that  the  single  bill  was  not  then  in  Cohen's  hands. 

The  verdict  upon  the  fact  being  then  unsupported,  the 
case  is  resolved  into  the  propriety  of  the  instructions  which 
held  the  onus  of  showing  the  time  of  the  assignment  to  be 
on  the  plaintiff.  If  the  payment  of  the  six  hundred  dollars 
in  May,  1856,  had  been  shown  at  the  proper  time  all  the 
questions  concerning  liability  without  payment  would  have 
been  saved,  most  of  the  papers  which  were  introduced  would 
have  been  unnecessary,  and  a  plain  debt  of  the  obligees  in 
the  single  bill  to  the  defendant,  due  several  months  before 
the  commencement  of  the  suit  having  been  shown,  the  ques* 
tion  would  have  been  which  was  prior  in  time,  this  debt 
or  the  assignment  ?  and  upon  that  question  of  fact  nothing 
appearing  but  the  assignment  without  date,  the  case  would 
have  been  decided  by  deciding  whose  duty  it  was  to  show 
the  time  of  the  assignment. 

In  1792  it  was  decided  in  an  action  brought  upon  a  bond 
in  the  name  of  the  obligee  for  the  benefit  of  an  equitable 
assignee,  that  a  discount  acquired  by  the  obligor  after  the 
assignment  would  not  avail.  Newman  vs.  Orocker,  (1  Bay. 
246).  The  Act  of  1798  (6  Stat.  880),  turned  the  right  of  the 
assignee  of  such  an  instrument  as  the  Act  relates  to,  from  an 
equitable  to  a  legal  right,  so  as  to  enable  him  to  sue  in  his 
own  name ;  but  cautiously  guarded  against  any  construction 
which  in  an  action  brought  by  the  assignee,  would  preolade 
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the  defendant  from  the  advantage  of  any  discount  or  defence 
whicli  he  would  have  been  entitled  to,  had  the  action  been 
brought  in  the  name  of  the  obligee  or  payee  of  the  instru- 
ment. If  this  suit  had  then  been  in  the  name  of  Cohen  &  Go. 
would  Strauss  have  been  entitled  to  discount  the  six  hundred 
dollars  ?  Yes,  certainly,  if  the  discount  existed  at  the  com- 
mencement of  the  suit,  and  nothing  more  appeared.  If  an 
assignee  interposed  to  prevent  the  discount,  upon  him  would 
devolve  the  necessity  of  showing  what  would  serve  his  pur- 
pose, that  is  an  assignment  having  higher  equity  than  the 
discount, — at  least  an  assignment  prior  in  time  to  a  just  dis- 
count— perhaps  also  notice  to  the  defendant  of  the  assign- 
ment before  the  defendant  acquired  the  discount.  (We 
choose,  however,  to  reserve  all  questions  concerning  notice, 
and  concerning  the  distinction,  if  any,  between  discount  and 
payment.)  The  Act  of  1798  left  the  rights  of  the  parties  in 
respect  to  discounts ,  as  it  found  them.  The  rights  of  the 
defendant  depend  not  upon  a  proviso  of  the  Act,  but  upon 
the  pre-existing  law,  which  the  Act  studiously  abstained, 
in  what  has  the  form  of  a  proviso,  from  interfering  with. 
See  Williama  vs.  Hart,  2  Hill,  483.  Before  the  Act  a  dis- 
count availed  against  the  obligee,  until  the  priority  of  an 
assignment  was  shown :  since  the  Act  the  discount  has  like 
advantage  against  either  obligee  or  assignee  until  the  priority 
of  the  assignment  be  shown ;  the  difference  being  only,  that, 
in  an  action  by  the  obligee,  the  defendant  may  by  force  of  a 
discount  against  the  obligee,  recover  a  balance,  but  in  an 
action  by  an  assignee  must  be  confined  to  defeating  the 
recovery  against  himself. 

The  argument  for  the  plaintiff  relies  mainly  upon  the 
case  of  Gain  vs.  Spann,  1  McMul.  258.  There  when  a  pro- 
missory note,  payable  to  bearer,  had  been  in  the  hands  of  the 
original  payee  almost  two  years  after  it  was  due,  and  an 
action  upon  it  was  subsequently  brought  by  a  bearer,  the 
defendant  endeavored  to  set  up  in  defence  a  discount  against 
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the  original  payee,  acquired  soon  after  the  note  sued  on  was 
proved  to  have  been  in  the  hands  of  the  payee;  but  the 
defendant  could  not  prove  when  the  note  was  transferred  by 
delivery  to  the  bearer,  the  plaintiff  in  the  suit,  and  in  conse- 
quence failed  to  show  that  his  discount  against  the  payee 
existed  whilst  the  note  remained  in  the  hands  of  the  payee. 
It  was  held  that  the  defendant  was  bound  to  make  out  every 
thing  necessary  to  his  defence;  that  discount  was  a  cross- 
action;  and  that  the  fact  of  the  transfer  of  the  note  being 
subsequent  to  the  acquisition  of  the  discount  must  be  shown 
by  the  defendant.  A  verdict  rendered  under  instructions 
which  did  not  submit  this  fact  to  the  jury  was  sustained. 

Of  this  case  it  may  be  observed  that  it  was  decided  by 
three  judges  against  two ;  that  no  weight  seems  to  have  been 
given  to  the  consideration  that  the  time  of  transfer  was  a 
matter  probably  known  only  to  the  payee  and  to  the  bearer, 
and  incapable  of  proof  by  the  defendant ;  that  the  suspicion 
attending  the  transfer  of  a  note  over  due  was  scarce  adverted 
to,  and  that  a  jury  might  well  have  concluded  that  the  defend- 
ant had  shown  enough  to  require  some  rebutting  evidence 
from  the  plaintiff.  On  the  other  hand  it  may  be  observed 
that  a  negotiable  note  does  not  lose  its  negotiability  when  it 
is  over  due;  that  by  the  English  Law,  a  note  transferred 
when  over  due,  although  subject  to  such  equities,  arising  out 
of  the  note  or  the  transactions  connected  with  it,  as  the  payee 
was  subject  to,  is  not  subject  to  a  set-off  arising  out  of  col- 
lateral matter,  {Burrough  vs.  Moss^  10  Barn.  &  Ores.  558,) 
that  the  long  practice  in  our  State  of  admitting  a  set-off 
against  such  a  note,  renders  it  subject  only  to  such  set-off  as 
existed  against  the  original  payee  at  the  time  of  his  transfer, 
(see  the  well-considered  case  of  Perry  vs.  Mays^  2  Bail.  854 ;) 
and  that  the  admission,  by  way  of  defence  rather  than  of 
cross-action,  of  a  set-off,  against  the  payee,  in  an  action  by 
a  holder,  does  not  stand  upon  the  provisions  of  our  discount 
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Act,  (1759,  4  Stat.  76,)  but  only  upon  its  equity.  {McAlpin 
vs.  Wmgard,  2  Eicb.  549.) 

For  our  present  purpose,  it  is  enough  to  say  that  the  case 
of  Cain  vs.  Spann  related  to  a  promissory  note,  negotiable 
by  the  general  law,  the  bearer  of  which  claimed  only  the 
rights  which  such  law  gave  to  him  when  the  transfer  was 
made ;  but  the  case  in  hand  relates  to  a  bond,  the  assignee 
of  which  can  claim  only  the  right  which  is  given  to  him  by 
a  statute,  that  expressly  reserves  the  pre-existing  right  of  the 
defendant  to  have  advantage  of  all  discounts  that  would 
have  availed  against  the  obligee.  This  discount  would  have 
defeated  an  action  by  the  obligee  brought  for  his  own  benefit : 
if  it  will  not  serve  to  defeat  the  assignee's  action,  the  reason 
must  be  that  the  assignment  was  prior  to  it:  the  priority  of 
the  assignment  must  then  be  shown  by  the  assignee,  else  the 
jorima  facie  sufficiency  of  the  discount  will  be  unrebutted. 

The  motion  is  granted. 

Whitnbr,  Gloveb,  and  Munko,  JJ.,  concurred. 

O'Neal,  J.,  dissenting.  I  dissent.  I  think  the  defendant 
was  bound  to  show  that  the  note  was  assigned  after  the 
discount  accrued. 
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Th8  Biyinqbyillx  CoiTosr  MANUFAcruBiNa  Company  vs. 

S.  Bobo. 

Coi\fe88ion  o/Jttdgment — Partnera — Chrporationr^^ 
Ratification. 

A  judgment  confessed  by  one  partner  in  the  name  of  the  firm  may  be 
ratified  by  the  other  partner  so  as  to  make  it  valid,  and  the  same  rule 
applies  to  a  corporation  where  the  charter  makes  the  corporators  liable 
as  partners. 

The  evidence  examined  and  held  safficient  to  shew  tlie  ratification  of 
such  a  Judgment. 

BEFORE  WARDLAW,  J.,  AT  SPARTANBURG,  SPRING 
TERM,  1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
"At  the  fall  term,  1856,  a  motion  was  submitted  to  set 
aside  a  judgment,  so  far  as  ihe  Bivingsyille  Ciotton  Manu&o- 
turing  Company  was  concerned,  which  had  been  entered  in 
the  case  of  Simpson  Bobo  vs.  The  JBivingsville  Cotton  ManufaC' 
twring  Company  and  K  C.  Leitner.  The  motion  was  refused, 
and  upon  the  hearing  of  an  appeal  from  the  reAisal,  an  order 
was  made  in  the  Court  of  Appeals  at  December  term,  1857, 
in  the  following  words,  viz. :  '  In  this  case,  the  Court  think 
that  the  facts  are  not  ascertained  so  as  to  enable  them  to  pass 
properly  on  the  motion  to  set  aside  the  judgment:  It  is 
therefore  ordered  that  the  case  be  remanded  to  the  Circuit 
Court,  and  that  the  defendant,  or  the  person  moving  in  that 
behalf,  on  entering  into  a  consent  rule  to  be  liable  for  the 
costs,  have  leave  to  make  up  an  issue  to  try  the  fact,  whether 
the  Bivingsville  Cotton  Manufacturing  Company  either  con- 
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feaaed  the  judgment,  or,  by  subsequent  ratification,  con&rmed 
the  judgment  confessed  by  one  of  the  corporators.' 

''Upon  the  suggestion  of  the  BivingsyiUe  Cotton  Manufius* 
turing  Company,  the  issue  thus  directed  was  made  up,  and  a 
full  trial  of  it  was  now  had. 

''It  appeared  that  various  stockholders  were,  in  1888,  (8 
Stat.  463,)  incorporated  under  the  name  of  the  Biyingsyille 
Cotton  Manufacturing  Company,  and  that  to  the  company 
were  given  all  the  usual  powers  of  a  corporate  body,  under 
the  peculiar  proviso, '  that  nothing  herein  oontained,  or  hereby 
provided,  shall,  in  any  manner,  exempt  the  said  members 
from  all  liabilities  pertaining  to  general  partners' : — 

"That  the  company  was  organized,  and  transacted  its 
business  through  a  President,  Directors,  Agent  and  Clerk, 
until  1846,  when,  by  purchase  of  shares,  two  brothers,  George 
Leitner  and  E.  C.  Leitner,  became  owners  of  all  the  stock, 
and  the  only  members  of  the  company : 

"That  on  the  15th  of  April,  1846,  articles  of  agreement 
between  S.  C.  Leitner  and  George  Leitner  were  signed  and 
sealed,  of  which  the  following  is  a  copy : 

^'^ Articles  of  Agreement  between  S.  C.  LeUner  and  Qearge 

IieiifMT* 

" '  This  Indenture,  made  and  entered  into  between  E.  G. 
Leitner  on  the  one  part  and  George  Leitner  on  the  other, 
sheweth  that  the  said  E.  C.  Leitner  and  George  Leitner  hav9 
purchased  the  property  belonging  to  the  Bivingsville  Cotton 
Manufacturing  Company,  situate  on  Lawson's  Fork  in  the 
State  and  district  aforesaid ;  and  that  between  them  it  is 
agreed  that  they  pay  for,  and  own  and  possess  said  property 
in  equal  proportions,  sharing  between  themselves  all  the 
profits,  and  all  the  losses  or  expenses  incident  or  in  any  wise 
appertaining  to  the  management  and  the  operation  of  said 
property ;  and  it  is  further  agreed  upon,  that  on  or  before  th^ 
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1st  day  of  next  January,  the  said  E.  G.  Leitner  is  to  take 
charge  of  the  property,  and  manage  its  operations  in  person, 
and  make  out  regular  quarterly  statemeats  exhibiting  the 
true  state  of  the  operations  of  the  property,  for  mutual 
inspection,  and  free  the  said  George  Leitner  from  any  labor 
or  trouble  on  account  of  its  management;  for  which  the  said 
E.  G.  Leitner  is  to  receive  as  compensation  one  thousand 
five  hundred  dollars  per  annum,  to  be  paid  and  charged  as 
expenses  upon  the  establishment,  which  amount  is  to  be  the 
extent  of  his  compensation  until  the  property  is  paid  for. 
'*  'Witness  our  hands  and  seals,  April  15,  1846. 

"*E.G.  LEITNER,   [la] 
"»GEO.  LEITNER  [l.s.] 

"  *  The  above  is  a  true  copy  of  the  agreement  in  my  hands. 

"*  GEO.  LEITNER.' 

"  That  on  the  1st  day  of  January,  1847,  E.  G.  Leitner  took 
charge  of  the  factory  at  Bivingsville,  and  of  all  the  property 
of  the  company,  and  continued  to  manage  the  same  in 
person  until  1855,  when  he  appointed  an  agent  to  manage  in 
his  stead: — during  all  this  time,  he  lived  with  his  family  near 
to  or  at  Bivingsville,  and  treated  the  business  and  property 
of  the  company  as  if  they  were  his  own — ^amongst  other 
things,  buying  and  selling  slaves  of  the  company,  buying 
parcels  of  land  which  were  used  in  connexion  with  the  large 
tract  of  thirteen  or  fourteen  hundred  acres  on  which  the 
&ctory  was  situated,  erecting  new  machinery,  engaging  in 
new  enterprises,  intermingling  his  separate  property  with 
that  of  the  company,  giving  notes  in  the  name  of  the 
company,  and  by  word  and  act  holding  himself  out  as  the 
representative  of  the  company  with  unlimited  power : — 

"That  during  the  same  time,  George  Leitner  resided  in 
Fairfield  District,  at  a  considerable  distance  fix)m  Bivingsville, 
and  in  the  latter  portion  of  the  time  owned  a  plantation  in 
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Florida — ^twice,  or  oftener,  he  Tisited  his  brother  at  Bivings- 
villa,  but  took  no  control  of  af&irs  there,  and  in  conversation 
said,  '  My  brother  does  as  he  pleases  here — the  business  is 
under  his  control,  and  he  manages  as  he  thinks  proper  f — 

"  That  in  November,  1868,  E.  G.  Leitner,  for  himself  and 
ihe  Bivingsville  Cotton  Manufacturing  Company,  signed  the 
confession  of  judgment  now  in  question,  in  favor  of  Simpson 
Bobo,  from  the  record  of  which  the  following  abstract  is 
taken : 

"  Simpson  Bobo  vs.  The  Bivmgaville  OoUon  Manvfociuring 
Company  and  E.  G.  Leitner. 

^*  Writ  in  assumpsit,  dated  January  20, 1864,  never  entered 
in  the  Sheriff's  office. 

"  Declaration  in  assumpsit — ^Bill  of  particulars,  money  had 
and  received,  six  thousand  dollars. 

^^ Indorsed  on  declaration — ''We  confess  judgment  to  S. 
Bobo  [in]  this  case  for  six  thousand  dollars,  and  consent  that 
execution  issue  instanter. 

'Bivingsville  Cotton  Manufaotitrinq  Company, 

'perE.  C.  Leitner. 
'E,  C.  Lkitneb.' 
*Nov.l7,1868.' 

"  *  This  confession  is  to  indemnify  S.  Bobo  in  being  security 
for  the  defendant  to  Jane  Poole  for  two  thousand  dollars — to 
secure  plaintiff  in  the  purchase  money  for  the  stock  in  the 
Bivingsville  company,  and  the  stock  of  D.  Dantzler,  repre- 
sented by  plaintiff  as  administrator.  S.  BOBO. 

'Nov.  17, 1853.' 


JudgToerU  signed  January  26, 1854, 
Fi/a.  lodged  the  same  day. 
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'^  That  in  June,  1868,  another  confession,  in  £ke  form,  was 
made  in  the  case  of  S,  Bobo  and  B.  B.  Foster  vs.  The  Bivings- 
vilU  Mcmufactunng  Company  and  E,  0.  Leitner^  for  fourteen 
thousand  dollars,  upon  a  note,  intended  to  indemnify  the 
plaintiff  against  indorsements  to  be  made  by  them ;  on  which 
confession,  judgment  was  entered  October  7, 1858,  and  fi.fa. 
lodged  March  81,  1855:— 

**  That  E.  G.  Leitner  left  the  country  clandestinely  in  Aprfl, 

1855,  and  soon  afterwards  George  Leitner  was  at  Bivings- 
ville,  and  then,  or  shortly  before,  notes  given  by  him  to  the 
company  for  balances  of  accounts  were  in  the  hands  of 'the 
agent  appointed  by  B.  G.  Leitner : — 

"  That  under  various  writs  of  fi.  fa.  against  the  Bivings- 
ville  Manufiwjturing  Company,  and  against  E.  G.  Leitner,  the 
sheriff  of  Spartanburg  district,  in  July,  1856,  December,  1866, 
and  some  intervening  days,  sold  of  the  property  of  these 
defendants  in  execution,  (not  knowing  often  to  which  of  them 
particular  articles  belonged,)  lands,  negroes,  live  stock,  &c^ 
to  the  amount  of  forty-four  thousand  dollars  or  thereabouts, 
most  of  which  is  yet  in  the  hands  of  the  sherifl^  or  of  the 
Oommissioner  in  Equity ;  the  execution  in  the  case  to  which 
this  issue  relates  being  one  of  the  oldest,  but  there  being 
many  junior  executions,  more  than  sufficient  to  exhaust  the 
proceeds  of  sale,  independent  of  this  case ;  and  the  two  con- 
fessions above  mentioned  being  the  only  two  which  were  ever 
made,  or  which  ever  professed  to  have  been  made,  by  or  for 
the  Bivingsville  Cotton  Manufacturing  Company : 

"  That  in  April,  1856,  a  bill  in  equity  was  filed  by  the 
Bivingsville  Cotton  Manufacturing  Company,  complainant, 
against  Simpson  Bobo  and  B.  B.  Foster,  defendants,  praying 
that  the  judgment  for  fourteen  thousand  dollars,  above  men* 
tioned,  should  be  set  aside ;  and  aft»r  answer  filed,  a  decree 
was,  upon  the  reading  of  the  bill  and  answer,  made  at  June, 

1856,  setting  aside  that  judgment :  *  each  party  to  pay  his  own 
coaU^^  having  been  in  the  handwriting  of  the  Chancellori 
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Bdded  to  the  decretal  order  drawn  by  Mr.  SnlliTan,  the  com- 
plainant's solicitor : — 

"That  nothing  in  those  proceedings  in  equity  was  said 
about  the  confession  for  six  thousand  dollars  now  in  question, 
and  before  the  motion  made  in  this  case  in  November,  1856, 
George  Leitner  had  removed  with  his  femily  and  property  to 
the  State  of  Florida. 

^'In  the  course  of  the  testimony,  the  defendant  in  issue 
Was  permitted  to  read  every  thing  that  was  on  the  declara- 
tion, which  was  part  of  the  record  adduced  by  the  plaintiff; 
and  the  defendant  was  restrained  &om  going  into  proof  of 
his  suretyship  to  Miss  Poole,  and  of  sales  of  stock  to  the 
Bivingsville  Cotton  Manufacturing  Company,  upon  the  ground 
that  the  issue  made  involved  not  the  fairness  of  the  con- 
sideration for  the  judgment,  but  only  the  legal  validy  of  the 
act  of  confession. 

'*The  bill  in  equity  above-mentioned  was  held  to  be  com- 
petent but  very  feeble  evidence  for  the  defendant  of  what 
was  stated  therein.  The  answer  was  held  to  be  evidence  of 
nothing  but  its  own  existence.  Upon  the  statement  made 
that  it  contained  the  defendant's  consent  to  the  setting  aside 
of  the  judgment  of  fourteen  thousand  dollars,  that  portion 
of  it  was  read  by  the  defendant ;  another  portion,  said  to  be 
of  contrary  import,  was  then  read  by  the  plaintiff;  and  the 
result  was,  that  the  equity  proceedings  served  no  purpose 
but  to  show  action  by  this  plaintiff  upon  a  kindred  «fubjeot, 
whilst  he  was  silent  as  to  the  judgment  now  in  question. 

"  I  endeavored  to  make  the  jury  understand  the  questions 
upon  which  their  response  Was  desired,  and  to  leave  to  their 
judgment  the  evidence,  direct  and  circumstantial,  bearing 
upon  these  questions,  so  that  the  verdict  might  be  the 
unbased  decision  of  the  feet  which  the  Court  of  Appeals 
desired  to  be  ascertained.  What  should  be  the  ultimate 
effect  of  the  finding,  I  did  not  feel  myself  called  on  to  deter- 
mine upon  the  trial  of  this  issue.    To  have  held  that  a  cor* 
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poration  could  neither  confess  a  judgment  itself,  nor  by  sub- 
sequent ratification  confirm  a  judgment  confessed  by  one  of 
its  corporators,  would  have  been  to  refuse  a  trial  of  the  issue 
that  had  been  ordered.  But  what  would  amount  to  a  valid 
confession  by  a  corporation,  and  what  to  a  sufficient  confir- 
mation of  an  invalid  one,  seemed  necessary  to  be  considered ; 
and  upon  these  heads  the  wide  range  of  the  argument 
demanded  some  instructions. 

"  I  presented  the  Bivingsville  Cotton  Manufacturing  Com- 
pany in  two  lights :  as  an  ordinary  corporation,  and  as  an 
extraordinary  corporation  under  its  peculiar  charter ;  its  two 
members  as  corporators,  and  as  partners. 

'^  I  spoke  of  a  confession  of  judgment  as  an  act  of  the 
highest  solemnity  and  force. 

'^I  held  that  a  corporation  might  confess  judgment  either 
before  or  after  action  brought,  by  a  suitable  writing  under 
its  common  seal,  affixed  by  the  appropriate  keeper  of  the 
seal ;  and  that,  perhaps,  in  the  absence  of  a  seal,  a  duly 
authorized  agent  might  make  a  valid  confession  in  an  action 
previously  brought.  But  I  expressed  the  opinion  that  under 
the  4:2d  section  of  the  Act  of  1785,  (7  Stat.  232,)  there  could 
not,  before  action  brought,  be  any  valid  confession  made  by 
attorney  or  agent,  no  matter  how  fully  authorized;  and  of 
course  that,  before  action  brought,  there  could  be  no  confes- 
sion by  a  corporation  without  its  common  seal;  nor  any 
binding  upon  all  the  members  of  a  partnership,  without  the 
signature  of  every  partner. 

"  I  took  for  granted,  what  the  order  for  the  issue  implied, 
that  a  confession  invalid  of  itself,  might  be  confirmed  by  sub- 
sequent ratification ;  and  I  held  that  a  ratification  might  be 
referred  to  any  previous  period  when  a  gift  of  authority 
would  have  availed;  and  that  this  confession,  whether  the 
two  members  of  the  company  were  regarded  as  corporators 
or  as  partners,  although  it  may  have  been  invalid  when  it 
was  signed  might  have  been  confirmed  by  the  ratification  of 


APPEALS    AT    LAW.  898 

Oolambia,  Huj,  1868. 

tbe  corporation  or  of  the  partnership,  made  after  action 
brought ;  and  that  under  the  circumstances,  such  ratification 
ipiade  by  Gteorge  Leitner  would  be  sufficient  to  confirm  it,  in 
either  view. 

"  To  constitute  ratification,  I  held  that  the  person  ratifying 
must  know  and  understand  the  act  to  be  confirmed,  and 
must  plainly  assent  to  and  adopt  it.  Of  the  evidence  of 
ratification,  I  left  the  jury  to  judge,  holding  that  circum- 
stances, if  they  convinced,  might  serve  as  well  as  direct  testi- 
mony. The  articles  of  agreement  between  the  brothers,  I 
did  not  consider  as  conclusive  inter  sese,  if  their  subsequent 
acts,  or  the  acts  of  one  of  them  known  to  and  approved  by 
the  other,  showed  an  alteration  of  their  agreement;  much 
less  should  it,  as  I  held,  be  conclusive  and  unchangeable 
as  to  third  persons,  whether  their  indenture  was  regarded 
as  a  letter  of  instructions  &om  a  corporation  to  its  agent,  or 
as  articles  of  partnership  between  partners. 

"  To  meet  such  views  in  the  Court  of  Appeals  as  I  thought 
must  have  suggested  the  alternative  question,  whether  the 
corporation  confessed  the  judgment,  I  directed  the  jury  (not- 
withstanding the  opinion  I  had  expressed  as  to  the  necessity 
of  the  common  seal,  in  a  confession  by  a  corporation  before 
action  brought,)  to  inquire  whether  E.  0.  Leitner  at  the 
time  of  making  the  confession,  did  in  fact  have  authority 
from  Greorge  Leitner  to  do  that  act,  either  as  corporator  or 
as  partner.  I  think  that  on  this  head  I  was  not  so  fortunate 
as  to  render  my  distinctions  altogether  intelligible  to  the 
jury.  They  returned  a  verdict  which  I  had  put  into  form  as 
nearly  as  possible  in  the  words  they  had  written. 

*'  The  verdict  as  signed  reads  thus : 

"We  find  that  the  Bivingsville  Cotton  Manufacturing 
Company  did  not  confess  the  judgment  in  question,  but  that 
the  same  was  confessed  by  E.  C.  Leitner  duly  authorized  by 
his  partner,  George  Leitner. 

"  We  find  that  the  said  Company  did,  by  subsequent  ratifi- 
Voi  XL— 26 
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cation,  confirm  the  said  judgment  confessed  by  one  of  the 
corporators. 

B.  F.  KILGORE,  Foreman^ 

The  plaintiif  apppealed  and  now  moved  this  Court,  for  a 
new  trial  on  the  grounds : 

1.  Because  there  was  no  proof  of  authority,  on  the  part  of 
E.  G.  Leitner,  to  confess  the  judgment  in  question,  nor  was 
there  any  proof  of  subsequent  ratification  or  confirmation. 

2.  Because  the  verdict  is  not  in  conformity  with  the  issue 
directed. 

8.  Because  no  authority  that  could  have  been  given  E,  C. 
Leitner,  before  suit,  to  confess  judgment,  would  render  the 
judgment  valid,  either  in  his  character  as  agent  or  partner. 

4.  Because  one  partner  of  a  corporation  could  not  ratify  a 
void  or  voidable  judgment  confessed  by  another  partner,  so 
as  to  bind  the  corporation. 

5.  Because  it  is  respectfully  submitted  that  his  Honor 
erred  in  his  charge  to  the  jury,  in  the  following  particulars: 
1st.  In  saying  that  a  corporation,  with  the  right  to  sue  and 
be  sued,  in  their  corporate  name,  could  confess  a  judgment 
2d.  By  instructing  them  that  a  subsequent  ratification  would 
confirm  a  voidable  judgment,  and  that  this  was  not  void  but 
voidable;  and  that  such  confession  could  be  made  by  an 
agent  duly  authorized.  3d.  That  the  authority  to  confess,  or 
the  ratification,  might  be  implied,  although  the  authority  of 
E.  C.  Leitner,  under  the  covenant  between  him  and  his 
brother,  to  act  as  agent,  did  not  authorise  him  to  confess; 
and  that  the  original  agreement  might  be  considered  as 
altered  or  enlarged,  by  the  manner  in  which  the  agent 
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managed  the  business  of  the  company;  and  4th.  In  not 
telling  the  juty  that  the  facts  and  circumstances  proved 
could  not,  in  law,  amount  to  an  authority  to  confess  or 
establish  a  subsequent  ratification. 

6.  Because  there  was  no  proof  that  George  Leitner  had 
any  knowledge  of  the  confession,  or  ever  did  an  act  or  said 
a  word,  after  it  came  to  his  knowledge,  in  confirmation  of 
the  same. 

7.  Because  his  Honor  erred  in  receiving  evidence  to  vary 
or  contradict  the  written  contract  between  the  partners,  and 
also  in  permitting  portions  of  the  bill  and  answer  of  defend- 
ant, in  the  case  of  the  Plaintiff  vs.  Simpson  Boho  and  B.  B. 
Foster,  to  be  read  in  evidence,  as  well  as  the  endorsement  on 
the  confession  of  judgment,  inconsistent  with  the  bill  of  par- 
ticulars filed  therewith. 

8.  Because  the  verdict  is  not  sufficient  in  law  to  establish 
the  judgment  in  question. 

Sullivan,  for  appellant.  No  authority  that  could  have 
been  given  E.  C.  Leitner,  either  in  his  character  as  agent  or 
partner,  before  suit  brought,  to  confess  judgment,  would 
render  the  judgment  valid.  Mills  &  Co,  vs.  Dickson  &  Mills, 
6  Eich.  487 ;  7  Stat.  232 ;  Rankin  &  Birch  vs.  Lawrence  <k 
Johnson,  4  Rich.  267.  A  corporation  must  necessarily  act 
through  an  agent,  and  such  agent  no  more  than  the  agent  of 
an  individual,  could  confess  a  valid  judgment  before  suit 
brought,  A  void  act  cannot  be  ratified.  26  Wend.  192; 
McCulhugh  vs.  Moss,  5  Denio,  567.  It  was  incompetent  to 
receive  evidence  to  vary  or  contradict  the  written  covenant 
which  gave  no  authority  to  confess  judgment.  Dehfield  vs. 
State  of  Illinois,  26  Wend.  192,  S.  0.  2  Hill,  159.  When  an 
agency  is  constituted  by  a  written  instrument,  the  power  of 
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the  agent  cannot  be  enlarged  by  evidence  of  usage.  E.  0. 
Leinter  had  no  authority  to  confess  the  judgment.  Angell  & 
Ames  on  Corporations,  314 ;  Matter  of  Witterbury  and  others^ 
8  Paige,  380;  McChillough  vh.  Moss,  5  Denio,  567;  Farmen? 
Bank  vs.  McKee^  2  Barr,  818 ;  Savage  Manufacturing  Co.,  vs. 
Worthingion^  1  Gill,  284 ;  ffarwood  vs.  Humes,  9  Alb.  659 ; 
Ohitty  on  Bills,  81 ;  The  Bank  of  Hamburg  vs.  Johnson,  8 
Rich.  42 ;  ffavens  vs.  Hussey,  5  Paige,  30 ;  4  Eng.  C.  L.  R.  426. 

Beed,  Thompson,  contra,  cited  7  Cra.  305 ;  1  Har.  &  J.  426; 
Ang.  &  A.  265 ;  2  Kent,  282 ;  6  Porter,  166 ;  1  Peters,  264; 
7  Rich.  525;  5  Hill,  K  Y.,  296;  1  Chit,  on  Bills,  31,  note  1; 
1  Johns.  Gas.  110 ;  2  Johns.  Gas.  424. 

The  opinion  of  the  Gourt  was  delivered  by 

O'Nkall,  J.  The  Act  of  1838,  (8  Stat.  463,)  the  Charter 
of  the  Bivingsville  Manufacturing  Company,  made  the  corpo- 
rators, partners,  with  the  privilege  of  using  a  corporate 'name. 
Planters^  Bank  of  Fairfield  vs.  The  Bivingsville  Cotton  Manu- 
facturing Company,  10  Rich.  95.  The  finding  of  the  jury, 
**  that  the  Bivingsville  Cotton  Manufacturing  Company  did 
not  confess  the  judgment  in  question,  but  that  the  same  was 
confessed  by  E.  C.  Leitner,  duly  authorized  by  his  partner, 
George  Leitner,"  was  therefore  right  enough :  and  it  may  be 
at  once  conceded,  that  the  confession  under  the  authority  of 
Mills  <k  Co.  vs.  Dickson  S  Mills,  6  Rich.  487,  would  not, 
standing  by  itself,  bind  the  firm.  But  the  jury  further  found, 
that  "  the  company  (that  is  the  partner,  George  Leitner,)  did, 
by  subsequent  ratification,  confirm  the  said  judgment  con- 
fessed by  one  of  the  corporators;"  and  the  questions  are, 
could  such  judgment  be  ratified  ?  and  if  so,  then  are  the 
facts  sufficient  to  establish  that  conclusion  ? 

1.  It  must  be  kept  constantly  in  mind,  that  this  is  really 
nothing  more  than  a  question  between  co-partners  using  a 
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corporate  name.  George  Leitner  and  E.  C.  Leitner  were  the 
sole  members.  E.  G.  Leitner  made  the  confession,  and  it,  as 
his  act,  was  sufficient  to  bind  him.  Can  George  Leitner,  the 
other  partner,  and  thus  the  company,  be  bound  by  ratifica- 
tion?  The  whole  difficulty  about  the  corporation  being 
bound  is,  that  the  confession  was  not  under  the  seal  of  the 
corporation.  Li  the  case  of  partners,  the  general  rule  very 
clearly  is,  that  the  firm  cannot  be  bound  by  any  instrument 
under  seal,  executed  by  one  in  the  name  of  the  firm ;  but  to 
that  rule  are  the  exceptions,  that  if  made  in  the  presence  and 
by  the  assent  of  the  partners;  or  if  after  execution,  it  be 
ratified  by  the  absent  partner  or  partners,  it  will  bind  the 
firm.  Fleming  vs.  Dunbar,  2  Hill,  582 ;  Fant  vs.  West,  10 
Bich.  149.  These  cases  fully  show,  that  the  ratification  may 
be  established  by  admissions  or  circumstances,  which  create 
a  belief,  that  the  absent  partner  or  partners  knew  of  the 
deed,  and  intended  to  be  bound  by  it.  Taking  this  to  be 
law,  I  think  that  a  judgment  confessed  by  one  partner  or 
corporator,  may  bind  the  other,  if  the  circumstances  create 
a  belief,  that  he  knew  and  intended  to  be  bound  by  the 
confession. 

2.  The  jury  have  found  the  ratification,  and  I  think  very 
properly.  In  the  first  place,  the  debt  was  the  debt  of  the 
company,  money  borrowed  for  the  corporation  from  Miss 
Poole,  and  the  purchase  of  the  shares  of  Dantzler  and  Bobo, 
in  the  company.  E.  C.  Leitner,  by  the  express  authority  of 
his  brother  George,  was  the  entire  manager  of  the  company, 
buying  and  selling  as  he  pleased.  The  judgment  was  con- 
fessed November,  1858 — and  the  motion  submitted  to  set  it 
aside  was  Fall  Term,  (November)  1856.  Three  full  years 
passed,  and  the  defendant,  George,  made  no  question.  The 
shares  of  Dantzler  and  Bobo,  to  the  amount  of  four  thousand 
dollars,  in  the  Bivingsville  Cotton  Manufacturing  Company, 
were  acquired  by  the  credit  secured  in  this  confession.  The 
whole    property,  real    and    personal,  of   the    Bivingsville 
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Maimfacturing  Company  was  sold  by  the  sheriflF,  and  the 
money  in  his  hands  arises  from  that  source.  This  fiact 
would,  against  an  infant,  constitute  an  implied  ratification; 
and  certainly  against  George  Leitner,  who  is  of  full  age,  and 
very  cognizant  of  his  rights,  it  ought  to  have  as  much^effect 
Looking  to  all  the  facts  which  I  have  set  out,  I  think  the 
verdict  was  well  warranted.  The  motion  for  a  new  trial  and 
to  set  aside  the  judgment  is  dismissed. 

•  Wabdlaw,  Whitkeb,  Glover  and  Munro,  J  J.,  concurred. 

Motion  dismissed. 
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Wm.  R  Josby  vs.  Thb  WhiMIKgton  and  Manchester 
Railroad  Company. 

Evidence — Negligence — Witness — Bond  of  Indemnity — 
Damages — New  Trial. 

In  case  against  a  Railroad  Company,  for  carrying  off  plaintiff's  slave 
without  his  knowledge  or  consent,  mere  proof  of  transportation  is 
itself  sufficient  evidence  of  negligence  to  throw  the  onns  on  the 
defendants. 

Where  a  witness  is  interested  and  a  release  will  make  him  competent, 
snch  release  most  be  given,  and  a  bond  of  indemnity  from  a  third 
person  will  not  answer  the  pnrpose. 

In  case  against  a  Railroad  Company  for  carrying  off  the  plaintiff's  slave, 
the  valne  of  the  slave  is  the  highest  measnre  of  damages. 

New  trial  granted  for  excessive  damages. 

BEFORE  GLOVER,  J.,  AT  SUMTER,  SPRING  TERM,  1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  • 
"  This  was  an  action  on  the  case  to  recover  damages  for 
the  loss  of  a  negro  woman  named  Bose,  alleged  to  have  been 
conveyed  by  the  defendant's  cars  from  Sumter  District  to 
Kingsville,  in  Eichland  District,  where  she  was  last  seen  in 
August  or  September,  1856. 

"  The  night  before  she  was  carried  by  the  cars.  Rose  was 
seen  at  Manchester,  and  the  next  morning  she  applied  there 
for  a  ticket  to  go  to  Kingsville  which  was  refused  by  the 
agent,  because  she  produced  no  authority  from  her  owner 
for  that  purpose.  She  was  seen  on  defendant's  cars  between 
Green  Swamp,  near  Sumter ville,  and  Kingsville,  and  at  the 
latter  place  she  got  from  the  cars  and  remained  there  a  day 
or  two,  when  she  disappeared. 
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"  J.  R.  Ivey,  the  conductor  of  the  train  on  which  Rose  was 
carried,  was  offered  as  a  witness,  and  an  objection  to  his 
competency  was  sustained  on  the  ground  of  interest.  No 
release  was  proposed,  but  the  defendant's  counsel  offered  to 
give  the  witness  a  bond,  which  I  declined,  unless  by  the 
consent  of  the  plaintiff's  counsel. 

"  I  held  the  following  questions  admissible.  Alfred  Scar- 
borough was  asked,  at  what  amount  he  would  estimate  the 
damages  to  the  plaintiff  by  the  loss  of  Rose — and  John  C. 
Frierson  was  asked,  how  much  in  damages  it  would  take  to 
restore  the  plaintiff's  loss.  The  former  answered  four  hun- 
dred dollars — ^that  it  was  the  only  negro  the  plaintiff  had, 
and  although  he  would  not  give  four  hundred  dollars,  yet  a 
man  that  wanted  such  a  negro  would.  The  latter  said  three 
hundred  and  fifty  dollars  or  four  hundred  dollars,  and  added, 
that  he  thought  she  was  worth  that. 

"  It  was  in  connexion  with  defendant's  negligence  in  per- 
mitting Rose  to  be  conveyed  to  Kingsville  that  Danner^s  case 
was  referred  to,  and  the  jury  was  instructed,  that  if  she  was 
carried  without  her  owner's  permission,  negligence  would  be 
presumed,  and  if  she  was  lost  the  defendant  was  liable.  \ 

■  "  The  jury  found  for  the  plaintiff  three  hundred  and  sizty- 
six  dollars  and  sixty-six  cents." 

The  defendants  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds : 

1.  Because  his  Honor  charged  the  jury  that  the  principle 
ruled  in  Danner^s  case  applied  to  this  action,  and  that  the 
onus  was  thrown  on  the  defendants  to  rebut  the  presumption 
of  negligence  on  their  part  in  the  particular  case. 

2.  Because  the  testimony  of  the  proposed  witness,  Ivey, 
(conductor)  should  have  been  received,  the  defendants  offer- 
ing to  give  him  bond  and  security  to  be  approved  by  the 
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clerk,  and  accepted  by  him,  to  indenmify  him  against  any 
loss  which  might  accrue  to  him  by  reason  of  the  verdict 
sought  to  be  recovered  against  the  Company. 

8.  Because  his  Honor  ruled  as  competent  to  the  witnesses, 
Scarborough  and  Frierson,  the  following  question,  "What 
would  you  estimate  Josey's  damages  at  in  consequence  of  thd 
loss  of  the  negro  ?" 

4.  Because  the  verdict  was  excessive,  and  as  to  the  amount 
against  the  law  and  evidence. 

Eaynswcrth,  MoseSj  for  appellants,  cited  Dcwinev^a  case,  4 
Eich.  829;  McClenaghan  vs.  Brock,  5  Kich.  17;  Sill  vs. /&. 
Oa.  JR.  JR.  (hmpanyj  4  Bich.  154.  On  the  oflfer  to  indemnify, 
the  witness  should  have  been  received,  2  Carr.  &  P.  65 ;  12 
.  Eng.  0.  L.  R.  22 ;  12  Eng.  0.  L.  E.  279 ;  4  0.  &  P.  256 ;  19 
Eng.  C.  L.  R.  256 ;  Cha/ee  vs.  Thcmaa,  7  Cow.  858 ;  Lake  vs. 
Aubom,  17  Wend.  18;  Bent  vs.  Baker,  3  T.  E.  88;  5  T.  R. 
678;  2  East,  461;  1  Phil.  Ev.  69;  1  Stark.  120;  18  Mass. 
E.  201 ;  8  Ired.  522.  The  questions  propounded  to  the 
witnesses  were  incompetent.  The  witnesses  should  depose 
to  fects,  but  here  the  opinions  of  the  witnesses  were  given. 
IJincoln  vs.  Saratoga  and  Schen.  R.  JS.  Company,  28  Wend.  425 ; 
ffNeall  &  Chambers  vs.  So.  Ca.  JR.  B.  Company,  9  Eich.  465. 

Spain,  Bichardeon,  contra.  The  principle  of  evidence  con- 
tended for,  as  applicable  to  this  case,  is,  that  where  a  slave  is 
carried  off  without  the  knowledge  or  consent  of  the  owner, 
ncgligei^ce  will  be  presumed,  and  the  onus  is  on  the  defend- 
ant to  rebut  it.  The  principle  is  not  new.  2  Green.  Ev. 
§  222  ;  Story  on  Bail.  §  601, 602 ;  Chriatie  vs.  Griggs,  2  Camp. 
79.  Ivey  was  incompetent.  Gas  Light  Company  vs.  City 
Council,  9  Eich.  842.  The  value  of  the  property  was  an 
important  element  in  considering  the  question  of  damages 
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and  the  value  of  property  is  a  matter  of  opinion.    Smithj 
Wright  &  Co^  vs.  Campbell^  Eice,  852. 

The  opinion  of  the  Court  was  delivered  by 

Whitnbb,  J.  The  judgment  of  the  Court  in  remanding 
this  case  for  a  new  trial,  will  be  rested  on  the  single  ground 
in  which  there  is  entire  unanimity,  reserving  for  another 
occasion,  when  it  may  arise,  some  of  the  points  drawn  into 
controversy. 

A  running  commentary  on  the  difiPerent  grounds  is,  how- 
ever, due  to  the  argument  submitted  on  each  side. 

The  instructions  of  the  presiding  Judge  on  the  question  of 
negligence,  is  approved  by  this  Court.  That  interference 
with  a  slave  which  creates  liability  on  the  part  of  a  Railroad 
Company,  as  held  in  Sill  vs.  S.  C.  R,  R.  £?o.,  4  Rich.  154,  is 
when  "wilfiil,  officious,  careless,  or  otherwise  blameable, 
done  with  a  knowledge  or  with  just  grounds  for  suspicion 
that  it  was  contrary  to  the  will  of  the  owner."  To  this  rule 
has  been  added  in  this  case  if  the  slave  was  transported 
without  the  owner's  permission,  and  loss  has  resulted,  negli* 
gence  should  be  presumed.  A  proper  security  for  this  species 
oi  property,  the  high  degree  of  caution  indispensable  on  the 
part  of  the  Company,  in  the  proper  observance  of  which  the 
means  for  adequate  explanation  of  attendant  circumstances, 
shifting  this  presumption,  should  always  be  at  hand,  all  com- 
bine to  justify  such  a  rule.  The  onus  was  properly  on  the 
company.  But  whilst  the  onus  is  thus  cast,  and  for  the 
reasons  which  influence,  the  rigor  of  the  rule  which  at  the 
next  step  excludes  the  employees  on  the  score  of  incompe- 
tency, is  felt  by  the  Court.  The  ruling  on  circuit,  it  must  be 
conceded,  was  in  conformity  with  the  case  in  9  Rich.  842, 
Chs  Light  Gompany  vs.  Oity  Council.  It  remains  to  be  seen 
whether  the  Court  pn  some  other  occasion  will  not  modify 
the  role. 
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The  objection  was  not  removed  by  tendering  the  bond  of 
indemnity  by  a  stranger,  even  though  approved  by  the  clerk, 

A  bond  from  the  company  of  course  would  have  been 
equivalent  to  a  release,  and  would  have  removed  the  objec- 
tion. In  another  class  of  cases  where  important  testimony 
cannot  be  otherwise  secured,  it  may  be  that  such  a  rule 
should  be  adopted. 

The  diversity  of  opinion  which  exists  in  reference  to  the 
third  ground,  would  deprive  any  judgment  now  rendered  on 
the  point  involved,  of  any  value  to  the  profession.  It  is 
proper  to  add,  that  the  views  entertained  by  some  members 
of  the  Court  have  had  the  effect  to  induce  a  more  ready  con- 
currence in  the  judgment  which  is  announced  on  the  last 
ground. 

We  are  constrained  to  say,  that  the  rate  of  compensation 
fixed  by  the  jury,  finds  nothing  in  the  evidence  to  sustain  it. 
The  views  that  should  influence  in  such  cases  are  sufficiently 
presented  in  the  case  of  O^Neall  &  Chambers  vs.  S.  0.  R.  B. 
Co^  9  Bich.  465.  The  value  of  the  property  in  any  supposable 
case  of  like  kind,  is  the  extreme  measure  of  damages.  There 
are  considerations  which  distinguish  this  case  from  one  in 
which  a  total  loss  of  the  property  in  question  is  clearly  traced 
to  the  wrongful  act  complained  of.  This  was  at  most  a  trans- 
portation scarcely  out  of  the  immediate  neighborhood,  from 
one  depot  to  the  next  on  the  road,  and  each  within  the  heart 
of  the  same  jurisdiction.  Apart  from  considerations  bearing 
on  the  question  of  negligence,  it  is  difficult  to  perceive  how 
loss  to  the  amount  of  the  entire  value  could  be  regarded  as 
resulting  from  this  act — ^and  with  this  assumption  even,  it  is 
manifest  there  is  no  warrant  in  the  evidence  for  the  amount 
of  the  verdict.  The  slave  was  mentally  an  imbecile,  physi- 
cally a  cripple,  and  morally  a  runaway,  as  to  whom  witnesses 
well  hesitated  to  affix  scarcely  any  market  value. 
The  witnesses  who  spoke  at  all,  seemed  to  have  some 
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peculiar  notion  as  to  what  might  be  her  value  to  this  plaintiff 
although  of  comparatively  little  value  to  all  others. 

The  verdict  appears  to  us  wild  and  capricious,  and  the 
motion  for  a  new  trial  is  granted. 

CNeall,  Waedlaw,  Gloveb  and  Munro,  JJ.,  concurred. 
Motion  granted. 
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W.  H.  B.  RiOHABDSON  V8.  J.  H.  DiNGLB,  Jr. 

Evidence — WUness — Hiring —  Oontract — Slave. 

A  party  objecting  to  the  competency  of  a  witness  on  the  ground  of  inter- 
est must  make  it  clearly  appear  that  he  has  a  certain  direct  and 
immediate  interest  in  the  event  of  the  cause  itself.  If  his  interest  be 
doubtful,  the  objection  goes  to  his  credit  and  not  to  his  competency. 

The  terms  upon  which  a  negro  was  hired,  may  be  shown  by  parol,  although 
it  appears  that  a  promissory  note  was  given  for  the  amount  of  the  hire. 

Defendant  having  hired  a  negro  *  to  work  on  his  farm'  employed  him  on  a 
steamboat  and  he  was  drowned : — Heldf  that  defendant  was  liable  for 
the  loss  of  the  negro. 

BEFORE  GLOVER,  J.,  AT  CLARENDON,  SPRING  TERM,  1858, 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  plaintiff  sued  in  case  to  recover  damages  for  the  loss 
of  a  slave  named  Washington,  hired  to  defendant  in  1855, 
and  drowned  while  employed  on  a  steamboat,  contrary,  as 
is  alleged,  to  the  terms  of  hiring. 

**  The  competency  of  W.  F.  Butler,  a  witness  offered  on 
the  part  of  the  plaintiff  was  objected  to  on  the  ground  of 
interest.  From  his  confused  manner  and  contradictory  state- 
ments, it  was  difficult  to  ascertain  the  nature  and  extent  of 
his  interest.  He  once  said,  that  whatever  is  recovered  in 
this  action,  he  expected  to  get,  that  when  he  pays  back  what 
he  owes  the  plaintiff,  he  is  to  get  back  Washington,  and  other 
slaves ;  that  he  has  paid  the  plaintiff  some  of  his  debt  and 
has  received  some  of  the  negroes  back.  This,  however,  he 
afterwards  either  denied  or  qualified. 

^'His  examination  enabled  me  to  collect  the  following 
fiacts : — ^Butler,  who  was  much  embarrassed,  had  confessed  a 
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judgment  to  plaintiff  for  a  large  sum,  and  under  the  ji,  fa, 
entered  on  that  confession,  Washington  and  other  negroes 
were  sold  and  bought  by  plaintiff.  There  was  and  still  is  an 
understanding  between  them,  that,  as  Butler  shall  pay  for 
the  negroes,  the  plaintiff  will  deliver  them  to  him.  I  held 
Butler  competent,  who  said  that  defendant  hired  Washington 
and  other  negroes  of  plaintiff  in  1855,  to  work  on  the  farm 
which  he  superintended;  in  September,  Washington  was 
ordered  to  Wright's  Bluff,  to  go  on  the  steamer;  Butler 
advised  the  defendant  not  to  send  him  unless  he  informed  the 
plaintiff;  defendant  replied,  "  you  are  an  old  granny,  there  is 
no  danger."  The  defendant  told  Butler,  and  also  S.  E.  Tun- 
ing, that  Washington  was  drowned  from  the  steamer,  and  he 
told  the  former  that  it  occurred  about  Pond  Bluff,  between 
Nelson's  and  Murray's  Ferries. 

**  A  promissory  note  was  given  for  the  hire  of  Washington 
and  other  negroes,  and  the  defendant  had  served  a  notice  on 
plaintiff  to  produce  the  note  on  trial,  which  was  done,  and  the 
note  was  handed  to  defendant's  counsel;  but  it  was  not 
offered  in  evidence  by  either  plaintiff  or  defendant,  nor  was  I 
advised  of  the  contents.  The  only  evidence  of  the  terms  of 
hiring  was  the  statement  of  Butler,  who  said  that  the  negroes 
were  hired  by  the  defendant  *'  to  work  on  the  farm."  This 
was  objected  to  because  the  note  was  higher  evidence  and 
should  have  been  produced.  It  was  produced,  however,  but 
not  offered ;  and  the  evidence  of  Butler  was  admitted  as  it 
did  not  appear  to  me  objectionable  on  the  ground  insisted 
upon.  Parol  evidence  of  the  understanding  of  the  parties 
and  terms  of  hiring  at  the  time  of  the  contract,  may  be  admit- 
ted, even  if  a  note  was  given. 

"  The  jury  found  a  verdict  for  the  plaintiff." 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
new  trial  on  the  following  grounds,  viz : 
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1.  Because  his  Honor  held  that  Butler  was  a  competent 
witness,  whereas  it  is  submitted  that  Butler  had  a  direct 
interest  in  the  event  of  the  suit. 

2.  Because  his  Honor  allowed  parol  proof  of  the  terms  of 
hiring,  although  it  appeared  that  there  was  written  evidence 
in  relation  to  the  hiring. 

8.  Because  the  verdict  is  contrary  to  evidence  in  this,  that 
the  testimony  of  Butler  (on  which  only  the  case  rested)  was 
unsatisiGactory  and  insufficient,  and  evidently  biassed. 

4.  Because  the  verdict  is  contrary  to  law  in  this,  that  on 
the  fact  as  sworn  to,  the  defendant  had  not  incurred  any 
legal  liabilities,  not  having  employed  the  negro  in  any  dan- 
gerous work,  nor  in  any  work  incompatible  with  the  terms 
of  hiring. 

M.  B.  Moses,  Bellinger,  for  appellant,  cited  on  first  ground 
Oavan  vs.  Dunlap,  Chev.  248 ;  Glery  vs.  Spears,  2  Sp.  690 ; 
Brown  vs.  O^Brien,  1  Eich.  270 ;  CHst  vs.  Sogers,  Rice,  86 ; 
and  on  the  fourth  ground,  Duncan  vs.  Railroad  Company,  2 
Bich.  613  ;  McLaughlin  vs.  Lomas,  8  Strob.  86 ;  Mikel  vs. 
Mikel,  5  Eich.  Eq.  221. 

Moses,  Richardson,  contra,  cited  1  Green.  Ev.  §  887,  890 ; 
Knight  vs.  Knotis,  7  Eich.  85.   ' 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  It  may  be  safely  assumed  that  the  interest 
which  disqualifies  a  witness  must  be  a  certain  legal  and 
immediate  interest  in  the  event  of  the  cause  itselC  The  test 
is  found  in  a  narrow  compass,  "  whether  the  record  in  that 
cause  will  affect  his  interest." 
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The  party  objecting  must  sustain  his  exception  by  satia&c- 
tory  evidence.  It  is  not  enoagh  that  a  doubt  is  created,  for 
then  it  is  manifest  the  safer  rule  is  to  hear  the  witness. 

In  Bent  vs.  Baker,  8  Term  Eep.  27,  Lord  Kenyon,  Ch.  J., 
presents  some  views,  instructive  and  apposite  at  this  day,  and 
in  such  a  case  as  the  one  under  consideration.  Referring 
first  to  Lord  Mansfield  who  had  said  in  WaUon  vs.  Shelleyy  1 
T.  R.  300,  that  "  the  old  cases  upon  the  competency  of  wit- 
nesses have  gone  upon  very  subtle  grounds.  But  of  late 
years  the  courts  have  endeavored,  as  far  as  possible,  consistent 
with  those  authorities,  to  let  the  objection  go  to  the  credU, 
rather  than  to  the  competency  of  a  witness;"  and  to  Lord 
Hardwick,  who  said  in  King  vs.  Bray,  Rep.  Temp.  Hard. 
860,  "  That  whenever  a  question  of  this  sort  arose,  on  which 
a  doubt  might  be  raised,  he  was  always  inclined  to  restrain  it 
to  the  credit  rather  than  to  the  competency  of  the  witness, 
making  such  observation  to  the  jury  as  the  nature  of  the  case 
should  require,"  and  thus  fortified  Lord  Kenyon,  felt  no 
scruple  in  declaring  his  concurrence.  If  we  turn  to  the  cir- 
cumstances of  this  case  we  look  in  vain  for  such  facts  as 
would  have  justified  the  rejection  of  the  witness.  Surely  it 
cannot  be  said  there  was  any  evidence  to  establish  a  binding 
subsisting  contract  between  the  plaintiff  and  witness,  such  as 
would  give  the  latter  an  interest  in  the  recovery  sought,  much 
less  when  to  the  statement  in  the  report  is  superadded  the 
further  fact  to  whioh  the  witness  testified,  that  he  had  rendered 
a  schedule,  and  made  an  assignment  without  any  intimation 
of  any  such  interest. 

The  precise  point  made  in  the  second  ground  of  appeal  was 
decided  in  Knight  vs.  Knotts,  8  Rich.  85.  The  promissory 
note  was  in  Court,  and  in  the  hand  of  appellant's  counsel,  and 
if  it  contained  anything  beyond  a  mere  promise  to  pay 
money  it  should  have  been  brought  more  distinctly  to  the 
view  of  the  Judge. 

The  third  ground  was  abandoned,  and  the  fourth,  very 
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little  relied  on,  is  very  fully  responded  to  by  the  evidence, 
the  verdict,  and  the  authorities  cited  in  the  brief  and  cases 
referred  to  in  them. 

The  motion  for  a  new  trial  is  dismissed. 

CNkall,  Warblaw,  Glovkb  and  Munro,  JJ.,  concurred. 

Motion  cUsmissecL 
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Solomon  B.  Wilson  vs.  John  S.  Huggins,  Executor  of 
Henry  Welch. 

Implied  Contract — Executors  and  Administrators. 

Where  necessaries  are  furnished  the  slaves  of  testator  before  probate  of 
the  will,  at  the  instance  and  on  the  credit  of  a  legatee,  the  executor 
after  probate  will  not  be  liable  for  the  necessaries  npon  any  implied 
contract. 

BEFORE  MUNRO,  J.,  AT  DARLINGTON,  SPRING  TERM,  1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
"  The  plaintiff's  demand  amounting  to  forty-seven  dollars 
and  eighty-nine  cents,  is  for  bacon,  clothing,  blankets,  shoes, 
&c.,  furnished  the  slaves  of  the  estate  of  defendant's  testator. 
It  appeared  that  in  the  year  1852,  and  while  the  validity  of 
the  testator's  will  was  the  subject  of  contest,  the  testator's 
widow,  to  whom  a  life  estate  in  the  plantation  and  slaves  was 
given  by  the  will,  took  charge  of  the  same,  and  directed  the 
plaintiff  to  supply  the  articles  in  question.  Some  time  after 
the  will  had  been  admitted  to  probate,  and  the  defendant  had 
qualified  as  executor,  upon  his  refusal  to  pay  the  plaintiff's 
demand,  the  present  action  was  brought. 

"I  held,  that  an  executor  can  only  be  held  personally 
liable  for  a  debt  contracted  for  his  testator's  estate  upon  an 
express  undertaking,  but  that  the  law  would  not  raise  the 
implication  of  a  contract  in  such  cases,  the  tendency  of  which, 
would  be,  to  subject  him  to  personal  responsibility  without 
.  the  means  of  showing  that  the  estate  was  either  totally,  or 
partially  insolvent." 

The  plaintiff  appealed  on  the  grounds : 
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1.  Because  the  defendant  having  neglected  to  furnish  the 
slaves  of  the  estate  with  necessary  food  and  clothing,  was  in 
law  and  justice  bound  to  pay  the  plaintiff  for  such  necessaries 
supplied  by  him. 

2.  Because  on  the  proof  made  that  the  articles  supplied  to 
the  slaves  of  the  estate  were  necessary  and  proper,  the  law 
will  raise  an  implied  assumpsit  against  the  defendant  as 
executor, 

8.  Because  on  the  proof  and  law  applicable  thereto  the 
decree  should  have  been  for  the  plaintiff  to  the  amount  of  his 
demand. 

Dargan^  for  appellant, 
Spain^  Norwood^  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glovsb,  J.  Except  for  the  contracts  and  liabilities  of  his 
testator,  the  executor  is  not  responsible  in  his  representative 
character.  His  duty  is  to  pay  the  debts  of  his  testator  and 
not  to  contract  new  ones,  as  executor.  K  the  necessities  of 
the  estate  require  it,  his  control  over  the  personal  property 
enables  him  to  provide  the  means  for  meeting  all  debts 
properly  incident  to  his  trust,  and  a  power  conferred  upon 
him  to  bind  the  estate  by  his  contracts,  even  for  necessaries, 
would  be  liable  to  great  abuse  in  its  exercise.  For  goods 
sold  and  delivered  or  for  work  done,  at  his  request,  the 
executor  may  bind  himself  personally  but  not  as  executor, 
although  he  may  have  assets ;  and  this  is  the  plaintiff's  case. 
He  furnished  food  and  clothing  for  the  testator's  slaves  at  the 
request  of  the  widow,  who  is  tenant  for  life  under  the  will, 
and  sues  to  charge  the  executor  de  bonis  testatoris.  If  he  is 
not  bound  in  his  representative  character  by  an  express 
promise,  an  implied  one  cannot  create  a  higher  obligation; 
nor  do  the  peculiar  circumstances  relied  upon  make  it  an 
exceptional  case.    A  personal  liability  attached  in  the  case  of 
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Bell  vs.  Fairehildj  (2  Brev.  129,)  and  the  promise  was  implied 
from  high  moral  considerations  which  should  prompt  every 
man  to  the  discharge  of  a  duty  that  justice  and  humanity 
enjoin.  The  obligation  to  pay  for  food  and  clothing,  it  is 
said,  depends  upon  the  same  considerations  of  duty  and 
humanity  as  bind  an  executor  to  pay  the  expenses  of  a 
funeral;  and  cases  may  be  found  where,  in  England,  with 
assets,  he  has  been  held  answerable  for  such  expenses  on  his 
implied  promise.  {Tugwell  vs.  Heyman,  8  Camp.  298 ;  Rogers 
vs.  Pnce,  8  Younge  &  Jer.  28.)  But  in  a  late  case  {Comer  vs. 
Shewy  Ex'or,  8  Mees.  &  W.  850),  it  was  said,  that  if  this 
decision  is  right  the  only  point  determined  was  that,  whether 
on  an  implied  promise  or  on  an  express  contract,  the  executor 
is  personally  liable  and  not  in  his  representative  character. 
"  There  is  no  case  which  goes  the  length  of  deciding,  that  if 
the  funeral  be  ordered  by  another  person,  to  whom  credit  is 
given,  the  executor  is  liable,"  {Brice  vs.  Wilson^  8  Nev.  &  M. 
812.)  It  follows,  therefore,  that  the  widow  having  ordered 
the  food  and  clothing,  and  the  credit  having  been  given  to  her, 
Huggins,  as  executor,  is  not  liable.  The  liability  of  an 
executor  or  administrator  in  this  State  for  the  expenses  of  a 
funeral  depends  upon  the  Act  of  1789  (5  Stat.  11),  directing 
the  order  in  which  the  debts  due  by  the  testator  or  intestate 
shall  be  paid,  which  provides,  first,  **f(fr  the  funeral  and 
other  expenses  of  the  last  sickness,"  &c.,  and  as  these  are 
expressly  classed  among  the  debts  of  the  testator  or  intestate^ 
they  may  be  recovered  against  the  executor  or  administrator 
in  his  representative  character.  No  analogy  certainly  can  be 
found  in  the  responsibility  created  by  this  Act,  which  will 
aid  the  plaintiff  in  support  of  his  motion,  which  is  dismissed. 
Motion  dismissed. 

O'Neall,  Wabdlaw,  Whitneb,  and  Munbo,  JJ.,  con- 
curred. 

MiMon  dismissed. 
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Sabah  Janb  Ettbks  vs,  Samitbl  Ettbrs,  BT  AL. 
Evidence — Magistrate's  Judgment. 

Since  the  Act  of  1839,  a  magistrate's  jadgment  can  be  proved  only  by  his 
book,  which  the  Act  requires  him  to  keep— the  execution  and  oath  of 
the  magistrate  are  iosufficent. 

BEFORE  O'NEALL,  J.,  AT  YORK,  EXTRA  TERM,  APRIL,  1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows 

"  Trespass  for  seizing  and  selling  a  mule. 

"  In  this  case,  the  plaintiff  proved  the  execution  of  a.  bill 
of  sale  to  her  of  a  mule  described  therein,  by  the  former 
owner,  James  Etters,  dated  9th  January,  1857.  It  appeared 
that  Samuel  Etters  and  William  0.  Black,  who  alleged  that 
they  were  creditors  of  James  Etters,  caused  their  co-defendant, 
Hamilton  Wilson,  to  seize  and  sell  the  mule.  The  defend- 
ants attempted  to  show  that  they  were  execution  creditors  of 
James  Etters,  but  failed  to  do  so.  The  magistrate,  Esquire 
Hardin,  proved  his  executions,  but  had  not  his  judgments 
and  the  summons. «  This  testimony  was  objected  to,  and  of 
course  excluded.  It  appeared  that  the  mule  was  probably 
the  only  valuable  article  of  property  James  Etters  possessed. 
Esquire  Hardin,  John  Hardin,  and  Theodore  Fulton  thought 
the  plaintiff  could  not  pay  for  the  mule.  But  Esquire  Hardin, 
and  Phillip  Etters  proved  that  she  had  about  two  hundred 
dollars  loaned  out  at  or  about  this  time.  She  had  the  possession 
of  the  mule  after  she  bought.  The  case  was  properly  sub- 
mitted to  the  jury  who  found  for  the  plaintiff  ninety  dollars — 
the  price  for  which  the  mule  sold." 

The  defendants  appealed,  and  now  moved  this  Court  to  set 
aside  the  verdict  on  the  grounds : 
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1.  Because  the  executions  under  which  the  mule  was  levied 
on  and  sold,  were  produced  in  Court ;  proved  by  the  magis- 
trate who  issued  them,  and  it  was  stated  by  him,  that  he  had 
issued  summons,  and  rendered  judgments  upon  the  note  and 
account  due  defendant  Black,  but  that  he  had  left  a  portion 
of  the  record  at  home. 

2.  That  the  inadvertence  of  the  magistrate  in  not  bringing 
the  entire  record  should  not  prejudice  the  defendants*  rights, 
as  both  they  and  their  attorneys  were  under  the  impression 
the  records  were  in  Court,  and  were  so  informed  before  going 
into  trial. 

3.  Because  the  sale  of  the  mule  by  James  Etters  to  the  • 
plaintiff  was  clearly  proved  to  be  fraudulent,  and  substantial 
justice  requires  that  a  new  trial  should  be  granted  in  order 
that  the  full  record  may  be  produced. 

Wilson^  for  appellant.  A  magistrate's  execution  is  suffi- 
cient evidence  that  a  judgment  has  been  rendered,  as  there  is 
no  law  which  requires  magistrates  to  make  a  record  of  their 
judgments.  Mayhin  vs.  Virgin^  1  Hill,  420.  The  executions 
were  produced  and  proved  by  the  magistrate,  but  his  Honor 
held  that  they  were  not  sufficient  evidence  of  the  judgments. 
Qriffin  vs.  Heaton,  2  Bail.  59;  Act  1839,  11  Stat.  14. 

'Williams,  contra,  cited  1  Green.  Ev.  282. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  Under  the  Ist  ground,  it  has  been  contended 
that  the  executions  were  sufficient  evidence  of  the  judgments. 
Before  1839,  and  under  the  authority  of  Mayhin  vs.  Virgin^  1 
Hill,  420,  such  would  have  been  the  rule.  The  reason  of 
that  decision  was,  there  was  then  (1833)  no  law  requiring  a  , 
magistrate  to  make  "a  record  of  his  judgments." 
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The  Legislature  very  wisely  ;n  1889  provided  in  the  6th 
flection  of  the  Act  of  that  year,  (11  Stat.  14,)  that  "each 
magistrate  should  keep  two  books,  one  for  civil,  the  other 
for  criminal  cases,  wherein  he  shall  insert  all  his  proceedings 
in  each  case  by  its  title,  showing  the  commencement  pro- 
gress and  termination  thereof,  as  well  as  all  fees  charged  or 
received  by  him  and  shall  produce  the  same  when  required 
for  the  inspection  of  the  solicitor  of  the  circuit ;  and  at  the 
expiration  of  his  term  of  offifee,  shall  deposit  the  same  in  the 
clerk's  office  for  the  district  for  which  he  was  appointed." 

In  the  15th  section,  p.  18,  is  the  provision :  "  In  case  the 
plaintiff  shall  discontinue  or  be  non-suited,  or  the  complaint 
be  disproved,  the  magistrate  shall  award  proper  costs  against 
such  plaintiff;  and  if  the  demand  or  any  part  thereof  be  sus- 
tained, he  shall  give  jvdgmerd  therefor,  together  with  the 
costs  and  having  entered  the  same  in  his  booh  may  issue  execu- 
tion for  such  amount  so  adjudged,"  &c.  This  provision  was, 
I  have  no  doubt,  in  analogy  to  the  proceedings  on  sum.  pro. 
in  which  the  decree  entered  on  the  journals  of  the  Court  is 
the  judgment. 

The  magistrate's  book  and  judgment  therein  is  a  quasi 
record  and  must  be  adduced  and  proved  to  authorize  the 
execution.  The  objection  was,  therefore,  well  taken  on  the 
circuit.  Indeed  it  seemed  to  be  hardly  questioned  by  the 
defendants. 

To  enable  them  to  show  that  the  sale  of  the  mule  was 
firaudulent,  it  was  necessary  that  it  should  be  shown  that 
Black  and  Etters  were  judgment  creditors.  Being  unable  to 
produce  their  judgments  their  defence  was  utterly  in  vain. 
There  could  be  no  fraud  unless  against  creditors  having  a 
right  as  against  James  Etters  to  sell. 

The  ground  of  surprise  cannot  avail  the  defendants.  It 
was  their  business  to  know  that  they  had  their  proof  so  that 
it  could  be  properly  given  in  evidence.    Failing  to  have  it, 
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was  their  misfortune,  but  the  plaintiff  is  not  answerable  for 
that 
The  motion  is  dismissed. 

Oloysb  and  Munbo,  JJ.,  oonourred. 

Wabdlaw  and  Whitkbb^  JJ.,  dissented. 

WiTflSBS,  J.,  absent. 

Motion  dismissed. 
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Dbusilla  Douglass  ve.  Joseph  Diokson. 
JJower — &toppel — Fhwer^Bxecutore^Trandtory  Seisin. 

Where  one  has  possession  nnder  titles  deriTed  from  demandant's  husband, 
he  is  estopped,  it  seems,4Tom  showing  that  the  husband's  title  was  bad, 
where  it  was  more  than  twenty  years  old  and  had  never  been  questioned. 

A  contract  by  testator  to  sell  a  particular  tract  of  land,  does  not  revoke, 
80  far  as  it  relates  to  that  tract,  a  power  in  his  will  giving  his  executors 
authority  to  sell  his  lands  for  division.  The  executors  may  carry  out 
the  contract  and  convey  the  tract  to  the  purchaser. 

If  the  husband  acquire  title  beneficially  and  for  his  own  use,  the  right  of 
dower  attaches,  although  his  seisin  be  but  for  an  instant,  as  where  ha 
immediately  conveys  to  another. 

BEFORE  WARDLAW,  J.,  AT  ABBEVILLE,  SPRING  TERM, 

1858. 

The  report  of  his  Honor,  the  presiding  Judge^  is  as  follows : 

"Dower  demanded  in  three  hundred  and  thirty-five  acres. 
IsBat  upon  the  plea  of  nul  seisin  in  the  husband. 

"The  demandant  showed  that  the  defendant  was  in  posses* 
sion,  under  titles  derived  from  Donald  Douglass,  her  deceased 
husband ;  and  that  her  said  husband  was  legally  seized  by 
virtue  of  a  conveyance  made  to  him  by  the  executors  and 
executrix  of  John  Burton,  former  owner  of  the  land. 

The  defendant  insisted  that  Donald  Dotiglass  was  never 
legally  seised  of  any  part  of  the  land,  because  the  executors 
and  executrix  aforementioned,  had  not  power  to  convey ;  and 
that  at  any  rate  he  had  as  to  a  portion  of  the  land,  only  such 
instantaneous  seiein  as  would  not  confer  the  right  of  dower, 
because  according  to  previous  agreement  between  the  said 
executors  and  executrix,  and  the  said  Donald  Douglass,  a 
conveyance  of  the  said  portion  from  the  said  Donald  Douglass 
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to  one  of  the  said  executors,  was  made  immediately  after  the 
whole  had  been  conveyed  to  the  said  Donald  Douglass. 

"  John  Burton  on  the  9th  July,  1886,  by  writing,  bargained 
to  convey  the  greater  part  of  the  land  in  question  to  Donald 
Douglass.  On  the  same  day,  John  Burton  executed  his  will, 
whereby  he  devised  a  tract  of  laud,  adjoining  that  now  in 
question  to  his  wife,  Caroline  0.  Burton,  for  life,  and  at  her 
death  to  be  divided  amongst  certain  children  named.  To 
each  of  these  children  he  had  previously  bequeathed  certain 
articles,  and  "  an  equal  share  in  the  balance  of  my  estate," 
and  to  other  persons  he  had  given  pecuniary  legacies.  No 
special  mention  was  made  of  the  land  bargained  to  Donald 
Douglass.  The  following  clause  closed  the  will :  "  I  will  that 
all  my  estate,  except  that  portion  willed  to  my  wife,  be  sold 
and  -divided  as  above  directed.  I  leave  my  wife,  Caroline  C. 
Burton,  John  A.  Burton,  and  my  son,  James  Burton,  my 
lawful  and  constituted  executors,  to  manage  and  make  settle- 
ment  of  my  estate  according  to  this  will." 

"The  purchase  money  of  the  land  bargained  to  D.  Douglass, 
was  payable  in  one,  two,  and  three  years,  with  interest  after 
the  first  year. 

"  For  a  parcel  consisting  mainly  of  the  residue  of  John 
Burton's  lands,  and  perhaps  partly  of  some  of  that  bargained 
to  D.  Douglass,  the  executors  and  D.  Douglass  wished  John 
A.  Burton  to  have  title.  The  executors  and  executrix,  after 
proper  payments  made  or  secured  to  them,  conveyed  the  whole 
three  hundred  and  thirty -five  acres  now  in  question,  to  Donald 
Douglass,  and  he  instantly  conveyed  a  portion  thereof,  being 
the  parcel  above  mentioned,  to  John  A.  Burton. 

"  I  overruled  the  defence,  and  the  demandant  had  a  verdict.** 

The  defendant  appealed  and  now  moved  this  Court  for  a 
new  trial : 

1.  Because  his  Honor,  the  presiding  Judge,  erred  in  ruling 
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that  the  deed  of  Donald  Douglass  was  an  estoppel,  preventing 
investigation  of  actual  title. 

2.  Because  his  Honor  rulfed,  that  under  the  will  of  John 
Burton,  his  executor  and  executrix  could  convey  the  legal 
interest  in  the  land,  sold  to  Donald  Douglass  by  the  testator 
himself.  • 

8.  Because  his  Honor  ruled,  that  an  instantaneous  and 
transitory  seisin  of  Donald  Douglass  vested  in  the  demandant 
the  right  to  dower. 

Thomson^  for  appellant,  Under  the  second  ground  of  appeal, 
submitted  for  defendant.  1st.  That  the  executors  and  ex- 
ecutrix had  only  a  power  to  sell  the  property  embraced  in  the 
will,  and  until  sale  made,  the  title  was  in  the  heirs  of  testator. 
Thompson  A  Smith  vs.  Quillard^  8  Rich.  418;  Executors  of 
Ware  vs.  Murphy  Bice  54.  2d.  That  as  a  question  of  fact,  the 
testator  executed  his  will  and  sold  the  land  to  Donald  Doug- 
lass on  the  samC  day;  but  had  these  acts  in  his  mind  as 
separate  transactions,  and  did  not  intend  by  his  will  to  confer 
a  power  to  sell  land  which  he  expected  to  sell  himself.  8d. 
That  as  a  question  of  &ct  and  law,  the  sale  of  the  land  to  D. 
Douglass  was  subsequent  to  the  making  of  the  will ;  and  was 
pro  tantOj  a  revocation  of  the  power  to  sell.  1  Williams  on 
Executors,  112 ;  2  Crabb's  Law,  Real  Property,  sec.  2068 ; 
WaUon  vs.  Walton,  7  Johns.  Ch.  258;  King  vs.  Sheffey,  8 
Leigh,  614.  4th.  That  under  a  power  to  sell  and  divide 
proceeds,  the  executors  and  executrix  had  no  power  to  convey 
where  the  testator  had  sold  himself.  Pick  vs.  Pick,  9  Yerg. 
801.  Under  the  third  ground  he  submitted ;  1.  That  a  wife 
is  not  entitled  to  dower  if  her  husband's  seizin  has  been  only 
for  an  instant,  and  not  beneficially  for  his  own  use.  2  Crabb 
on  Real  Property,  sec.  1124;  Preston  on  Estates,  546,  et  seq.] 
Holbrook  vs.  Finney,  4  Mass.  566 ;  CUvrke  vs.  Monroe,  14  lb. 
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851 ;  Frtmer  rs.  Center,  1  MoC.  Oh.  279.  2.  That  D.  Douglass 
was  a  mere  instrument;  the  executors  and  executrix  through 
him  intending  to  make  title  to  one  of  their  number.  2  Crabb 
on  Real  Property,  sec.  1172 ;  4  Kent  89,  and  note  ;  Sneyd  vs. 
Sneyd,  1  Atk.  442.  He  further  cited  Oillam  vs.  Moorej  4 
Leigh,  80;  McGauley  ys.  Orimes,  2  Gill.  &  Johns.  824;  16 
Johns.  R.  459 ;  Jctkson  vs.  Demtt,  6  Cow.  816 ;  1  Johns.  Caa.  90. 

Wilson,  contra.  As  to  all  questions  except  the  transitory 
deizin  defendant  cannot  make  them.  He  is  estopped.  Pledger 
vs.  Bllerbe,  6  Rich.  269 ;  Gale  vs.  Price,  5  Rich.  526;  2  Hill 
N.  Y.  804;  Brawn  vs.  Potter,  17  Wend.  164.  The  doctrine 
which  exempts  the  estate  from  dower  in  cases  of  transitory 
seisin  is  not  applicable  to  this  case.  Stantvood  vs.  Dundee,  14 
Maine,  290;  Nash  vs.  Preston,  Cro.  Oar.  191.  There  was  no 
evidence  that  there  was  any  previous  agreement  to  convey. 
If  husband  takes  not  for  his  own  use  but  only  to  convey  to 
another,  then  the  right  of  dower  does  not  attach.  But  where 
betakes  for  himself  the  land  is  bound  for  dower  even  though 
he  immediately  convey  to  another.  The  c<Cses  of  mortgage 
proceed  upon  the  principle  that  the  title  passed  subject  to  the 
lien.  The  previous  agreement  constituted  the  lien  and  the 
mortgage  is  but  the  legal  evidence  of  it. 

^Hiomson,  in  teply.  The  doctrine  of  estoppel  does  not  apply 
to  this  case.  The  defendant  may  not  dispute  the  title  under 
which  he  entered,  but  he  may  show  that  the  title  is  bad.  Sag. 
on  Powers,  248  ;  2  Orabb  §  1998. 

The  opinion  of  the  Court  Was  delivered  by 

Whitneb,  J.  Two  objections  are  presented  by  this 
appeal  to  demandant's  recovery.  First,  that  the  deed  of  con- 
veyance to  demandant's  husband,  conferred  no  title  because 
made  by  certain  executors  who,  it  is  contended,  had  no  power 


APPBALS    AT    LAW.  42X 

GoliunM»»  May,  18M. 

to  convey.  The  defendant  himself  clainis  through  the  btuh 
band  and  the  inquiry  is  suggested  whether  he  is  not  estopped 
fix>m  denying  title  in  one  under  whom  he  has  entered* 
Nelson,  0.  J.,  in  Browne  vs.  Potter^  17  Wend.  164,  so  held 
and  cited  as  authority  on  which  he  relied,  Cruise,  148-9 ;  2 
Bac.  Abr.  333-871  n;  1  Co.  Litt,  665,  n.  g;  Park  on  Dower 
44,  and  Jfajrfor'scase,  Sir.  W.  Jones,  317 — with  other  cases  iu 
the  same  State  and  elsewhere. 

In  this  State,  whilst  it  is  understood,  the  general  doctrine  is 
held  that  one  who  enters  under  another  may  not  deny  the 
title  thus  admitted;  yet  exceptions  have  been  recognized 
in  peculiar  cases,  and  the  inquiry  will  be  extended  whether 
any  good  reason  is  here  found  for  extending  the  favor  of  such 
denial. 

The  defendant  has  not  only  accepted  the  deed  of  the  hus* 
band  but  entered,  and  yet  holds  under  it,  has  never  acquired 
any  other  title,  has  never  in  any  way  been  disturbed  in  his 
possession,  and  though  years  have  elapsed  since  the  deed  by 
the  executors,  no  ground  is  suggested  for  reasonable  appre- 
hension that  the  title  thus  acquired  ever  will  be  called  in 
question.  In  Oayh  vs.  Price,  5  Eich.  527,  the  judge  in 
delivering  the  opinion  in  a  case  of  dower,  says,  that  such  a 
defence,  under  such  circumstances  successfully  maintained,  had 
never  yet  been  known  amongst  us — a  branch  of  Pledger  vs. 
Ellerbe^  6  Bich,  266,  proceeds  upon  the  same  doctrine.  We 
have  in  this  case  a  deed  which  has  proved  good  and  effectual^ 
subserving  all  the  purposes  of  a  perfect  conveyance  for  more 
than  twenty  years.  It  is  manifest,  therefore,  that  under  such 
circumstances  the  objection  could  not  avail  the  defendant. 

But  in  fact  the  executors  of  Burton  were  authorized  by  the 
will  to  sell  and  divide  the  estate  of  testator,  except  the  portion 
willed  to  his  wife,  and  because  the  testator  in  his  lifetime 
subsequently  negotiated  a  sale,  it  is  insisted  the  power  was 
thereby  revoked. 

The  force  of  the  objection  is  not  perceived.    The  power  to. 
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sell  confers  also  a  power  to  convey,  and  even  adopting  the 
line  of  argument  on  which  the  objection  rests,  why  maintain 
that  the  revocation  was  entire?  The  object  should  be  to 
effect  and  not  defeat  the  intention  of  testator. 

The  testator  contemplated  a  sale  for  divisioiif  and  his 
inchoate  act  was  adopted  and  consummated,  and  the  division  in 
fact  made,  and  surely  this  furnishes  no  just  cause  of  impeach- 
ment of  their  act.  The  alleged  sale  was  shown  by  a  memorandum 
in  writing  on  the  same  paper  containing  the  will  contemporane- 
ously executed,  without  any  corresponding  obligation  on  the 
part  of  the  purchaser,  directory  to  his  executors,  and  whether 
binding  or  not,  could  not  operate  to  defeat  the  scheme  of  the 
will,  and  make  void  the  act  of  his  executors.  The  defendant 
at  least  cannot  avail  himself  at  this  late  day  of  such  an  objec- 
tion. 

The  remaining  question  has  proved  a  fruitful  source  of 
litigation,  and  at  this  day  minute  accuracy  in  laying  down 
a  general  proposition  covering  the  class  of  cases  would  be 
extremely  difficult.  In  8  Bac.  Abr.,  Dower  0.,  founded  on  Ca 
Litt.  81,  the  principle  is  announced,  that  ''in  some  cases 
though  the  husband  be  seized  in  fact,  yet  his  wife  shall  not 
have  dp wer,  as  of  an  instantaneous  seisin,^^ — as  shown  in  a  note 
this  proposition  though  broadly  laid  down  is  by  no  means 
regarded  as  general — a  transcript  of  the  note  well  expresses 
what  is  sustained  by  authority  throughout.  When  the  same 
act  which  gives  the  husband  the  estate  conveys  it  out  of  him 
again ;  when  he  is  the  mere  instrument  of  passing  the  estate, 
the  transitory  seisin  does  not  in  general  seem  sufficient  to 
entitle  the  wife  to  dower.  The  mere  duration  of  the  seisin 
does  not  of  itself  constitute  the  exception  In  an  ancient  case 
Broughton  vs.  Randall^  said  to  be  in  Oro.  Eliz.  603-,  a  father 
and  son  who  had  been  attainted  of  felony  were  executed 
together,  and  the  widow  of  the  survivor  was  endowed,  though 
her  right  depended  on  the  very  brief  seisin  of  her  husband 
during  the  death  struggle  that  intervened.    Though  this  was 
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an  extreme  case,  the  principle  has  been  recognized  in  modem 
times. 

So,  too,  on  the  other  hand,  where  there  has  been  a  transitory 
seizin  as  above  enumerated,  the  authorities  are  abundant,  and 
especially  wherein  the  premises  are  mortgaged  to  secure  the 
purchase  money.  Oro.  Oar.  191 ;  2  Bac.  Abr.  873  ;  1  Tho. 
Coke,  576  ;  1  Bay.  812  ;  1  MoC.  Ch.  279  ;  14  Mass.  852 ;  12 
S.  &  B.  70.  The  character  of  the  seisin  as  well  as  the  dura- 
tion enter  into  the  consideration. 

But  the  facts  disclosed  in  the  evidence  are  conclusive  of 
this  branch  of  the  case,  likewise.  Without  stopping  to 
inquire  whether  in  any  view  the  case  is  brought  within  the 
exception,  the  deed  from  the  husband  establishes  the  distinc- 
tion. Eecurring  to  the  note  in  8  Bac.  Abr.  Dower  C,  relying 
on  2  Black.  Com.  132 ;  Preston  on  Estates,  Tit.  Dower,  546 ; 
when  the  husband  has  a  seisin  for  a.n  instant,  henefidally  fw 
his  own  uaey  the  title  to  the  dower  shall  arise  in  favor  of  the 
wife.  The  distinction  has  been  recognized  and  maintained 
by  modem  text  writers  and  judges.  The  deed  referred  to  con- 
tains the  following :  "  It  is  also  hereby  understood  and  agreed 
on,  between  the  said  John  A.  Burton  and  the  said  D.  Douglass, 
that  I  the  said  D.  Douglass  reserve  to  myself,  my  heirs  and 
assigns  forever,  the  right  to  raise  a  mill-dam  on  Long  Cane 
creek,  and  flow  all  the  above  mentioned  lands  that  shall  be 
considered  necessary  for  the  benefit  of  the  said  D.  Douglass' 
mills."  This  was  the  benefit  which  doubtless  moved  the 
purchase,  and  furnishes  the  solution  for  this  otherwise  singu- 
lar transaction. 

The  motion  for  a  new  trial  is  dismissed. 

O'Nball,  Wardlaw,  Glover,  and  Munro,  JJ.,  concurred. 
Motion  dismissed. 
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The  Trustees  op  the  Wadsworthville  Poor  School 
v8.  Stephen  McCully. 

The  Same  vs.  Joel  Towers. 

Presumptions — Gcmveyance — Limitations^  Staivie  of. 

To  rebut  the  presumption  of  a  title  derived  from  trustees,  arising  from 
twenty  years'  possession,  it  is  not  sufiBcient  to  show  that  the  trustees 
were  denied  power  to  sell  by  the  will  creating  the  trust  if  the  will  gives 
them  the  power  to  exchange. 

An  Act  suspending  the  statute  of  limitations  as  to  certain  lands,  does  not 
affect  the  presumption  of  a  conveyance  from  the  owner,  arising  from 
twenty  years'  possession. 

BEFOKE  WARDLAW,  J.,  AT  ANDERSON,  SPRING 
TERM,  1868. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  These  were  two  actions  of  trespass  to  try  tifles,  brought 
to  recover  two  lots  of  land  in  the  Village  of  Anderson. 

"  The  plaintiff  showed,  1.  A  grant  to  William  Turpin,  dated 
February  6,  1786,  for  four  hundred  and  eighty  aores  on 
branches  of  the  Generostee ;  2.  A  conveyanoe  of  the  land, 
thus  granted,  from  William  Turpin  to  Thomas  Wadsworth, 
May  2,  1797;  8.  The  will  of  Thomas  Wadsworth,  dated 
September  17,  1799,  devising  his  lands  to  certain  persons 
in  trust  for  the  establishment  and  maintenance  of  a  Poor 
School ;  4.  An  Act  of  the  Legislature  (1810,  5  Stat.  622,)  in- 
corporating the  trustees  of  the  Wadsworthville  Poor  School ; 
5.  An  Act  (1805,  6  Stat.  496,)  suspending  the  operation  of 
the  Statute  of  limitations  as  to  the  lands  devised  by  Thomas 
Wadsworth;  6.  Evidence  concerning  the  location  and  the 
trespasses. 
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"  Joseph  Oox,  Esq.,  surveyor,  had  so  located  the  grant,  as 
to  include  the  lots  in  dispute,  and  the  greater  part  of  the 
village.  It  was  denied  that  any  part  of  the  land  within  his 
survey,  was  within  this  grant ;  and  upon  this  subject  there 
was  left  ground  for  the  very  decided  opinions  contrary  to 
Mr.  Cox's,  which  were  expressed  on  the  part  of  the  defend- 
ants'. My  own  opinion  was  that  Mr.  Cox  had  probably  found 
a  place  which  suited  the  description  in  the  grant,  and  that  by 
further  surveys  its  lines  might  be  fixed — that  according  to 
any  scheme,  likely  to  be  approved,  the  lot  of  the  defendant 
McCuUy,  would  be  found  within  the  lines ;  but  that  the  lot  of 
the  defendant  Towers,  being  just  within  the  lines  laid  down  by 
Mr.  Cox,  might,  upon  an  amended  survey  be  excluded,  although 
I  was  inclined  to  think  that  a  true  delineation  would  include 
it  and  something  more  outside  of  it. 

*'  The  defendants  showed,  1.  A  grant  to  Adam  Crain  Jones 
for  two  hundred  and  fifty-one  acres,  January  20, 1787,  which 
included  McCully's  lot,  but  not  Towers' ;  2.  A  conveyance 
firom  A,  C.  Jones  to  Bartholomew  White,  of  the  land  thus 
granted,  January  18,  1790 ;  3.  Possession  by  Bartholomew 
White  from  some  period  at  least  as  early  as  1792,  till  some 
period  at  least  as  late  as  1804;  4.  An  Act  of  1826,  appoint- 
ing Commissioners  to  purchase  land,  lay  out  a  village  and  sell 
lots — a  resolution  of  1827,  appointing  M.  Gambrell  receiver 
of  moneys — and  an  Act  of  1829,  authorizing  the  receiver  to 
make  titles ;  5.  A  plat  made  by  M.  Gambrell  of  the  land  pur- 
chased by  the  Commissioners,  May  19,  1827;  6.  Convey- 
ances from  M.  Gambrell,  receiver ;  7.  Possession  of  the  lots 
under  these  conveyances  since  1830,  the  defendants  respec- 
tively being  themselves  the  occupants  for  more  than  twenty- 
five  years. 

"In  my  instructions  to  the  Jury,  I  favored  the  plaintiff's 

general  views  as  to  the  location.    I  considered  that  McCully 

had,  under  the  Statute  of  Limitations,  shown  a  title  out  of  the 

plaintiff  by  White's  possession  prior  to  1805 ;   and  I  held 
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that  both  defendants  were  entitled  to  the  benefit  of  preeamp- 
tions  arising  from  lapse  of  time  during  their  occupancy.  The 
presumption  of  whatever  is  necessary  to  make  rightful  an  en- 
joyment which  has  continued  without  interruption  for  more 
than  twenty  years,  I  held  to  be  a  presumption  of  fiust,  rebutt- 
able, but  still  having  an  artificial  force  more  than  the  natural 
efficiency  of  the  circumstances,  on  which  it  is  founded,  to 
produce  belief;  that  it  does  not  arise  in  opposition  to  right 
shown  to  be  in  persons  under  a  disability  to  sue ;  but  thai, 
independent  of  belief,  a  jury  should  make  such  pesumption, 
because  it  is  wise  and  expedient ;  and  that  the  Act  suspend- 
ing the  Statute  of  Limitations  did  not  affect  the  presumption 
in  these  cases. 

"  The  verdicts  were  for  the  defendants." 

The  plaintiffs  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds : 

1.  Because,  it  is  respectfully  submitted,  that  his  Honor 
erred  in  instructing  the  jury  that  twenty-five  years'  possession 
of  the  lands  in  dispute,  raised  the  presumption  of  a  grant, 
deed,  or  any  thing  that  was  necessary  to  perfect  the  title  of 
defendants,  and  that  it  could  not  be  rebutted  but  by  tbe 
disability  of  a  party  to  sue :  and  that  the  Act  of  1805,  sns- 
pending  the  Statute  of  Limitations  as  to  these  lands,  could  not 
aflfect  such  presumption. 

2.  Because  his  Honor  instructed  the  jury  .that  if  they 
agreed  with  him  that  the  defendants  had  been  in  possession 
for  twenty-five  years,  it  was  their  duty  to  find  for  theni, 
without  regard  to  the  truth  of  the  presumption  arising  fix>m 
such  possession. 

SulUvan^  for  itppellants.    The  presumption  of  title  aris 
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ing  from  twenty  years'  possession,  is  not  a  conclusive 
presumption,  but  may  be  rebutted  or  explained.  Law 
Library,  87  vol.,  p.  76,  and  note,  (3d  series.)  In  the  case 
of  Dartvin  vs.  UpUm^  2  Wms.  Saunders,  175,  c.  Lord  Mans- 
field says,  *'Tlie  enjoyment  of  lights  with  the  defend- 
ant's acquiescence  for  twenty  years,  is  such  decisive  pre- 
sumption of  a  right  by  grant,  or  otherwise,  that  unless 
contradicted  or  explained,  the  jury  ought  to  believe  it.  But 
it  is  impossible  that  length  of  time  can  be  said  to  be  an 
absolute  bar,  like  a  statute  of  limitations ;  it  is  certainly  a 
presumptive  bar,  which  ought  to  go  to  the  jury."  And 
BuUer,  J.,  there  says,  "  If  the  judge  in  this  case  meant  that 
twenty  years'  uninterrupted  possession  of  windows  was  an 
absolute  bar,  he  was  certainly  wrong.  If  only  a  presumptive 
bar,  he  was  right."  See,  also,  observation  of  Lord  Mansfield 
in  T?ie  Mayor  of  Hull  vs.  Homer ,  Cowp.  103.  Again,  in 
many  modern  works,  the  presumption  of  right  from  twenty 
years'  enjoyment  of  incorporeal  hereditaments,  is  spoken  of 
as  a  conclusive  presumption,  (Green.  L.  E.  20,  art.  17.)  Per 
Lord  EUenborough  in  Balston  vs.  Bemted,  1  Camp.  465.  An 
expression  almost  as  inaccurate  as  calling  the  evidence  a  bar. 
If  the  presumption  be  conclusive,  it  is  a  prassumptio  juris  et 
de  jure,  and  not  to  be  rebutted  by  evidence;  whereas,  the 
clear  meaning  of  the  cases  is,  that  the  jury  ought  to  make 
the  presumption,  and  act  definitively  upon  it,  unless  it  is 
encountered  by  adverse  proof.  "  The  presumption  of  right 
in  such  cases,"  says  Mr.  Starkie,  "is  not  conclusive;  in  other 
words,  it  is  not  an  inference  of  mere  law,  to  be  made  by  the 
Courts,  yet  it  is  an  inference  which  the  Courts  advise  juries 
to  make  wherever  the  presumption  stands  unrebutted  by 
contrary  evidence."    3  Starkie  Ev.  911,  3  ed. 

Law  Library,  37  vol.,  pp.  76-7.  "  The  period  of  twenty 
years  seems  to  have  been  adopted  by  analogy  to  the  statute 
of  limitations,  21  Jac.  1,  c.  16,  which  makes  an  adverse 
enjoyment  for  twenty  years  a  bar  to  an  action  of  ejectment 
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for,  as  an  adverse  possession  of  that  duration  gave  a  posses- 
sory title  to  the  land  itself,  it  seemed  reasonable  that  it 
should  afford  a  presumption  of  right  to  a  minor  interest 
arising  out  of  the  land."  (But  quere,  how  can  the  presumption 
arise  in  this  case,  when  the  statute  of  limitations  is  perpetu- 
ally suspended  and  inoperative  ?  Trustees  of  the  Wadstoorik' 
ville  Poor  School  vs.  Metis,  4  Rich.  50.)  Allston  vs.  McDowal 
1  McM.  444;  Bodgers,  et  al.,  vs.  Mabe,  4  Devereaux  Law 
Eep.,  180;  Collander  vs.  Sherman,  5  Ired.  Law  Rep.,  716. 
"The  presumption  of  payment  from  the  lapse  of  twenty 
years  is  a  presumption  of  fact,  not  of  law,  but  one  which  has 
acquired  an  artificial  force,  and  admissions  to  rebut  it,  are 
governed  by  the  principles  regulating  admissions  to  take  a 
case  out  of  the  statute  of  limitations."  Stover  <fc  Barnes  vs. 
Duren,  3  Strob.  450 ;  Habersham  vs.  Hopkins,  4  Strob.  240. 

Beed,  contra. 

The  opinion  of  the  Court  was  delivered  by 

"Wabdlaw,  J.  It  will  be  seen  from  the  report  that  the 
instructions  which  were  given  to  the  jury,  are  misstated  in 
the  grounds  of  appeal.  The  presumption  of  title,  arising  from 
long  continued  possession,  unquestioned  and  unexplained,  was 
not  held  to  be  a  presumption  y«m  et  dejure,  irrebuttable,  such 
as  the  Court  might  make ;  nor  even  one  which  the  jury  were 
bound  to  make  without  regard  to  the  ciicumstances  which 
contradicted  it ;  but  it  was  considered  a  presumption  of  &ct 
to  which  an  artificial  force  is  ascribed  by  the  law,  and  which 
the  jury  were  recommended  to  make,  not  because  they  believed 
the  fact,  but  because  it  is  wise  and  expedient  to  respect  what 
is  consecrated  by  time,  and  to  give  the  same  measure  to  aU  in 
the  same  condition,  by  giving  effect  to  the  fixed  period  of 
twenty  years  as  a  rule,  instead  of  producing  the  uncertainty 
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and  inequality  which  must  result  from  the  various  impressions 
which  circumstantial  evidence  makes  upon  various  minds, 
(See  McClure  vs.  Hill,  2  Mills,  425 ;  12  Ves.  266.)  This  pre- 
sumption  is  like  the  presumption  of  the  payment  of  a  bond 
after  twenty  years  unexplained,  and  like  the  presumption  of 
right  that  arises  from  the  enjoyment  of  an  easement  for  twenty 
years.  Prescription,  used  in  its  strict  sense,  does  not  give 
title  to  lands,  but  only  to  things  that  lie  in  grant ;  but  the 
ancient  prescription  is  different  from  the  modern  presumption 
of  a  non-existing  instrument ;  and  many  of  our  cases  show 
that  the  presumption  from  long  continued  enjoyment  is  not 
less  applicable  to  the  land  itself,  than  to  any  incorporeal  inci- 
dent appertaining  to  it.  {McLeod  vs.  Rogers  &  Oardner^  2 
Rich.  22 ;  Gh-ay  vs.  Bates,  3  Strob.  500.)  The  presumption 
is  founded  upon  the  supposed  acquiescence  of  the  person  shown 
to  have  been  the  former  owner,  and  infers  such  transfer  of  his 
right  as  legalized  the  enjoyment.  Upon  him  is  thrown  the 
burden  of  rebutting  the  inference,  and  this  he  may  do  by 
showing  that  he  endured  the  invasion  of  his  right  not  because 
he  acquiesced  in  it,  but  because  he  was  under  disability  to 
resist  it.  Infancy  has  been  regarded  as  such  disability,  for 
although  an  infant  may  sue,  he  is  presumed  to  be  without  the 
discretion  necessary  for  determining  when  and  how  to  prose- 
cute an  action.  The  incapacity  of  the  former  owner  to  convey 
without  direct  violation  of  a  trust  has  also  been  held  to  rebut 
the  presumption  of  his  conveyance.  {Habersham  vs.  Hopkins, 
4  Strob.  240.)  Upon  that  holding,  the  plaintiff  rests  the  only 
feet  urged  by  him  to  rebut  the  presumption  in  this  case.  It 
is  this :  The  will  of  Thomas  Wadsworth  denies  to  the  trustees 
appointed  in  it  for  carrying  out  his  intentions  concerning  a 
school,  the  power  to  sell  any  of  his  lands  in  fee,  but  it  author- 
izes them  to  exchange  them,  acre  for  acre,  for  lands  in  the 
lower  battalion  of  Laurens  District.  Conveyance  from  the 
trustees  cannot  then,  it  is  said,  be  presumed,  for  it  would  have 
been  in  violation  of  their  trust     Non  constat  however,  for 
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they  may  have  exchanged— and  beyond  that,  if  necssary,  a 
conveyance  from  Thomas  Wadsworth  during  his  life,  or  from 
William  Turpin,  Wadsworth's  vendor,  might  be  presumed, 
for  no  exercise  of  ownership  under  the  grant  to  Turpin,  at 
any  time  has  been  shown. 

The  plaintiff  then  falls  back  upon  the  Act  of  1805,  which 
suspended  the  Statute  of  Limitations  as  to  the  lands  devised 
by  Thomas  Wadsworth,  and  upon  the  case  of  the  Trustees  of 
the  Wadsworihville  Poor  School  vs.  Metz,  4  Rich.  50,  which  held 
that  suspension  to  be  perpetual.  An  examination  of  that  case 
will  show  that  the  presumption  which  we  are  considering, 
would  have  availed  for  the  defendant  there,  if  his  vendor  had 
not  acknowledged  himself  to  be  in  under  a  lease ;  and  further 
that  presumptions  from  time  and  circumstances  are  necessary 
to  the  plaintiff's  title,  which  is  deficient  in  the  want  of  a  con- 
veyance from  Wadsworth's  devisees  to  the  plaintiff,  an  artificial 
person  created  by  Act  of  incorporation  in  1810.  But  we  can- 
not perceive  the  influence  which  the  suspending  Act  of  1805 
has  upon  the  presumption.  No  disability  of  the  trustees,  or 
of  the  incorporated  body  to  sue  was  produced  by  it  Their 
acquiescence  in  trespasses  upon  their  right  derives  no  explana- 
tion from  it.  The  presumption  is  independent  of  the  Statute 
of  Limitations ;  it  applies  to  subjects  not  within  the  Statute, 
and  it  depends  on  principles  which  would  operate  if  there 
was  no  such  Statute.  (See  2  Rich.  22;  8  Strob.  500;  1 
McMul.  447.)  The  period  of  twenty  years  was  originall 
adopted  in  analogy  to  the  English  Statute  of  Limitations ;  hat 
it  has  no  connexion  with  our  Statute.  It  would  be  a  great 
stretch  of  the  special  indulgence  given  by  the  suspending 
Act,  to  say  that  thereby  .the  plaintiff  was  not  only  shielded 
against  the  effect  of  ten  years'  possession,  (five  in  1805),  but 
was  indemnified  against  all  the  effect  of  time  and  acquiescence. 

This  Court  is  satisfied  with  the  instructions  which  were 
given,  and  with  the  verdict. 

The  motion  is  dismissed. 
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Whitnbb,  Glovbb  and  Munko,  JJ^  concurred. 

O'NEAiiL,  J.,  dissenting,  said :  I  agree  to  the  case  against 
McGnlly.  I  dissent  in  the  other  case,  on  the  ground  that  the 
suspension  of  the  Statute  negatived  the  presumption. 

Motion  dismissed. 
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H.  G.  BURKETT,  FOR  ASSIGNEB,  VS.  F.  J.  MoSES. 

Assigmnent — Chose  in  Action — Discount — Notice. 

An  instrument  not  under  seal,  by  which  A  agreed  in  the  event  of  a  re- 
covery in  a  pending  action  of  trover,  to  pay  B  a  certain  proportion  of 
the  verdict,  is  not  assignable  under  the  Act  of  1798. 

Where  a  chose  in  action,  not  assignable  under  the  Act  of  1798,  is  assigned, 
the  debtor  may  avail  himself  of  any  discount  against  the  assignor,  ac' 
quired  by  the  debtor  after  the  assignment  and  before  notice  of  it. 

BEFORE  GLOVER,  J.,  AT  SUMTER,  SPRING  TERM,  1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"Pending  an  action  of  trover,  brought  by  the  plaintiff 
against  John  C.  Ehame,  the  defendant  executed  the  following 
agreement,  January  6th,  1855 :  "  In  consideration  of  the  trans- 
fer this  day  made  to  me  by  H.  Or.  Burkett,  of  all  his  rights 
and  claims  to  the  case  above  stated,  I  do  hereby  agree  in  the 
event  of  a  recovery  for  plaintiff  in  said  case,  to  the  amount  of 
five  hundred  dollars  or  over,  to  pay  the  said  H.  G.  Burkett, 
two  hundred  dollars,  and  in  the  event  of  a  recovery  of  a  sum 
of  four  hundred  dollars,  or  between  four  and  five  hundred,  or 
less  than  four  hundred  dollars,  to  pay  him  one  third  of  such 
sum  so  recovered — and  in  the  event  of  no  recovery  for  the 
plaintiff,  I  am  in  no  way  held  or  bound  to  said  H.  G.  Burkett 
for  any  amount  whatsoever." 

"  On  this  agreement,  H.  G.  Burkett  made  the  following  en- 
dorsement, 24th  March,  1855:  "For  value  received,  I  assign, 
transfer  and  set  over  to  A.  J.  Moses,  my  right,  title  and 
interest  in  the  within  document  as  collateral." 

"  The  action  is  brought  on  this  agreement  by  H.  G.  Burkett, 
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for  his  assignee,  A.  J.  Moses,  to  which  the  defendant  pleaded 
the  general  issue  and  offered  in  evidence,  under  a  notice  of 
discount,  two  due  bills  given  by  H.  Q,  Burkett  to  F.  J.  &  M. 
Moses  for  professional  services,  dated  in  1852  and  1854,  and 
for  an  amount  exceeding  the  plaintiff's  claims  under  the 
agreement, 

*'  Before  this  suit  was  commenced,  the  two  due  bills  were 
transferred  to  F.  J.  Moses  by  the  firm  of  F.  J.  &  M.  Moses ; 
and  Mr.  Montgomery  Moses,  who  proved  this  transfer,  stated 
that  he  knew  nothing  of  the  transfer  by  Burkett  to  A.  J.  Moses 
of  the  agreement,  when  the  two  due  bills  were  transferred  to 
F.  J.  Moses.  He  also  stated  that  F.  J.  Moses  once  proposed 
to  Burkett,  to  deduct  these  due  bills  from  the  amount  of  the 
agreement,  and  that  Burkett  assented. 

"Conceding  that  the  instrument  sued  on  was  assignable 
under  the  Act  of  1798, 1  held  that  the  discount  may  be  allowed, 
and  especially,  if  the  defendant  had  no  notice  of  the  transfer 
firom  Burkett  to  A.  J.  Moses  until  after  the  due  bills  were 
assigned  to  him. 

"The  verdict  was  for  the  defendant." 

The  plaintiff  appealed  and  now  moved  this  Court  for  a  new 
trial  on  the  grounds, 

1.  That  the  instrument  sued  on  was  assignable  under  the 
Act  of  1708,  and  that  no  discount  purchased  or  acquired  after 
the  execution  of  the  assignment  was  admissible ;  whereas  his 
Honor  charged  the  jury  to  allow  the  discount  if  defendant 
became  the  owner  before  notice. 

2.  That  even  if  the  instrument  sued  on  is  not  assignable 
under  the  Act  of  1798,  still  the  Court  will  protect  the  equity 
of  a  bona  fide  assignee  and  allow  no  payment  or  discount  made 
or  acquired  after  the  assignment  to  prevail  against  the  assignee 
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except  under  circumstanceB  which  do  not  exist    in    this 
case. 

3.  That  a  debtor  can  in  no  case  be  allowed  a  discount  pur- 
chased or  acquired  after  assignment  and  before  notice,  unless 
he  can  show  that  he  occupies  the  position  of  one,  who,  accord- 
ing to  the  doctrines  of  the  Oeurt  of  Equity,  is  a  purchaser  for 
valuable  consideration  and  without  notice,  and  the  defendant 
does  not  occupy  that  position. 

Spaifij  Richardson^  for  appellant.  The  instrument  sued 
on  was  assignable  under  the  Act  of  1798,  5  Stat.  880 ;  FoO^ 
vs.  Oruikshanks,  4  Eich.  248 ;  Waring  vs.  Gheeseborough  and 
Campbell,  4  Eich.  248,  note;  Cay  vs.  QallioU,  4  Strob.  482. 
The  assignee  is  the  legal  owner,  (TAom  vs.  Myers,  5  Strob. 
210,)  and  may  sue  either  in  his  own  name  or  in  the  name 
of  the  assignor,  {Coachman  vs.  Hunt,  2  Eich.  450 ;  Maxm 
vs.  Jones,  1  Eich.  895,)  and  his  rights  are  the  same  whether 
he  sues  in  the  one  name  or  the  other,  (Thorn  vs.  Myers, 
Mixon  vs.  Jones)  It  is  well  settled  that  no  defence,  whether 
by  discount  or  otherwise,  arising  after  notice  of  the  assignment, 
is  admissible,  {Miocon  vs.  Jones;  Morris  vs.  Peay,  1  Hill,  85,) 
and  the  appellant  submits  that  the  Act  was  intended  to  place 
all  instruments,  assignable  under  its  provisions,  on  the  foot 
ing  of  negotiable  instruments  (bills  or  notes)  transferred  after 
due.  If  that  be  the  correct  view,  then  no  discount  purchased 
or  acquired  after  the  assignment  is  admissible ;  and  the  onus  is 
on  defendant  who  must  show  that  he  held  the  discount  at 
the  time  of  the  transfer,  {Gain  vs.  Spann,  1  McM.  260 ;  Thorn 
vs.  Myers.)  K  the  instrument  be  not  assignable  under  the  Act, 
still  it  is  submitted  that  whatever  formerly  may  have  been  the 
rule,  modem  decisions  show  that  the  Court  will  protect  the 
equitable  rights  of  the  assignee,  and  that  there  is  now  no  sub- 
stantial difference  between  assignments  of  contracts  not  assigna- 
ble at  law,  and  assignments  under  the  Act  of  1798  and  other 
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Acts,  and  the  transfer  of  negotiable  instruments  after  due 
— all  now  standing,  so  far  as  the  rights  of  the  assignee  or 
transferee  are  concerned,  pretty  much  on  the  same  footing, 
Tihbeits  vs.  Weaver^  5  Strob.  144 ;  Morris  vs.  Peay ;  Mixon  vs. 
Jones,  Assuming  that  a  note  transferred  to  defendant  after 
assignment  and  before  notice  may  be  pleaded  as  discount, 
then  it  is  submitted  that  in  such  case,  defendant  must 
show  that  he  holds  as  purchaser  for  valuable  consideration 
and  without  notice,  according  to  the  doctrine  which  prevails 
in  Courts  of  Equity,  to  this  extent  at  least,  that  is,  he  must 
show  that  he  paid  a  valuable  consideration  for  the  note,  or 
that  he  is  bound  by  contract  from  which  he  cannot  be  relieved 
if  he  fails  to  establish  the  discount,  to  pay  value.  For  the 
rule  in  Equity  see  Ellis  vs.  Woods;  2  Sug.  on  Vend.  Ch.  24, 
§  7  m.,  p.  1069 ;  Snelgrove  vs.  Snelgrove,  4  Des.  287. 

ffaynsworth,  Bellinger^  contra,  cited  Wilson  vs.  Dargan,  4 
Bich.  546 ;  Act  1816,  6  Stat.  88 ;  Maybin  vs.  Kirby,  4  Bich. 
Eq.  105. 

The  opinion  of  the  Court  was  delivered  by 

MuNRO,  J.  In  this  case  two  questions  are  presented  for 
our  consideration  by  the  grounds  of  appeal. 

1.  Whether  the  instrument  sued  on,  was  assignable  under 
the  Act  of  1798. 

2.  Whether  the  assignment  of  a  chose  in  action,  without 
notice  to  the  debtor,  is  sufficient  to  exclude  any  defence  the 
latter  may  acquire  against  the  assignor  subsequent  to  the 
assignment. 

If  the  action  had  been  brought  in  the  name  of  the  assignee, 
the  question  raised  by  the  first  ground  as  to  whether  or  not 
the  instrument  sued  on  was  assignable  under  the  Act  of 
1798,  might  properly  have  been  made ;  but  as  the  assignee 
has  chosen  to  bring  the  action  in  the  name  of  the  assignor, 
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whose  right  to  maintain  it,  whether  the  cause  of  action  be 
assignable  or  not,  can  hardly  admit  of  doubt;  it  is  diflScult 
to  perceive  why  the  question  bas  been  made  at  all,  unless  it 
may  be  considered  as  in  some  degree  affecting  the  other 
question  made  in  the  case,  namely,  the  necessity  of  communi- 
cating notice  of  the  assignment  to  the  debtor  in  order  to 
exclude  a  subsequently  acquired  defence  against  the  assignor. 

Be  that,  however,  as  it  may,  it  is  sufficient  on  this  branch 
of  the  case  to  say,  that  in  the  opinion  of  a  majority  of  the 
Court,  the  instrument  sued  on,  does  not  answer  to  the  descrip- 
tion of  either  of  the  classes  of  choses  declared  to  be  assignable 
by  the  Act  of  1798  ;  consequently,  it  is  not  such  an  instru- 
ment as  the  assignee  by  assignment  can  acquire  a  legal 
interest  therein. 

This  brings  us  to  the  consideration  of  the  remaining  ques- 
tion in  the  case,  as  to  whether  the  assignee  of  a  chose  in 
action  without  notice  to  the  debtor,  can  exclude  any  defence 
the  latter  may  acquire  against  the  assignor,  subsequent  to  the 
assignment. 

There  can  be  no  doubt  as  to  the  general  doctrine,  that  the 
assignee  of  a  chose  in  action,  although  without  notice,  takes 
it  subject  to  all  subsisting  equities  against  the  assignor  ;  but 
whether  the  assignee  without  notice  of  the  assignment  to 
the  debtor,  can  be  affected  by  any  transaction  between  the 
assignor,  and  the  debtor,  subsequent  to  the  assignment,  is 
the  question  we  are  now  called  upon  to  decide. 

As  the  claim  of  an  assignee  of  a  chose  in  action  is  one 
which  is  purely  equitable,  and  constitutes  a  branch  of  the  juris- 
prudence which  is  administered  in  another  forum,  it  is  proper 
that  we  should  resort  to  the  adjudications  of  that  tribunal,  in 
order  that  we  may  see  how  transactions  of  this  sort  are 
treated  in  that  jurisdiction  to  which  they  appropriately 
belong. 

In  the  case  of  Byall  vs.  Bowles^  1  Ves.  848,  it  is  said, 
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that  debts  are  chattels,  and  that  which  is  equivalent  to  deli- 
very of  moveables,  is  in  the  case  of  a  debt,  an  assignment 
and  delivery  of  the  security,  and  notice  to  the  defendant  of 
the  assignment ;  and  again — "  In  the  case  of  a  chose  in  action, 
you  must  do  every  thing  towards  having  possession  which 
the  subject  admits;  you  must  do  that  which  is  tantamount  to 
obtaining  possession,  by  placing  every  person  who  has  an 
equitable,  or  legal  interest  in  the  matter,  under  an  obligation 
to  treat  it  as  your  property.  For  this  purpose,  you  must 
give  notice  to  the  legal  holder  of  the  fund ;  in  the  case  of  a 
debt  for  instance,  notice  to  the  debtor,  is,  for  many  purposes, 
tantamount  to  possession. — If  you  omit  to  give  that  notice, 
you  are  guilty  of  the  same  degree  of  neglect,  as  he  who 
leaves  a  personal  chattel  to  which  he  has  acquired  a  title  in 
the  actual  possession  and  control  of  another :"  see  the  whole 
doctrine  discussed  in  the  2d  vol.  of  White  &  T.  L.  0.  p.  694, 
et  seq.  In  the  case  of  Holhrook  vs.  Colbum,  6  Bich.  Eq.  289, 
Ch.  Wardlaw  remarks,  "In  every  administration  of  well 
regulated  equity,  when  the  assignee  conceals  his  interest 
and  permits  the  assignor  to  remain  in  possession  of  the  instru- 
ment of  debt,  and  thus  acquires  a  delusive  credit  to  the  pre- 
judice of  innocent  parties,  he  loses  the  advantage  of  priority 
in  favor  of  such  parties.  Notice,  however,  is  exacted  for  the 
protection  of  the  debtor,  and  third  persons  dealing  with  him 
in  transactions  subsequent  to  the  assignment,  and  not  for  the 
disturbance  of  fixed  pre-existing  equities." 

This,  then,  we  perceive  is  the  doctrine  which  is  held  by 
the  Court  of  Equity,  in  relation  to  the  .assignment  of  choses 
in  action,  and  the  obligation  which  it  imposes  upon,  the 
assignee  to  communicate  to  the  debtor,  notice  of  the  assign- 
ment ;  a  doctrine  which  strongly  commends  itself  to  our 
approval,  not  less  by  the  sound  reasoning  by  which  it  is  sus- 
tained than  by  the  high  standard  of  good  faith  which  it 
inculcates.    Let  us  for  a  moment  reverse  the  picture,  in  order 
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that  we  may  contrast  it  with  the  doctrine  contended  for.    A 
single  example  will  suffice. 

A  creditor  assigns  an  open  account  against  his  debtor — ^the 
latter  without  the  slightest  knowledge  of  the  assignment,  pays 
up  the  debt  to  the  creditor.  Would  not  such  payment  by  the 
debtor  be  in  perfect  conformity  with  his  original  undertaking? 
And  will  it  be  said,  that  the  assignee  of  such  a  claim,  who 
wilfully  withholds  from  the  debtor  all  knowledge  of  the 
existence  of  his  assignment,  has  a  higher  equity,  and  one 
more  entitled  to  the  protection  of  a  Court  of  jtistice  than  has 
the  debtor? 

Bather  than  incorporate  into  the  jurisprudence  which  is 
administered  in  this  Court,  a  doctrine  which  has  little  else  to 
recommend  it,  than  its  tendency  to  encourage  almost  every 
species  of  covinous  combination,  it  would  be  infinitely  better 
for  Courts  of  law  to  repudiate  the  whole  doctrine,  and  leave 
it  to  be  administered  in  that  tribunal  to  which  it  appropriately 
belongs,  and  again  fall  back  upon  the  antiquated  doctrine  of 
the  common  law. 

"  The  great  wisdom  and  policy  of  the  sages  and  founders 
of  our  law,  (says  Lord  Coke,  10  Co.  48,)  have  provided,  that 
no  possibility,  right,  title,  nor  thing  in  action,  should  be 
granted  or  assigned  to  strangers,  for  that  would  be  the  occa- 
sion of  multiplying  of  contentions  and  suits,  of  great  oppression 
to  the  people,  and  the  subversion  of  the  due  administration  of 
justice." 

There  is  another  ground  however  upon  which  the  verdict 
may  very  well  be  sustained.  I  allude  to  the  agreement 
between  Burkett  the  creditor,  and  the  defendant,  by  which 
the  former  consented  to  deduct  from  the  demand  sued  on,  the 
amount  of  the  due  bills  which  constitute  the  present  discount 
This  it  was  perfectly  competent  for  him  to  do,  notwithstan- 
ding the  discount  consisted  of  co-partnership  demands,  upon 
the  authority  of  the  case  of  Dargan  vs.  Wilson^  4  Bich.  646. 
A  majority  of  the  Court  however  prefer  to  rest  the  decision 
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of  the  case,  upon  tlie  broad  ground  of  the  want  of  notice  to 
the  defendant,  of  the  existence  of  the  assignment. 
Wherefore  the  motion  is  dismissed. 

Wardlaw,  Whitner  and  Glover,  JJ.,  concurred. 

O'Neall,  J.,  dissenting  said.  I  dissent.  1st.  The  note 
was  unnegotiable  and  assignable  under  the  Act  of  1798. 
2d.  The  discount  acquired  after  the  assignment  ought  not  to 
be  allowed. 

Motion  dismissed. 
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Commissioners  of  Eoads  vs.  Robebt  R.  Dubant. 
Road  Laws — Manning^  streets  of- — Jursidiciion. 

The  Act  of  1855,  to  establish  the  judicial  district  of  Clarendon,  appoints 
Commissioners,  who,  '*  at  the  expense  of  the  district,"  are  to  purchase 
a  tract  of  land,  "  upon  which  they  shall  lay  out  a  village,"  to  be  called 
Manning : — HeM,  that  it  is  the  duty  of  the  Commissioners  thus 
appointed  to  lay  out  and  open  the  streets,  and  that,  until  opened  and 
dedicated  as  highways,  the  Commissioners  of  Boads  have  no  jnrifidic- 
tion  over  them. 

BEFORE  GLOVEB,  J.,  AT  CLABENDON,  SPBING  TERM,  1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  The  action  was  in  the  Summary  Process  jurisdiction  to 
recover  twenty-five  dollars,  a  fine  imposed  by  the  Board  of 
Commissioners  of  Roads  for  neglect  of  the  defendant  to  send 
his  slaves  to  open  the  streets  in  Manning.  The  names  of  the 
Commissioners  are  not  used  as  plaintiff  in  the  action,  which 
is  brought  by  them  as  Commissioners  of  the  Eoads. 

"  By  a  resolution  of  the  Board,  Commissioner  Lesesiie  was 
directed  to  order  out  the  hands  liable  to  work,  to  open  the 
streets  within  the  village  of  Manning.  In  March,  1857,  the 
work  was  done,  and  the  streets  laid  out  and  opened  sixty  and 
seventy  feet  wide,  and  the  defendant  failing  to  send  his 
hands,  was  summoned  as  a  defaulter  to  May,  when  the  con- 
sideration of  the  default  was  postponed.  August  10,  1857, 
he  was  fined  twenty-five  dollars  and  this  suit  was  commenced 
on  the        day  of  February,  to  recover  the  fine. 

"  One  witness  stated  that  the  distance  from  defendants  to 
Manning,  by  Brewington  is  twenty  miles;  but  Dr.  Ingram  said 
that  he  is  certain  it  is  not  ten  miles  in  a  direct  line. 
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''A  motion  for  a  nonsuit  was  made  on  the  following 
grounds : 

"  1.  Because  the  Commissioners  did  not  sue  in  their  indi- 
vidual names. 

"2.  Because  the  recovery  was  barred  bj  the  statute. 

"  On  both  grounds  the  motion  was  refused  and  a  decree 
was  given  for  twenty-five  dollars." 

The  defendant  appealed  and  now  moved  this  Court  to 
reverse  the  decree,  or  for  a  new  trial,  on  the  grounds: 

1.  That  the  Commissioners  should  have  sued  in  their  indi- 
vidual names  as  plaintiff  styling  themselves  Commissionera 

2.  That  the  person  who  ordered  out  the  defendant's  hands 
was  not  a  Commisssioner. 

3.  That  the  road  or  street  *on  which  the  defendant  was 
summoned  -lo  work  his  hands  was  wider  than  the  law 
permits. 

4.  That  the  proof  was  insufficient  that  the  defendant 
resided  within  ten  miles  of  the  place  where  he  was  summoned 
to  send  his  hands. 

5.  That  the  fine  or  penalty  was  barred  by  the  statute  of 
limitations. 

6.  That  defendant  had  no  notice  of  the  meeting  of  the 
Board  at  which  he  was  fined. 

7.  That  defendant  is  not  estopped  by  any  action  taken  fay 
the  Board. 

V<ML  XI.— 29 
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Spain,  Richardson,  for  appellant,  cited  on  first  ground 
Commissioners  ^y%.  Ouerard,  1  Sp.  216;  Commissioners  vs. 
McPheraan,  1  Sp.  218 ;  2  Brev.  295 ;  Evans'  Road  L.  32, 
note  1 ;  11  Stat.  160 ;  and  under  the  third  and  seventh 
grounds  they  contended  that  the  streets  of  Manning  were 
not  uuder  the  jurisdiction  of  the  Oommissioners  of  Boads. 
They  are  subject  to  a  special  jurisdiction  created  by  the  Act 
of  1855,  sec.  2, 12  Stat.  417. 

J.  It,  Haynsworth,  contra.  The  Board  is  a  corporation 
for  certain  purposes,  and,  as  such,  may  sue  as  a  corporation 
would  sue.  In  Miller  vs.  Ford,  (4  Rich.  376,)  it  is  declared  that 
they  are  sub  mjodo  a  corporation ;  that  they  "  have  a  corporate 
organization,  having  perpetuity  and  succession  of  members, 
and  by  law  are  constituted  a  Board,"  &C.,  and  "to  tlie  extent  of 
their  duties  and  the  liabilities  which  may  be  incurred  in  the 
performance  of  them,  they  have  a  corporate  capacity^  The 
duty  is  imposed  upon  them  to  sue  in  certain  cases ;  in  so  fiir 
they  are  a  corporation.  "  The  Boards  of  Commissioners  are 
quasi  corporations  and  may  sue  without  setting  out  their  in- 
dividual names."  {Commissioners  vs.  Murray,  1  Rich.  341.) 

Quasi  corporation — what  is  it  ?  Not  properly,  at  any  time, 
a  single  officer,  as  the  governor  or  the  clerk.  The  "  term  is 
applied  to  such  bodies  or  municipal  societies,  which,  though 
not  vested  with  the  general  power  of  corporations,  are  yet 
recognized  by  statute  or  immemorial  usage  as  persons  or 
aggregate  corporations  with  precise  duties  which  may  be 
enforced,  which  may  be  maintained  by  suits  at  law."  They 
are  only  "restrained  firom  a  general  use  of  the  authority 
which  belongs  to  these  metaphysical  persons  by  conojnon 
law."  (Bouvier's  Die.  400.) 

Quasi  corporation  is  almost  a  corporation;  the  description 
marking  a  resemblance  and  supposing  a  little  difference.  In 
this  case  the  difference  is  small.  Points  of  resemblance,  (from 
text  books.)    1.  Corporation  is  an  aggregate  assemblage  of 
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maiiy  persons  joined  in  one  fellowship.  2.  Acting  under  a 
common  name.  8.  Created  to  support' the  common  charge; 
to  sue  and  be  sued.  4.  Deriving  their  existence  from  lawful 
authority.  5.  Has  power  to  raise  money  (by  Act  of  1825,  the 
Commissioners  of  Eoads  have  power  to  raise  money.)  6. 
Has  the  inherent  power  of  assembling  at  pleasure  (Act  of 
1825).  7.  A  majority  binding  the  minority  thus  acting  as  one 
man,  (this  is  the  very  essence  and  nature  of  a  corporation.) 
8.  Prescribed  quorum  for  transacting  business.  9.  Perpetuity 
and  succession  of  members.  10.  Power  to  fill  vacancies ;  and 
actions  do  not  abate  by  death  or  removal. 

2.  Unneceszary  to  set  out  individual  names. 

If  the  Court  declares  that  it  is  necessary  that  the  parties  to 
a  writ  should  be  as  certainly  designated  as  is  conveniently 
praciicabky  it  will  not  insist  upon  technical  particularity,  when 
it  is  inconvenient  or  impracticable.  It  would  be  inconvenient 
to  set  out  the  names,  because  they  are  a  "  numerous  assemblage 
of  individuals  joined  in  one  fellowship."  Impracticable,  because 
frequent  changes  are  occurring,  so  that  at  the  end  of  a  suit 
the  parties  may  be  entirely  different.  Inconvenient  to  encum- 
ber the  records  with  suggestions  of  such  changes.  Unneces- 
sary because* they  act  ''under  a  common  name,"  "have  legal 
existence,"  &c. 

Why  must  the  parties  to  a  writ  be  known  ?  It  is  only 
necessary  (as  declared  in  1  Spear,  216  or  220,)  in  order  that 
the  Court  may  know  that  it  is  brought  by  proper  authority, 
and  that  there  is  a  party  responsible  for  costs.  Unnecessary  in 
this  case,  because  the  board  from  the  nature  of  the  case,  from 
circumstance  of  appointment  by  the  Legislature,  are  composed 
of  the  best  citizens.  Their  appointment  is  almost  a  part 
of  the  law.  Their  meetings  are  public,  freely  advertised 
and  held  at  regular  and  stated  intervals.  Their  aets 
are  public  property,  their  individuality  and  personality 
for  all  proper  purposes  are  patent  or  accessible  to  all. 
They  are  known  to  the  public,  and  in  law,  as  a  body;  and 
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are  always  entitled  as  of  their  associate  capacity.  So  that 
there  can  be  no  question,  that,  when  the  Board  of  Commis- 
sioners of  Eoads  for  Clarendon,  a  body  recognized  by  law, 
bring  suit  as  of  their  title,  it  is  brought  by  proper  aiUhority. 

As  to  their  responsibility  far  costs. 

Individually  they  are  not  liable  for  costs,  (4  Bich.  882,)  so 
that  there  is  no  use  for  their  individuality  to  appear.  As  a 
Board  they  are  liable,  and  as  a  Board  "  they  have  power  to 
assess  their  respective  districts  and  parishes  for  all  necessary 
expenditures."  And  when  they  sue  as  a  Board,  whether  their 
individual  names  appear  or  not,  they  are  responsible  for 
costs.    They  have  a  fund. 

3.  The  plea  is  bad,  because  (1  Spear  217)  "the  office  controls 
the  interest^  and  not  the  interest  the  office,*  and  it  is  in  the 
office,  and  not  the  individual  filling  it,  that  the  legal  interest 
and  cause  of  action  vests." 

2d  ground  (11  Stat.  269.)  Provision  is  made  for  filling 
vacancy  by  the  Board  in  case  of  death,  removal  or  refusing 
to  serve.  (9  Stat.  604.)  Provision  is  made  for  appointment 
of  overseer  in  case  of  absence.  The  legislature  makes  it  the 
duty  of  the  Commissioners  to  clear  the  streets.  They  appoint 
a  Warner,  an  agent,  or  a  special  Commissioner  to  execute  it  in 
place  of  Commissioner  of  Lesesne,  whom,  for  some  reason 
«(good  to  them)  they  have  excused.  Are  they  so  utterly 
powerless  as  that  the  work  must  languish,  rather  than  hands 
should  be  called  out  by  any  other  agency  than  his  ? 

Zd  ground.  (Evans'  Digest,  25.)  Public  roads  shall  be  ai 
least  twenty  or  thirty  feet  wide.  Does  not  say  they  shall 
never  be  wider,  as  discretion  may  dictate:  (Ev.  Dig.  47.) 
The  streets  of  unincorporated  villages  are  clearly  under  the 
jurisdiction  of  Commissioners  of  Roads.  Must  they  work 
them  only  the  width  of  thirty  feet,  whatever  that  width  may 
be?  A  committee  appointed  by  the  legislature  to  locate  the 
village.  They  mark  the  streets  a  reasonable  width.  The 
•Commissioners  had  to  open  them  as  marked  out.    The  Com* 
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mittee  was  appointed  to  lay  off  or  locate  a  village.  Having 
done  so  according  to  proper  butts  and  boundaries,  their 
authority  ceased,  and  the  Commissioners  must  work  the 
streets. 

ith  ground  of  appeal  The  Commissioners  cannot  be  expected 
to  measure  distance  for  every  individual.  They  take  reasona- 
ble means  to  find  out.  Let  the  party  aggrieved  measure  the 
distance. 

•  6th  ground.  Default,  March  23,  1857.  Board  met  and 
took  up  the  case  second  Monday  in  May.  Continued  it  over 
to  second  Monday  in  August.  Process  lodged  February 
5,  1858.  . 

It  is  the  intent  of  the  law  that  the  action  of  the  Board  should 
take  case  out  of  statute.  They  are  req\iired  to  meet  only 
twice  a  year.  (Ev.  Dig.  11.)  And  "before  action  brought 
the  amount  of  the  fine  must  be  fixed  and  ascertained." 
When  the  cage  is  once  before  them  they  have  clearly  the 
power  duly  to  deliberate  upon  it,  and  the  law  will  not  insist 
upon  a  hurried  decision  if  six  months  shall  have  almost 
expired. 

7th  ground,  "  Where  the  subject  matter  and  the  person  are 
within  the  jorisdiction  of  the  Commissioners  their  decision  is 
final  and  conclusive,  unless  they  have  exceeded  their  juris- 
diction, admitted  illegal  evidence,  or  in  some  way  violated 
the  law."  .  {Price  vs.  Commissioners^  Ev.  Dig.  25.) 

Three  months  notice  not  necessary.  Three  months  notice 
only  required  when  they  open  road  of  their  own  authority, 
or  where  there  is  opposition  and  they  petition  the  legislature. 
In  this  case  the  Commissioners  of  Location  were  required  to 
advertise  sale  of  lots  three  months ;  this  having  been  complied 
with,  the  Commissioners  of  Roads  need  not  advertise  other 
three  months. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.    There  is  too  much  diversity  of  opinion  on 
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some  of  the  grounds  of  appeal  to  justify  the  Court  in  pro- 
nouncing an  opinion  upon  them«  The  ground  taken  in  the 
argument  on  the  third  and  seventh  grounds  together,  '^  that  the 
streets  of  Manning  were  under  a  special  jurisdiction,"  and 
therefore  that  the  Commissioners  had  no  right  to  call  out  the 
inhabitants  of  the  District  to  work  upon  them,  is  that  which 
has  obtained  an  unanimous  concurrence. 

The  second  section  of  the  Act  of  1855,  entitled  "  An  Act  to 
establish  Clarendon  County  as  a  separate  judicial  District," 
(12  Stat.  417,)  appointed  thirteen  gentlemen  Commissioners, 
who,  at  the  expense  of  the  District,  were  to  "  select  and  purchase 
and  contract  for  a  tract  of  land  of  not  less  than  six  acres  nor 
more  than  sixty  acres ;  upon  which  they  shall  lay  out  a  village 
to  be  called  the  Village  of  Manning."  The  power  to  lay  out 
a  village,  is  the  power  to  lay  off  the  lots  and  open  the  streets. 
For  it  can  only  become  a  village  by  having  places  of  habita- 
tion, and  the  means  of  ingress  and  egress.  The  Commissioners 
of  Boads  had  nothing  to  do  with  the  matter,  until  the  streets 
were  thus  opened  and  dedicated  as  highways.(a)  Then,  if 
they  thought  proper,  they  might  accept  them  as  such,  and  call 
out  the  hands  to  work  on  them.  This,  however,  was  subse- 
quent to  the  laying  them  out,  which  was  done  at  the  expense  of 
the  District  by  the  gentlemen  mentioned  in  the  Act  of  1855. 

The  motion  to  reverse  the  decree  is  granted. 

Wakdlaw,  Whitner,  Glover  and  Munro,  JJ.,  concurred. 
Motion  granted, 

(o)  State  TS.  Carver f  5  Strob.  217. 
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Thb  State  vs.  Pleasant  A.  Brock. 
Trading  with  Slave — Indictment 

A  distiller,  vendor,  or  retailer  of  spirituous  liquors  cannot  be  indicted 
under  the  Act  of  1817  for  trading  with  a  slave,  where  the  trading 
consisted  of  selling  spirits  to  a  slave.  In  such  case  he  can  only  be 
indicted  under  the  Act  of  1834,  for  selling  spirits  to  a  slave. 

To  charge  one  with  purchasing  ten  cents  in  coin  from  a  slave  is  no  offence. 

BEFORE  MUNRO,  J.,  AT  CHESTERFIELD,  SPRING  TERM, 

1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  The  defendant  was  indicted  jointly  with  his  father,  Alsy 
Brock,  for  trading  with  Dick,  the  slave  of  B.  F.  Pegues. 
The  trading  proved  on  the  trial  was  the  sale  of  a  bottle  of 
spirits  to  the  slave,  and  for  this  same  act  the  defendant  was 
at  this  Term  convicted  on  two  other  indictments  of  retailing, 
and  of  selling  spirits  to  a  slave.  In  these  several  indictments, 
the  defendant  is  described  as  a  "  retailer  or  vendor  of  spirituous 
liquors,"  and  was  proved  to  be  so.  It  was  objected  to  a  con- 
viction in  this  case,  that  so  far  as  trading  with  a  slave  by 
selling  him  spirituous  liquors  is  concerned,  the  Act  of  As- 
sembly, of  1834,  in  reference  to  distillers,  retailers,  and  vendors 
of  liquors,  repealed  the  general  Act  of  1817,  and  the  defend- 
ant cannot  therefore  by  the  one  act  of  selling  the  bottle  of 
spirits  to  the  slave,  Dick,  be  guilty  of  the  two  distinct  offences, 
to  wit,  the  general  one  of  trading  with  a  slave,  prohibited  by 
the  Act  of  1817,  and  the  specific  one  of  selling  spirits  to  a 
slave,  prohibited  by  the  Act  of  1834.  Under  the  conviction 
that  this  identical  question  had  been  made  before  the  Court 
of  Appeals,  and  there  decided  adversly  to  the  defendant's  view, 
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in  a  case  which  was  carried  up  from  Williamsburg  District  a 
few  years  since,  but  has  not  been  reported,  the  objection  was 
overruled,  and  the  defendant  was  convicted." 

The  defendant  appealed  and  now  moved  this  Court  in  arrest 
of  judgment,*  on  the  grounds: 

1.  That  the  defendant  is  indicted  "as  a  vendor  and  re- 
tailer of  spirituous  liquors,"  and  on  the  trial  of  the  case  was 
proved  so  to  be — ^and  the  act  of  trading  proved  is  the  selling 
a  small  quantity  of  spirits  to  the  slave,  Dick,  and  the  Act  of 
1884,  in  so  far  as  vendors  and  retailers  of  spirituous  liquors 
are  concerned,  having  repealed  the  Act  of  1817,  as  to  any 
species  of  trading  prohibited  by  the  first  mentioned  Act,  the 
defendant  for  selling  spirits  to  a  slave  is  not  liable  to  be 
indicted  under  the  Act  of  1817. 

2.  That  the  defendant  a  shopkeeper,  vendor  anij  retailer 
of  spirituous  liquors,  and  so  described  in  the  several  indict- 
ments, for  the  single  act  of  selling  spirits  to  the  slave,  Dick, 
was  convicted  in  three  several  indictments :  1,  for  retailing ; 
2,  for  selling  spirits  to  a  slave;  and  3,  for  trading  with  a 
slave ;  and  this,  it  is  submitted,  is  erroneous. 

3.  That  his  Honor  ought  to  have  instructed  the  jury,  that 
for  the  same  single  act  of  selling  the  spirits  to  the  slave,  Dick, 
the  defendant  could  not  legally  be  guilty  of  two  distinct 
oflFences,  to  wit,  of  trading  with  the  slave  generally,  and  of 
the  specific  trading  of  selling  spirits  to  the  slave. 

Inglia^  for  appellant.  The  act  of  selling  spirits  to  a  slave, 
being  clearly  embraced  within  the  general  terms — "deal, 
trade  or  traffic  with  any  slave" — was  an  offence  against  the 
Act  of  1817,  and,  as  such,  punishable  by  a  fine  not  exceeding 
one  thousand  dollars,  and  imprisonment  of  from  one  to  twelve 
months.— 7  Stat.  454;  StaU  vs.  /Sbnneria»,  2  "N.  &  M.  280; 
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^taie  YS.  Mugy^  cited  in  Holmao's  case,  8  McC.  806.  When 
the  Act  of  1884,  (7  Stat.  469,)  imposed,  for  this  specific  kind 
of  trading,  when  done  by  "a  distiller,  vendor  or  retailer  of 
spirituous  liquors,"  a  smaller  penalty  that  that  provided  by 
the  former  Act  of  1817,  the  Act  of  1884,  as  to-  all  cases  of 
trading  embraced  within  its  provisions,  and,  among  others, 
this  of  selling  spirits  to  a  slave,  operated  as  a  repeal  of  the 
Act  of  1817.  Every  affirmative  statute  is  a  repeal  by 
implication  of  a  precedent  affirmative  statute,  so  &r  as  it  is 
contrary  thereto.  Leges  poateriores,  priores  coniraruu  abrogant, 
9  Bac.  Abr.  Tit.  Stat.  D.  226.  When  a  statute  imposes 
a  new  penalty  for  an  offence,  whether  greater  or  smaller  than 
the  former  penalty,  it  repeals,  by  implication,  so  much  of  the 
former  law  as  establishes  a  different  penalty.  Smith's  com* 
mentaries,  Sec.  776;  Broom's  Leg.  Max.  26,  *^Lege$  pos- 
terioresy^  Jkc;  Bex  vs.  Cator,  4  Burr.  2026;  Bex  vb,  Davis^ 
Leach,  271,  (228,  806?);  Hendemm,  et  aZ.,  vs.  Sherbum,  2  M. 
&  W.  286;  Attorney- General  vs.  Lockwood,  9  lb.  891;  Lang 
va  Spicer^  1  lb.  129 ;  Nichols  vs.  Squire,  5  Pick.  168 ;  Common' 
wealth  vs.  Kimball,  21  Pick.  873.  Stealing  sheep  or  hogs 
was  larceny,  (grand  or  petit,  according  to  the  value,)  at 
common  law,  and  punishable  accordingly.  4  Bl.  Com.  286. 
The  Act  of  Assembly  of  1784,  and,  afterwards,  of  1789, 
affirmed,  that  any  person  convicted  of  stealing  a  sheep,  hog, 
&C.,  shall  be  subject  to  a  fine  of  five  pounds  sterling  for  each 
sheep,  &c.,  stolen,  &c.  There  are  no  negative  words — not 
even  such  as  here,  "  not  exceeding," — no  words  of  express 
repeal. — May  one  who  steals  a  sheep  be  indicted  at  common 
law,  or  under  the  statute,  at  the  option  of  the  State?  Nay, 
ivorse  I  May  he  be  indicted  and  punished  under  both  ?  Is 
the  new  penalty  added  to  the  former  7  as  in  the  case  before 
the  Court  7  The  State  never  claimed  more  than  an  option, 
and  was  denied  that.  7Stote  vs.  Bipley,  2  Brev.  800 ;  State  vs. 
McLain,  lb.  448.  It  was  a  nuisance,  at  common  law,  to 
obstruct  a  navigable  river,  a  public  highway,  but  see  State 
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Ys.  Thompson,  2  Strob.  12.  Penal  Statutes  are  to  be  construed 
strictly,  a  rule  adopted,  out  of  favor  to  the  personal  liberty 
of  the  citizen.  So  say  English  Judges — see  Lord  Abinger, 
in  Henderson,  and  osiers,  vs.  Sherhum,  2  M.  &  W.  286.  The 
Act  of  1834,  expressly  declares,  that  for  the  act  of  "  selling 
spirits  to  a  slave,"  "a  distiller,  vendor,  &C.,"  shall  be 
imprisoned  not  exceeding  six  months,  and  fined  not  exceeding 
one  hundred  dollars.  Yet,  by  this  magical  interpretation  of 
a  system  or  series  of  penal  legislation,  all  directed  against  the 
evil  of  trading  with  slaves — such  "  distiller,  vendor,  Ac.,"  for 
such  single  act  of  "  selling  spirits,  &c.,"  may  be  inprisoned 
certainly  eighteen  months,  and  fined  certainly  eleven  hundred 
dollars.  And  if,  instead  of  selling  the  spirits  for  money,  he 
had  taken  payment  in  com,  rice,  cotton,  &c.,  it  is  difficult  to 
see  what  is  to  prevent  the  imprisonment  being  extended  to 
thirty  months,  and  the  fine  to  twerUy-one  hundred  dollars.  See 
Act  of  Assembly,  1834,  6  Stat.  516;  State  vs.  PriesUr, 
Cheves,  104.  In  this  calculation,  we  do  not  include  the 
punishment  of  the  "  retailing,"  which  is  involved  in  the  act 
of  selling  a  bottle  of  whiskey  to  the  slave.  This  is  an 
entirely  distinct  misdemeanor  from  that  of  "trading  with 
slaves,"  assailing  a  distinct  social  interest,  and  violating  a 
distinct  public  policy.  On-  this  ground,  the  cases  of  the 
State  vs.  Sonnerhalb,  2  N.  &  M.  280,  and  the  State  vs.  Ohsgaw, 
Dud.  40,  may  perhaps  securely  rest.  But  selling  spirits  to  a 
slave,  differs  from  trading  with  a  slave,  only  as  the  species 
differs  from  the  genus — as  the  minor  differs  from  its  major  in 
logic.  So  much  for  general  doctrines.  As  to  their  applica- 
tion to  the  particular  case  of  the  statutes  now  under  consid- 
eration, see  the  State  vs.  Uvans,  3  Hill,  191 ;  O'Neall,  J.,  in 
the  State  vs.  Stone,  Eice,  148 ;  Earle,  J.,  in  the  State  vs. 
Priester,  Cheves,  104;  Evans,  J.,  in  the  State  vs.  Anderson 
1  Strob.  459. 

Mclver,  solicitor,  contra. 
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Curia,  per  O'Nball,  J.  The  case  of  the  State  vs.  Evansy 
3  Hill  190,  decided,  that  the  Act  of  1817,  as  to  distillers, 
vendors  or  retailers,  was  repealed  by  the  Act  of  1834,  in  so 
far  as  they  might  give,  deliver,  sell  or  exchange  spirituous 
liquors  to  a  slave,  without  the  written  order  of  the  owner,  or 
person  having  the  care  and  management  of  such  slave.  In 
that  case,  the  defendant  was  not  described  in  the  indictment 
as  either  a  distiller,  vendor  or  retailer :  the  proof  however 
showed  that  he  was  a  "shopkeeper,  and  retailer  and  vendor 
of  spirituous  liquors,"  and  it  was  held  by  nine  out  of  the  ten 
Judges,  that  judgment  could  not  be  given  against  him  under 
the  Act  of  1817 — that  he  was  alone  liable  under  the  Act  of 
1834.  Here  in  the  second  count  the  defendant  with  Alsey 
Brock  is  described  as  retailers  and  vendors  of  spirituous 
liquors,  and  is  charged  under  the  Act  of  1817 — it  is  clear 
that  he  is  not  liable  to  judgment  under  it. 

The  first  count  charges  what  I  think  is  no  offence,  the 
purchase  of  ten  cents  in  coin  from  a  slave.  The  money 
is  the  means  whereby  a  trading  for  any  "article  whatever" 
may  be  consummated.  But  it  cannot  be  said,  that  the  shop* 
keeper,  who  delivers  one  pint  of  whiskey  for  ten  cents, 
thereby  becomes  the  purchaser  of  the  ten  cents  in  coin. 

Let  the  judgment  be  arrested. 

Wabdlaw,  Whitner,  Glover  and  Munro,  JJ.,  concurred. 
Motion  granted. 
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Ex  PABTB  Albert  Williams. 

Bxrent  and  ChUd-^In/antj  Custody  of — Habeas  Corpus 

— Practice. 

Where  a  father  seeks  by  Tiaheaa  corpus  to  obtain  possession  of  bis  infant 
son,  the  discretion  of  the  Gonrt  in  discharging  the  infant  from  illegal 
restraint,  is  not  limited  to  protecting  him  in  returning,  but  it  may, 
even  where  the  infant  is  of  the  age  of  choice,  order  that  he  be  delivered 
to  the  father. 

BEFORE  WHITNEB,  J..  AT  EIOHLAND,  OCTOBBB,  1857. 

Petition  for  a  writ  of  habeas  corpus  to  be  directed  to  John 
W.  Clark,  the  grand-father,  commanding  him  to  have  the  body 
of  Alpha  Irving  Williams,  the  infants  on  of  the  petitioner, 
before  the  Court. 

The  writ  was  made  returnable  on  the  16th  October,  on  which 
day,  the  said  John  W.  Clark  having  failed  and  neglected  to 
comply  with  the  requisitions  of  the  writ,  it  was  "ordered,  that 
the  said  John  W.  Clark,  do  forthwith  surrender  and  deliver 
the  body  of  the  said  Alpha  Irving  Williams  to  the  petitioner, 
Albert  Williams,  and  that  in  case  of  his  neglect  or  refusal  to 
do  so,  the  said  John  W.  Clark  be  attached  for  contempt  in 
disobeying  the  order  of  this  Court,  and  that  the  sheriff  of 
Richland  district  do  take  the  body  of  the  said  John  W.  Clark, 
and  commit  him  to  the  jail  of  Bichland  district,  and  detain  him 
there  until  he  shall  comply  with  the  order  of  this  Court,  or 
be  otherwise  discharged  by  competent  authority." 

The  sheriff  having  made  return  to  the  above  order,  that 
upon  repairing  to  the  house  of  Mr.  Clark,  in  company  with 
his  family  physician,  he  found  him  in  such  condition  of  bodily 
health,  that  his  removal  and  confinement  would  endanger  hifl 
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life,  and  therefore  he  had  not  acted  on  the  order ;  it  was,  on  the 
2l8t  October,  1857,  ordered  that  the  sheriflf  be  excused ;  and 
further,  that  the  order  be  suspended  until  the  5th  December, 
on  which  day,  Mr.  Clark  was  directed  to  make  his  return,  with 
leave  to  submit  such  showing  as  he  might  then  have ;  and 
also,  with  leave  to  the  petitioner  to  submit  a  counter  showing. 
On  the  5th  December,  1857,  the  matter  was  again  heard 
by  his  Honor,  on  the  return  of  Mr.  Clark,  and  affidavits  sub- 
mitted on  both  sides. 

His  Honor  afterwards  made  the  following  order : 

""At  Chambers,  Columbia,  Dec.  14(A,  1857." 

*'It  is  not  necessary  to  recite  the  proceedings  had  hereto- 
fore before  me.  The  further  hearing  on  the  day  assigned  was 
at  the  earnest  solicitation  of  the  counsel  representing  John  W. 
Clark,  and  authorised,  as  I  conceived,  by  the  special  circum- 
stances. It  appearing,  by  the  further  showing  of  the  said 
John  W.  Clark,  that  the  infant  boy,  Alpha  Irving  Williams, 
is  now  in  his  custody,  the  parties  being  before  me,  by  their 
counsel,  additional  affidavits  were  read'  and  counsel  fully 
heard.  I  availed  myself  also  of  the  opportunity  of  a  free  con- 
ference with  the  son,  touching  the  circumstances  leading  to 
this  unpleasant  controversy,  and  the  views  or  wishes  he  might 
entertain  as  to  his  future  disposition.  The  case  was  then  ad- 
journed over  for  further  time  to  consider  and  deliver  a  judg- 
ment when  the  parties  might  be  present. 

"  I  regret  that  the  pressing  engagements  by  which  I  am  sur- 
rounded, deny  me  the  opportunity  of  setting  forth  in  detail 
the  views  I  entertain  of  the  facts  and  law  of  the  case,  the 
more  especially,  if  perchance,  I  might  thereby  render  that 
judgment  more  acceptable  to  the  parties. 

*'To  the  last  hour  I  had  hoped  an  amicable  arrangement 
might  be  effected,  so  that  I  might  be  spared  the  painful  neces- 
sity of  determining  the  claims  set  up,  or  passing  upon  the 
rights  involved. 
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"  The  youthful  subject  of  this  controversy  constitutes  a  re- 
maining link  which  should  serve  to  bind  these  contestants  in 
closer  friendship.  I  am  oppressed  with  the  reflection  that 
when,  as  the  organ  of  the  law,  I  make  to  each  party  according 
to  its  mandates,  whether  I  shall  give  or  withhold,  the  tie  is 
likely  to  be  severed,  and  a  deeper  bitterness  may  ensue  as  a 
consequence  of  disappointment. 

"  This  is  not  a  controversy  between  parents  standing  in 
equal  relation  to  the  subject.  The  superijDr  right  of  the  father 
to  the  custody  and  control  of  the  son  as  against  any  claim  to 
be  set  up  by  the  grandfather,  is  beyond  question.  "Why,  then, 
should  the  claim  of  the  father  not  be  accorded  in  the  present 
instan<5e? 

"  I  am  not.aflfected  by  any  fact  made  to  appear  that  the  trust 
reposed  by  law  in  the  father  has  been  or  is  likely  to  be  abused. 
I  cannot  assume  that,  because  discipline  has  been  used  that  it 
was  cruelly  or  wantonly  administered.  The  instrument  used 
on  a  single  occasion  was  unusual,  and  I  would  not  say  strictly 
defensible.  Its  use,  and  to  the  extent  shown,  cannot  of  itself 
sanction  the  conclusion  sought.  The  allegiance  of  the  child 
is  due  to  the  parent--obedience  to  just  authority  is  a  duty  to 
be  enjoined  and  enforced,  looking  to  the  interest  of  the  child 
— ^unless  demanded  by  a  sense  of  humanity,  in  a  clear  case, 
inference  by  others  is  indiscreet  and  pernicious.  Weakness 
in  a  parent,  or  mistaken  kindness  by  others,  may  often  prove 
the  greatest  cruelty  in  the  end. 

"  The  general  character  of  the  parent,  as  well  as  his  conduct 
to  the  boy,  as  shown  by  the  evidence,  is  altogether  satisfactory. 
The  petitioner  is  represented  as  a  man  of  piety,  education^ 
prudence,  and  of  sufficient  pecuniary  resources  to  maintain 
creditably,  and  secure  efficiently,  the  comfort  and  future 
education  of  the  son.  The  sense  of  responsibility  he  mani- 
fests, I  trust,  is  a  guarantee  that  confidence  may  be  rightfully 
reposed  in  him. 

'*It  has  been  urged,  that  at  most  a  law  judge  only  has 
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power  to  free  the  child,  having  attained  the  age  of  choice,  from 
any  improper  restraint  on  the  part  of  Mr.  Clark ;  but  that 
according  to  his  choice  he  should  be  left  free  from  all  restraint 
by  any  order  now  made  in  the  premises.  I  shall  certainly 
not  assume  to  appoint  a  guardian,  but  by  law,  human  and 
divine,  the  parent  is  entitled  to  the  control  of  the  child,  which 
implies  his  possession,  and  no  restraint  will  be  imposed  upon 
its  exercise  in  the  present  case.  When  these  proceedings 
shall  have  closed,  I  trust  there  will  be  no  further  interference 
with  the  exercise  of  parental  authority  by  Mr.  Clark,  or  any 
one  acting  as  his  agent,  or  by  his  authority,  unless j(he  proper 
sanction  of  law  be  first  had,  or  at  least  u^pSfip^e^a^^ 
founded  case  may  arise.  /'    ^- '"  ''       ^   \ 

*'  It  is  ordered  that  the  said  Alpha^r^g  Wil]jaij[\jg»,l2^ur- 
rendered  forthwith  by  his  present  cuslj^iai^jj  J^Om'W.  Cl%k, 
or  by  such  person  as  may  represent  mm 'as  his  ageij0>nihe 
present  occasion,  and  that  the  petitioned  A^^lSlWuliapaifi,  be 
permitted  and  have  full  authority  to  tah^^gp^sai^n  of  his 
son,  and  the  same  to  retain  according  to  the  powers  and 
privileges  which  attach  to  him  as  fisither. 

*'  It  is  further  ordered,  that  if  this  mandate  be  not  obeyed, 
or  if  the  said  J.  W.  Clark,  or  any  one  acting  as  his  agent,  or 
by  his  instructions,  should  attempt  to  possess  himself  of  the 
said  Alpha  Irving  Williams,  against  the  will  of  his  father 
Albert  Williams,  he  may  apply  to  me  or  another  judge  of 
this  State,  for  an  attachment  against  such  person  for  contempt. 

"It  is  further  ordered  that  the  original  papers  in  these 
entire  proceedings,  be  filed  by  the  Clerk  of  Sessions  and  Com- 
mon Pleas,  for  Eichland  district." 

And  on  the  same  day  his  Honor  made  the  following  sup- 
plemental order: 

"  It  being  suggested  and  satisfactorily  appearing,  that  the 
petitioner,  Albert  Williams,  is  absent,  in  consequence  of 
indisposition,  but  has  procured  to  be  present  his  friend.  Judge 
H.  W.  Watson,  a  gentleman  known  to  me  of  character,  as 
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his  agent  in  the  event  of  a  judgment  being  given  in  favor  of 
the  present  application,  by  way  of  avoiding  any  misunder- 
standing, I  have  thought  proper  thus  to  recognize  his  agency 
as  a  part  of  this  proceeding,  and  declare  that  in  my  view  he 
may  properly  represent  the  father  in  receiving  and  retaining 
the  possession  of  the  son,  Alpha  Irving  Williams,  for  all  the 
purposes  of  the  present  proceeding,  and  this  I  append  to  my 
judgment  at  the  time  of  announcing  it." 

John  W.  Clark  appealed,  and  now  moved  this  Court  to 
reverse  the  order  granted,  requiring  him  to  deliver  up  Alpha 
Irving  Williams,  on  the  grounds : 

1.  Because  under  the  facts  and  circumstances  as  presented, 
the  father  was  not  entitled  to  the  custody  of  the  child. 

2.  Because  there  was  nothing  shown  in  the  case  to 
bring  it  within  the  exception  made  by  the  decided  cases  to . 
the  well-settled  rule,  that  the  father  is  not  entitled,  as  a 
matter  of  right,  to  an  order  on  the  return  to  a  writ  of  habeas 
corpiLs,  that  the  possession  of  the  child  be  delivered  to  him, 
but  on  the  contrary,  there  was  everything  to  show,  that  while 
the  Court  was  bound  ex  debito  jiLsticuBf  to  set  the  in&nt  free 
from  improper  restraint,  it  ought  in  its  discretion,  and  looking 
only  to  the  benefit  and  welfare  of  the  infant,  to  have  instruc- 
ted and  advised,  in  the  choice  he'  should  and  would  have 
made,  namely :  to  remain  with  his  grandfather. 

Hoadly^  for  appellant,  submitted. 

1.  That  there  was  no  evidence  whatever,  that  Mr.  Clark 
detained  Alpha  Irving  Williams  against  his  will,  or  that  he 
was  unlawfully  detained  by  Mr.  Clark,  or  that  he  was 
detained  at  all. 

2.  That  if  the  order  of  the  court  amounts  to  a  mandate  to 
Mr.  Clark  to  deliver  up  Alpha  I.  Williams  to  his  father,  it 
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has  not  the  sanction  of  law  or  precedent  upon  the  trial  of  a 
habeas  corpus. 

S.  That  if,  upon  an  application  for  a  habeas  corpus^  such 
order  may  be  lawfully  made,  the  case  made  by  the  applicant 
does  not  require  the  interposition  of  the  court ;  and  is  especi- 
ally unfit  where  the  infant  is  of  the  age  of  choice,  and  is 
unwilling  to  be  delivered  up  to  his  father,  the  applicant. 

4.  That  if  the  court  is  satisfied  upon  the  case  made,  that 
the  infant  is  detained  by  Mr.  Clark,  and  that  it  is  proper  some 
order  should  be  made,  it  is  respectfully  submitted  that  the 
order  should  only  be  to  the  efiFect  that  the  infant  be  allowed 
to  go  where  he  pleases. 

And  cited  the  following  authorities  to  sustain  them : 

In  the  matter  of  WolfsUmecraft^  an  infant,  4  Johns.  Ch.  80  ; 
The  PeopU  vs.  Porter,  1  Daer.,  709 ;  13  Johns.  417 ;  The 
People  Q^  rel.,  Barry  vs.  Mercim,  8  Paige,  Ch.  47;  Bex  vs. 
Smith,  2  Stra.  982  ;  King  vs.  Clarksm,  1  Stra.  444;  Bex  vs. 
.Johnson,  1  Stra.  579  ;  People  vs.  Pillons,  1  Sandf.  Sup.  Ct.  R., 
672  ;  People  vs.  Frazer,  1  Dudley,  Geo.  E.,  42  ;  Pool  vs.  James 
Ooot  and  wife,  4th  vol.  Monthly  Law  Eeporter,  No.  5,  page 
269 ;  In  the  matter  of  KotJ,man,  2  Hill,  363  ;  Ex  parte,  Schum- 
pert,  6  Rich.  344. 

Tally f  contra.  The  only  question  is,  had  the  Court  author- 
ity to  make  an  order  for  the  custody  of  the  infant.  That  the 
Court  was  bound  to  discharge  him  from  unlawful  restraint, 
is  clear  and  unquestioned  law.  This  is  not  a  matter  of  dis- 
cretion but  of  duty,  of  clear  legal  right ;  but  the  Court  is  not 
bound  to  stop  at  that,  it  may  go  further,  and  in  its  discretion 
make  an  order  for  the  custody  of  the  in&nt.  Co.  Litt.  88  b., 
Harg.  n.  69 ;  McP.  on  Inf.  61.  The  Court  will  be  guided  in 
the  exercise  of  its  discretion  by  the  interests  of  the  infant, 

De  Saussure,  in  reply. 
Vol.  XI 30 
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The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  In  this  case  it  is  not  denied  that  the  father 
is  a  person  in  every  way  fit  to  take  charge  of  his  son,  the 
infant  in  question.  Circumstances  render  the  separation  of 
the  infant  from  his  aged  and  respectable  grandfather  very 
painful:  but  the  affidavits,  which  were  exhibited  to  the 
Judge  below  and  have  been  read  here,  satisfy  this  Court  as 
they  did  him,  that  the  interest  of  the  infant  will  not  suflfer 
from  the  separation. 

The  father  lives  in  Alabama,  and  now  has  his  son  with 
him  there.  His  right  to  retain  him  is  unquestionable ;  and 
notwithstanding  the  grounds  of  the  appeal  taken  by  the 
grandfather  seem  to  deny  that  under  the  circumstances  the 
father  was  entitled  to  the  custody  of  his  child,  the  argument 
has  gone  only  to  the  extent  of  objecting  to  so  much  of  the 
proceedings  had  below,  as  has  been  construed  into  an  order 
that  the  body  of  the  infant  boy,  now  fifteen  years  old,  should 
be  delivered  by  the  grandfather  into  the  possession  of  ther 
father.  A  decision  in  favor  of  the  appellant,  of  the  abstract 
question  which  has  been  made,  would  not  restore  the  boy  to 
the  grandfather,  nor  affect  the  legal, rights  of  the  father:  and 
although  we  are  not  able  to  perceive  what  other  good  is 
expected  from  it,  we  are  unwilling  to  believe  that  it  is  sought 
in  anticipation  of  further  strife,  which  might  ensue,  if  posses- 
sion were  again  acquired  and  maintained  in  opposition  to  the 
will  of  the  father. 

If  delivery  to  the  father  of  the  body  of  the  infant  was 
finally  ordered  below,  (as  it  had  been  under  the  order  of 
October  16,  which  was  suspended  October  21,)  and  was  a 
matter  within  the  discretion  of  the  Judge  below,  then  this 
Court  perceives  no  reason  for  dissatisfaction  with  the  exercise 
of  discretion  which  was  made. 

According  to  the  oft-recited  expressions  of  Lord  Mansfield, 
in  Bex  vs.  JDelaval,  3  Burr.  1436,  the  delivery  to  the  father 
was  within  the  discretion  of  the  Judge  to  whom  the  Jiabeas 
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corpus  was  returned.  In  our  case  of  KoUman,  2  Hill  864, 
Chancellor  Harper  seems  to  give  more  weight  to  the  dicta  in 
the  case  of  Bex  vs.  Smith,  2  Stra.  982,  than  Lord  Mansfield 
had  done,  and,  perhaps,  to  hold  that  "  the  office  of  the  Court 
is  to  discharge  the  infant  from  illegal  restraint,  and  the 
discretion  is  to  protect  the  infant  in  returning" — .  The 
difference  is  extremely  slight.  A  Judge,  before  whom  the 
writ  oi  habeas  corpus  has  been  returned,  finding  that  the  body 
of  an  infant  has  been  brought  up  by  a  person  who  does  not 
show  a  legal  right  to  retain  it,  is  bound  to  discharge  all 
unlawful  restraint.  Having  done  so,  he  may  stop,  where  the 
infant  has  sufficient  understanding  to  choose  a  protector.  If 
a  question  as  to  the  validity  of  a  marriage  (1  Stra.  444),  or 
the  right  of  guardianship  (1  Stra.  579),  or  the  like  is  involved 
in  the  dispute  about  the  possession  of  such  infant,  such 
question  will  not  ordinarily  be  decided  in  a  summary  way 
by  affidavits  (2  Stra.  982),  but  the  infant  will  be  lefi  free  to' 
exercise  a  choice,  and  be  protected  redeundo  according  to  that 
choice.  Even  where  one  party  is  the  father,  and  his  legal 
right  to  the  possession  would,  without  special  circumstances, 
be  clear,  if  circumstances  show  that  restitution  of  possession 
to  him  would  be  disadvantageous  to  the  infant,  or  that  his 
purpose  in  seeking  the  possession  is  in  any  way  evil,  the 
Judge  in  the  exercise  of  his  discretion,  may  protect  the  infant 
redeundo  in  freedom  {Kottmanh  case,  and  others  above  cited). 
But  where  nothing  appears  to  oppose  the  father's  clear  right, 
and  the  Judge  stops  after  simply  discharging  the  illegal 
restraint  which  another  had  imposed,  the  order  of  discharge, 
as  Chancellor  Harper  has  said,  amounts  only  to  this,  that  the 
father  being  present  may  take  possession  and  government  of 
the  infant. 

It  has  been  urged  here  that  the  Judge  should  inform  an 
infant  that  is  of  the  age  of  choice,  that  he  is  at  liberty  to  go 
where  he  pleases,  and  that  this  information,  if  nothing  else  be 
saidy  is  contained  in  the  simple  order  of  discharge.    This  is 
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true,  if  by  liberty  of  locomotion  is  meant  no  more  than 
freedom  from  illegal  restraint.    But  if  by  this  liberty  is 
meant  a  protection  from  lawful  control,  then  the  granting  of 
it  is  an  exercise  of  discretion,  which  must  be  warranted  by 
circumstances.    An  infant  is  subject  to  tutelage,  and  even 
where  possessed  of  a  strong  will,  is  not  considered  by  the  law 
to   have  discretion  for  the  unrestrained  direction  of   his 
conduct.     A    Judge    would    greatly    mislead,    and    might 
seriously  injure  a  youth  of  fifteen,  by  telling  him  that  he  was 
free  to  go  where  he  pleased,  if  room  was  left  for  the  miscon- 
struction that  he  was  not  bound  to  obey  his  father.    An 
infant  so  told  might,  if  nothing  else  was  said,  be  seized  by 
the  father  in  the  presence  of  the  Judge,  and  be  subjected  to 
such  restraint  and  chastisement  as  would  be  necessary  for  the 
maintenance  of    parental    authority.    A  struggle  between 
parties  might  ensue,  and  the  very  illegal  restraint  from 
which  the  infant  had  just  been  discharged  might  be  re-estab- 
lished.   It  is  wise  and  better  then  for  the  Judge,  when  no 
reason  for  interfering  with   the  father's  right  appears,  to 
express  what  would   be  implied  by  the  simple  order  of 
discharge.    That,  and  no  more  was  done  in  this  case.    A  foU 
conference  between  the  Judge  and  the  infant  took  place— the 
yielding  of  possession  by  Mr.  Clark  was  directed  r  and  upon 
that,  the  right  of  the  father  to  take  and  retain  possession, 
which  would  have  followed  by  law,  was  declared,  to  prevent 
misapprehension  and  indecent  struggle.    The  inhibition  of 
attempt  on  the  part  of  Mr.  Clark  to  regain  possession  against 
the  will  of  the  father,  was  no  more  than  the  declaration  of  a 
purpose  to  enforce  the  order,  which  had  been  made,  dis- 
charging the  illegal  custody  and  presumed  restraint  to  which 
the  infant  had  been  subjected. 
The  motion  is  dismissed. 

Whitner,  Glover  and  Munro,  JJ.,  concurred. 

Motion  diamisseoL 
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JOHN  TJ.  Ingram  vs.  William  Wilson. 
Pleading — Bond^  Oonstruction  of. 

In  an  action  of  debt  on  a  bond  for  tbe  payment  of  money,  tbe  plea  of 
non-damnifieatus  is  bad  on  general  demarrer. 

A  bond  reciting  amongst  other  things  that  the  obligors  were  willing  to 
indemnify  and  save  harmless  the  obligee  against  fatnre  liabilities, 
followed  by  a  condition  to  pay  a  certain  snm  of  money  in  instalments, 
held  to  be  a  money  bond,  and  not  a  bond  to  indemnify. 

BEFOBE  GLOVER,  J.,  AT  KERSHAW,  SPRING  TERM,  1858. 

This  was  an  action  of  debt  on  a  bond,  as  follows: 

State  of  South  Garolina^  Kershaw  District. 
Know  all  Men  by  these  Presents,  that  we,  Archelous  Payne, 
William  Wilson,  and  Jane  Wilson,  of  said  District,  are  jointly 
and  severally  held,  and  firmly  bound,  unto  John  U.  Ingram, 
in  the  penal  sum  of  four  thousand  dollars,  to  the  payment  of 
which  well  and  truly  to  be  made,  we  bind  ourselves  jointly 
and  severally,  each  and  every  of  us,  our  heirs,  executors  and 
administrators,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the  sixth  day  of  September, 
Anno  Domini  one  thousand  eight  hundred  and  forty-eight, 
and  in  the  seventy-third  year  of  the  Independence  of  the 
United  States  of  America. 

Whereas,  the  above  named  John  U.  Ingram,  at  our  instance 
and  request,  has  filed  his  petition  in  the  Court  of  Equity,  (dated 
18th  August,  1848,)  praying  to  be  appointed  the  committee 
of  the  estate  and  person  of  Mrs.  Rachel  Leigh,  now  residing  in 
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the  said  district ;  and  whereas  there  are  many  risks  and  respon- 
sibilities incurred  and  likely  to  be  undertaken  by  the  said 
Ingram,  and  we,  the  undersigned,  being  next  of  kin  and  heirs 
at  law  of  said  Bachel  Leigh,  being  willing  to  indemnify  and 
save  harmless  the  said  Ingram,  against  any  future  liabilities, 
do  enter  into  this  bond,  and  assume  this  obligation,  as  an  in- 
ducement to  said  Ingram  to  undertake  the  duties  of  said 
appointment,  it  being  well  understood  that  this  bond  is  to  be 
an  addition  to,  and  over  and  above  the  regular  commissions  to 
which  the  said  Ingram,  as  committee  aforesaid,  may  be  by 
law  entitled. 

Now,  the  condition  of  the  above  obligation  is  such,  that  the 
said  Archelous  Payne,  William  Wilson,  and  Jane  Wilson, 
shall  well  and  truly  pay  to  the  said  Ingram,  the  sum  of  two 
thousand  dollars  in  four  equal  annual  instalments,  in  the  fol- 
lowing manner,  to  wit:  the  first  five  hundred  dollars,  twelve 
months  from  the  date  of  the  bond  which  the  said  Ingram  is 
to  give  to  the  Commissioner  in  Equity  upon  taking  into  charge 
and  assuming  the  management  of  the  said  estate,  the  balance 
one  third  in  each  year,  for  three  years  thereafter.  The  date 
of  payment  in  each  year  to  be  the  same  date  that  the  said 
bond  to  the  Commissioner  in  Equity  bears.  Then  this  obli- 
gation to  be  void  and  of  none  effect,  or  else  to  remain  in  Ml 
force  and  virtue. 

Archelous  Payne.  [l.s.] 
William  Wilson,  [la] 
Jane  Wilson.  [la] 

Signed  and  sealed  in  the  presence  of— 
(the  name  Archelous  erased  twice,  and 
the  name  Archelous  interlined  twice 
before  signing  and  sealing,) 

Jesse  Hobter. 

The  defendant  craved  oyer,  set  out  the  condition  of  the 
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bond,  and  pleaded  non'damniJi4xitU8,    The  plaintiff  demurred 
generally. 

His  Honor  sustained  the  demurrer  and  the  plaintiff  took  a 
verdict  in  the  usual  form. 

The  defendant  appealed,  on  the  ground,  that  the  plea  of 
non-damnificatu8  was  a  proper  plea  to  the  bond  in  question, 

Kershaw,  for  appellant.  The  condition  of  the  bond  is  con- 
trolled by  the  recital,  Gh/les  vs.  Vaulk,  2  Sp.  468.  That  makes 
it  a  bond  to  indemnify  to  the  amount  named  in  the  condition, 
but  continuing  only  for  four  years,  and  to  the  extent  only  of 
five  hundred  dollars  per  annum.  The  losses  to  be  made  good 
without  diminishing  the  regular  commissions  of  the  com- 
mittee. 

Shannon,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitneb,  J.  The  pleadings  in  the  present  case  involve  a 
question  as  to  the  character  of  the  obligation  sued  on ;  whether 
it  is  to  be  regarded  an  indemnity  bond  or  a  money  bond. 
Justice  is  to  be  done  by  enforcing  the  performance  of  the 
contract,  according  to  the  sense  in  which  the  parties  mutually 
understood  it  at  the  time  it  was  made,  and  this  is  to  be  ascer- 
tained from  the  terms  they  have  used. 

The  construction  is  to  be  upon  the  entire  agreement  and 
not  merely  upon  disjointed  or  particular  parts.  The  whole 
context  must  be  considered  in  endeavoring  to  collect  the 
intention  of  the  parties.  Every  part  of  the  instrument  shall 
if  possible  be  made  to  take  effect.  Such  are  the  familiar 
principles  collected  by  Chitty  on  Contracts,  73-83,  and 
universally  recognized. 

The  obligatory  part  of  this  bond  as  well  as  the  condition 
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are  congruous  and  unequivocal,  and  amount  to  an  express 
stipulation  to  pay  a  definite  sum  in  annual  instalments.  Being 
under  seal  a  consideration  is  implied  and  the  contract  is 
complete.  The  recital  in  this  contract,  it  is  insisted,  explains 
and  qualifies  the  stipulation  and  in  fact  changes  its  entire 
character.  This  brings  us  to  the  subject-matter  of  the  agree- 
ment in  affixing  a  meaning  to  the  terms  used  that  oar 
construction  may  be  reasonable  and  the  different  parts  made 
consistent  if  practicable. 

The  obligee  was  about  to  assume  the  care  and  management 
of  the  person  and  estate  of  a  lunatic,  with  the  attendant  "  risks 
and  responsibilities,"  incident  to  the  trust  imposed  and  secured 
by  a  bond  on  his  part — an  additional  inducement  **  over  and 
above  the  regular  commissions"  was  held  out  to  the  obligee 
to  undertake  this  service.  The  bond  in  question  by  the  next 
of  kin  and  heirs  at  law  of  the  lunatic  with  an  obligation  to 
pay  a  definite  sum  for  a  specific,  hazardous,  and  responsible 
service  was  entered  into.  The  compensation  provided  by  the 
regular  commissions  was  properly  deemed  inadequate  by  the 
parties,  and  those  interested  in  the  estate  and  upon  whom  was 
cast  the  moral  duty  of  caring  for  thfe  person,  **  assumed  this 
obligation"  evidently  intended  to  secure  a  proper  compensation 
to  one  who  at  their  instance  and  request,  was  thus  induced  to 
render  the  service. 

The  indemnity  spoken  of,  it  must  be  remembered,  is  not 
incorporated  in  the  condition  as  a  thing  to  be  done  by  the 
obligors  upon  a  future  contingency,  when  it  shall  be  ascer- 
tained that  loss  has  accrued.  It  is  found  in  the  previous 
recital  and  in  juxtaposition  with  the  other  circumstances  that 
constituted  the  consideration,  moving  them  to  an  express 
agreement  to  pay  money.  Such  a  term  in  the  recital  that 
the  obligors  are  "  willing  to  indemnify  and  save  harmless" 
the  obligee  is  too  vague  and  equivocal  to  over-ride  the  express 
stipulation  in  the  condition.  It  is  controlled  by  the  context. 
When  the  condition  of  a  bond  is  merely  to  indemnify,  this 
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plea  is  sufficient,  but  when  the  condition  stipulates  to  perform 
any  particular  act,  performance  must  be  specially  pleaded. 
1  Saund.  116,  n.  1. 

The  motion  to  overrule  the  demurrer  is  dismissed. 

CNeall,  Wardlaw,  Glover  and  Munro,  JJ.,  concurred. 

Motion  dismissed. 
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"W.  D.  Waltbb  v8.  Thomas  C.  Eichardson. 
Action — Account  Ourrent — Bxyment 

A  factor  will  not  be  allowed  to  select  one  item  from  his  accouDt  current 
and  sae  upon  that  alone.  He  should  sue  upon  the  whole  account,  and 
claim  the  balance  due  at  the  foot  of  it. 

Where  a  factor's  account  current  shpws  that  on  a  certain  day  there  was 
a  balance  in  his  hands  due  his  principal,  all  previous  charges  against 
the  principal  are  extinguished,  and  if  there  is  a  balance  due  the  factor 
at  the  foot  of  the  account,  it  must  arise  from  subsequent  transactions, 
and  they  constitute  his  cause  of  action. 

BEFORE  GLOVER,  J.,  AT  SUMTER,  SPRING  TERM,  1858. 

This  was  an  action  of  assumpsit  for  one  hundred  and 
twenty-four  dollars  and  thirty-four  cents,  for  bagging  and 
rope  furnished  by  plaintiflF,  a  factor,  on  the  7th  September, 
1855,  with  charges  for  freight,  shipping  and  drayage.  The 
charges  were  proved  by  a  witness  examined  by  commission. 

The  defendant  produced  an  account  current  which  had 
been  furnished  him  by  plaintiff,  as  follows : 

Mr,  T.  C.  Bichardson  in  Account^  aryi  Interest  Account^  with 

W.  D.  Walter,  to  11th  February,  1856. 
Dr. 

1855. 
May    5.    To  balance  as  account  rendered,      891  25    Int.    9-6    47  80 
Sept.   7.     **  invoice  of  rope  and  bagging,        124  34      '*       5-4     3  72 
Nov.    2.    Your  draft  favor  L.  B.  Hanks,  30 

days,  payable  December  5,  200  00      "      2-6     2  56 

Nov.  24.    Gash   paid   your  note   in  Bank 

Charleston,  857  00      "     2-18    12  93 

1856. 
Feb.  11.    To  debit  balance  of  interest,  11  83 

2084  52  67  03 
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1855. 

O. 

JoDe  23. 

By  cash  for  yonr  note  at  six  mo's,    857  00    Int. 

7-10    38  13 

Nov.  23. 

«  proceeds  of  forty  bales  cotton,  1106  04      " 

2-19    17  07 

1856. 

Feb.  11. 

'<   debit  balance  of  interest, 

11  83 

"     11. 

«<  balance,                                      121  48 

2084  52 

67  03 

1856. 

Feb.  11. 

To  balance  to  yonr  debit,                 121  48 
^  2  1-2  for  commission  on  balance,       3  03 

124  51 

E.  E. 

Charleston,  S.  C,  Feb.  11, 1856. 

W.  D.  WALTER, 

pr.  Atty.  E.  W.  Walter. 

His  Honor  having  intimated  to  the  plaintiflF's  attorneys, 
that  the  proof  of  only  some  of  the  items  in  an  account 
current,  showing  the  true  balance  due,  was  insufiBcient  to 
establish  the  plaintiff's  demand,  a  nonsuit  was  granted,  with 
leave  to  move  to  set  it  aside. 

The  plaintiff  appealed,  and  now  moved  this  Court  to  set 
aside  the  nonsuit,  on  the  ground : 

Because  the  account  being  clearly  established,  and  there 
being  no  notice  of  discount  or  proof  of  payment,  the  plaintiff 
was  entitled  to  a  verdict. 

MoseSf  for  appellant.  Each  item  in  an  account  is  a 
separate  cause  of  action,  and  where  a  plaintiff  has  several 
causes  of  action,  he  may  waive  all  but  one,  and  sue  on  that 
alone,  though  it  may  be  that  in  a  second  action  he  could  not 
recover  the  other  charges.  It  is  no  objection  to  the  first 
action,  that  he  has  not  declared  for  every  thing  he  had  the 
right  to  declare  for.  Plaintiff  here  might  have  sued  for  the 
whole  account,  or  he  might  have  sued  for  any  part  of  it.  He 
has  sued  for  but  one  of  the  items,  and  if  he  recovers,  the 
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judgment  may  be  a  bar  to  a  second  action  for  the  other 
items ;  but  it  is  no  objection  to  the  action  now  brought,  that 
he  has  not  sued  for  every  thing  he  might  have  sued  for.  He 
cited  Carson  vs.  Hill  <t  Jone$^  1  McM.  82 ;  BcUes  vs.  Quattk' 
bum,  4  McC.  265;  1  Wend.  487;  15  Johns.  R.  289;  15 
Johns.  R.  482 ;  16  Johns.  R.  121 ;  16  Johns.  R.  136 ;  Seddon  vs. 
Tutop,  7  T.  R.  608 ;  20  Eng.  C.  L.  R.  466.  As  to  the  cotton  sold 
on  23d  November,  1855,  plaintiff  had  the  right  to  apply  the 
proceeds  as  he  pleased,  and  he  has  applied  them  to  the  other 
items  of  the  account  current,  leaving  the  charge  for  bagging 
and  rope  unpaid.  The  creditor  has  the  right  to  apply  a 
payment  to  any  one  of  several  demands,  where  no  instruc- 
tions to  the  contrary  are  given. 

Spain,  Richardson,  contra.  The  defence  proceeds  upon 
two  grounds.  (1.)  That  the  item  for  bagging  and  rope 
furnished  on  the  7th  September,  was  extinguished  or  paid 
on  the  23d  November,  when  plaintiff  received  the  proceeds 
of  defendant's  cotton — a  transaction  which  left  the  plaintiff 
indebted  to  defendant;  and  that  plaintiff's  cause  of  action 
arises  out  of  a  subsequent  transaction.  (2.)  That  if  plaintiff 
has  the  right  to  alter  his  account^  and  apply  the  proceeds  of 
the  cotton  to  subsequent  transactions,  so  as  to  leave  the  item 
for  bagging  and  rope  unpaid,  still  he  cannot  recover;  for  he 
should  have  sued  upon  the  whole  account  and  claimed  the 
general  balance.  It  would  be  a  dangerous  practice  to  allow 
a  merchant  or  factor  to  select  a  single  item  from  his  account 
and  sue  upon  that  alone,  merely  because  it  is  inconvenient 
for  him  to  produce  his  books,  and  because  he  has  a  witness 
who  can  testify  to  that  transaction  from  memory.  It  is  not 
supposed  that  any  wrong  was  intended  in  this  case ;  but  it  is 
easy  enough  to  conceive  that  under  the  cover  of  such  a 
practice,  the  grossest  frauds  might  be  perpetrated.  Where 
the  law  allows  a  party  to  keep  books  which  are  evidence 
for  himself,  the  relation  between  him  and  his  customer  is  to 
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a  certain  extent,  one  of  confidence.  The  customer,  when  a 
demand  is  made  upon  him,  has  the  right  to  call  for  the 
books,  and  to  inspect  his  account.  The  books  are  evidence 
as  much  for  the  one  party  as  for  the  other.  There  may  be 
errors  which  the  customer  has  the  right  to  have  corrected ; 
and  whenevei:  he  is  sued,  he  has  the  right  to  require  that  the 
whole  account  shall  be  produced,  and  the  books  also,  that  he 
may  point  out  errors  and  mistakes,  if  there  be  any.  Now,  if 
the  merchant  may  sue  upon  one  item,  because  the  amount 
happens  to  correspond  with  the  amount  due  at  the  bottom  of 
the  account,  he  may  sue  upon  any  item,  upon  one  which  is 
ten  times  the  amount  of  the  general  balance.  There  is 
nothing  to  prevent  him  but  his  own  sense  of  what  is  right. 
If  he  may  suppress  his  books  in  the  one  case,  and  resort  to 
the  testimony  of  a  convenient  witness  to  prove  his  charge,  he 
may  do  so  in  the  other  case,  and  thus  establish  a  demand  ten 
times  the  amount  he  is  entitled  to.  What  we  insist  upon  is 
this,  that  a  merchant  claiming  from  his  customer  a  balance 
due  upon  account,  and  afterwards  suing  to  recover  it,  must  sue 
upon  the  whole  account,  and,  if  required,  produce  his  books, 
or,  what  is  equivalent,  testimony  that  goes  to  the  whole 
matter,  otherwise  he  stands  in  the  position  of  one  who 
suppresses  evidence,  and  he  who  suppresses  evidence  which 
he  is  bound  to  produce,  is  as  bad  as  he  who  destroys  it. 

The  opinion  of  the  Court  was  delivered  by 

Glovbr,  J.  The  account  current  furnished  by  the  plain- 
tiff) shows  that  the  true  balance  due  by  the  defendant, 
ascertained  from  various  debits  and  credits,  including  the 
rope  and  bagging,  was  not  one  hundred  and  twenty-four 
dollars  and  thirty-four  cents.  It  is  only  by  a  singular  coinci- 
dence that  the  price  of  the  rope  and  bagging  and  the  balance 
so  nearly  correspond ;  but  if  these  were  identical,  the  proof 
of  one  item  of  the  account  does  not  establish  the  others. 
Suppose  the  difference  had  been  greater,  and  the  balance 
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actually  due  by  the  defendaDt  had  been  much  less  than  the 
price  of  the  rope  and  bagging,  would  proof  of  the  latter  show 
the  true  dealings  between  the  parties,  and  ascertain  the 
correct  indebtedness  of  the  defendant?  If  the  plaintiff's 
cause  of  action  had  been  the  draft  in  favor  of  L.  B.  Hanks, 
for  two  hundred  dollars,  which  was  subsequent  in  date  to 
the  rope  and  bagging,  the  proof  of  the  payment  of  this  drafk 
would  establish  a  liability  far  exceeding  the  amount  claimed 
by  the  plaintiff;  and  the  same  result  will  follow  the  applica- 
tion of  the  rule  contended  for  in  the  selection  of  any  one 
item,  the  approximation  to  the  true  indebtedness  depending 
upon  the  amount  of  the  item  selected. 

The  question  is  not  whether  a  party  may  sue  for  a  distinct 
cause  of  action,  but  whether  on  the  proof  of  one  item  of  an 
account  current,  furnished  by  the  plaintiff,  and  exhibiting 
the  whole  dealings  between  the  parties,  some  prior  and  some 
subsequent  in  date  to  the  one  proved,  he  can  recover  the 
amount  of  that  item,  although  it  differs  from  the  correct 
balance  ascertained  to  be  due.  The  real  cause  of  actiqn  is 
the  account  current,  and  until  evidence  is  furnished  of  the 
debits  and  credits  constituting  it,  the  actual  liability  cannot 
be  ascertained. 

Another  objection  to  the  mode  of  proof  insisted  upon,  will 
be  manifest  from  an  inspection  of  the  debits  and  credits.  On 
the  23d  November,  1855 — more  than  two  months  after  the 
rope  and  bagging  were  furnished — the  plaintiff  had  a  balance 
in  his  hands  to  the  defendant's  credit,  of  more  than  seven 
hundred  dollars.  Consequently  the  demand  now  sued  for 
was  then  paid,  and  the  indebtedness  of  the  defendant  arose 
from  other  and  subsequent  liabilities. 

The  proof  offered  was,  therefore,  insufiBcient,  and  the 
motion  to  set  aside  the  nonsuit  is  dismissed. 

O'Neall,  Wabdlaw,  Whitner  amd  Munro,  JJ.,  concurred. 
Motion  dismissed. 
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Wilson  Trammkll  vs.  Daniel  Tkammbll. 

Basement— Qmlract — Frauds,  Statute  of- — Oxae — 
Trespass. 

JL  right  to  erect  a  mill  on  the  land  of  another  is  an  incorporeal  heredita- 
ment and  an  agreement  conferring  such  right  mast  be  in  writing. 

B.  agreed  by  parol  to  allow  A.  to  erect  a  mill  on  his  land  and  to  reduce 
the  agreement  to  writing : — Held,  that  A  could  not  maintain  an  action 
on  the  case  against  B.  for  wrongfully  refusing  to  reduce  the  contract  to 
writing  and  obstructing  him  in  the  use  of  the  mill. 

For  the  wrongful  removal  of  plank  from  a  dam  the  action  must  be  trespass 
and  not  case. 

BEFORE  WARDLAW,  J.,  AT  GREENVILLE,  SPRING  TERM, 

1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"This  was  an  action  on  the  case.  I  treated  it  as  an 
ordinary  action  for  obstruction  of  an  easement;  but  the 
plaintiff's  counsel  had  other  views  of  it,  which  the  declaration, 
grounds  of  appeal,  and  argument  will  explain. 

"There  are  two  counts.  The  first,  complains  in  substance 
that  the  defendant  was  part  owner  of  certain  land.  He,  and 
his  brother,  Jeremiah  Trammell,  the  other  owner  of  the  land, 
agreed  that  the  plaintiff  should  erect  a  mill  on  that  land,  and 
should  have  the  use  of  his  erections,  with  all  necessary 
privileges,  so  long  as  he  chose  to  keep  them  up;  thereby 
induced,  he  built  at  much  expense ;  the  defendant  agreed  to 
sign  a  written  contract,  but  afterwards  wrongfully  and 
injuriously  refused  to  sign,  and  obstructed  the  plaintiff  in  his 
use  of  the  mill. 

"The  second,  complains  that  the  defendant  wrongfully 
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removed  planks  from  a  dam,  so  as  to  obstruct  the  plaintiff  in 
his  use  of  a  mill,  of  which  the  plaintiff  was  proprietor. 

"  The  testimony  showed  that  on  a  small  mountain  stream, 
Daniel  and  Jeremiah,  as  tenants  in  common,  owned  undivided 
shares  of  a  tract  of  land.  Above  that,  the  defendant,  Daniel, 
owned  in  severalty  another  tract;  and  still  higher  up,  the 
plaintiff,  Wilson,  owned  a  third  tract ;  that,  with  a  view  to 
the  common  convenience  of  themselves  and  the  neighborhood, 
the  defendant  proposed  and  urged,  and  the  three  brothers 
a.greed,  that  Wilson  should  have  the  privilege  of  building  a 
mill  on  the  lowest  tract,  and  of  keeping  it  there  so  long  as  he 
pleased,  with  perhaps,  some  condition  about  defendant's 
spring,  which  it  is  not  necessary  now  to  notice ;  that  about 
1848,  the  plaintiff  Wilson,  built  a  mill  on  the  lowest  tract 
and  a  dam  on  the  defendant's  tract,  near  the  line,  and  it  was 
understood  that  whenever  he  desired,  he  should  have  written 
evidence  of  the  privilege  that  had  been  granted  to  him;  that 
the  mill  cost  about  four  hundred  doUars,  and  did  a  fair 
business  till  1852  or  '53,  when  Wilson  and  Daniel  fell  out; 
that  Jeremiah  then  signed  a  paper  which  expressed  and  con- 
firmed the  verbal  agreement ;  but  Daniel  refused  to  sign  it, 
and  at  various  times  before  1857,  (when  this  suit  was  com- 
menced,) pulled  away  boards  from  the  dam,  so  as  to  let  off 
the  water,  and  in  the  end,  to  destroy  much  of  the  custom  and 
value  of  the  mill,  and  that,  although  there  has  been  no 
interference  with  the  dam  since  the  commencement  of  the  suit, 
the  mill  has  done  very  little  because  of  its  bad  condition,  the 
loss  of  confidence  in  it,  and  the  establishment  Of  other  mills. 

"  Upon  motion,  after  argument,  I  granted  a  non-suit ;  hold- 
ing that  an  easement  could  not  be  conveyed  without  writing;^ 
that  trespass,  not  case,  was  the  remedy  for  an  injury  done  to 
the  plaintiff's  possession  or  right  of  tenancy ;  that  the  doctrines 
of  part  performance,  and  compensation  for  expenses  induced 
by  parol  license,  belonged  to  equity,  and  at  law  could  give 
no  title,  even  if  they  might  serve  as  protection  against  an 
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action  of  trespass;  and  that  evil  motive  and  fraudulent 
purpose  could  not  supply  the  deficiencies  of  an  agreement 
whicli  the  parties  themselves  considered  to  be  incomplete 
without  the  writing  required  by  the  law." 

The  plaintiff  appealed  and  now  moved  this  Court,  to  set 
aside  the  non-suit,  on  the  grounds : 

1.  Because  it  is  respectfully  submitted,  that  the  action  can 
be  maintained  on  the  case  made  by  the  plaintiff,  when  the 
defendant  not  only  agreed,  but  urged  and  induced  the  defen- 
dant to  build  a  mill  and  dam  on  his  lands,  at  a  considerable 
expense  of  time  and  money,  promising  as  a  part  of  the  induce- 
ment, that  he  would  give  a  title  in  writing  for  the  privilege 
of  using  and  keeping  them  up,  and  not  only  neglected  so  to 
do,  but  positively  refused  on  request  made,  and  that  such 
case  is  not  within  the  statute  of  frauds,  but  rests  on  its  pecu- 
liar circumstances. 

2.  That  this  case  is  distinguished  from  other  'cases  of 
parol  or  unwritten  grants  of  the  use  of  land,  from  the  fact 
alleged  in  the  declaration,  and  proved  on  the  trial,,  of  the 
ioducements  and  persuasion  used  by  the  defendant,  Daniel 
Trammell,  which  were  connected  with  the  permission  to  build 
a  mill  and  dam  on  his  [defendant's]  land. 

8.  That  the  privilege  or  easement  given  by  the  plaintiff, 
was  at  least  good  from  year  to  year,  without  notice  to  quit, 
and  that  the  acts  of  the  defendant,  suddenly  disturbing  and 
hindering  the  use  after  inducements  had  been  given  to  the 
plaintiff  by  him  to  build  and  have  the  undisturbed  benefit 
of  the  mill,  rendered  the  defendant  liable  to  the  action  of 
the  plaintiff. 

4.  That  although  the  plaintiff  could  not  hold  the  premises 
or  easement  against  the  title  of  the  defendant,  nevertheless. 
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the  conduct  of  the  defendant,  embracing  mala  fides  and  mal- 
feasance on  his  part,  gave  legal  grounds  for  the  action. 

5.  That  the  violation  of  an  agreement,  and  promise  to 
make  written  titles,  which  promise  and  agreement  induce  a 
party  to  expend  money  and  labor,  under  the  urgent  request 
of  the  one  making  the  promise,  will  justify  an  action  on  the 
case,  after  refusal  to  comply,  especially  where  there  were  acts 
of  mala  fides  or  malfeasance  connected  with  the  party  holding 
out  the  inducement. 

Toumes,  for  appellant,  cited  1  Salk.  10;  19  Eng.  C.  L.  B. 
288;  15  Wend.  380;  1  M'C.  543;  10  Wend.  324;  7  Wend. 

380. 

Blfard,  contra.  Plaintiff  claimed  an  easement  under  parol 
agreement.  The  agreement  was  void  under  the  Statute  of 
Frauds.  Harris  vs.  Miller ^  1  Meigs,  158;  Wbodworih  vs.  Sealy^ 
11  lUin.  157 ;  Ullis  vs.  Bradly,  4  Johns.  81 ;  12  Ired.  285 ;  1 
Chand.  118. 

The  opinion  of  the  Court  was  delivered  by 

MuNBO,  J.  The  allegations  in  the  first  count  in  the  decla- 
ration are,  that  under  a  parol  agreement  with  the  defendant, 
and  another,  who  were  joint  proprietors  of  a  tract  of  land, 
the  plaintiff  erected  a  mill  thereon.  That  the  defendant  had 
agreed  to  reduce  said  contract  or  license  into  writing,  but  had 
afterwards  wrongfully  and  injuriously  refused  to  do  so,  and 
obstructed  the  plaintiff  in  the  use  of  his  mill. 

The  right  to  erect  a  mill  on  the  land  of  another,  is  an 
incorporeal  hereditament,  and  falls  directly  within  the  express 
provisions  of  the  Statute  of  Frauds,  and  must  therefore  be  in 
writing.  In  3  Kent,  352,  the  doctrine  is  thus  stated: — "A 
claim  for  an  easement,  must  be  founded  upon  a  grant  by 
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deed,  or  writing,  or  upon  presumption  whicli  supposes  one, 
for  it  is  a  permanent  interest  in  another's  land,  with  a  right 
at  all  times  to  enter  and  enjoy  it." 

Of  the  necessity  of  some  instrument  in  writing  to  perfect 
the  right  in  question,  the  parties  appear  to  have  been  fully 
aware,  for  it  was  the  defendant's  refusal  to  comply  with  his 
promise  to  reduce  it  into  writing  that  constitutes  the  grava- 
men of  the  plaintiff's  complaint. 

Whether  the  plaintiff  would  be  entitled  to  redress,  in 
another  forum,  for  having  erected  a  mill  on  the  defendant's 
land,  upon  the  faith  of  a  parol  license,  coupled  with  the 
assurance  that  the  agreement  would  be  reduced  into  writing, 
and  the  defendant's  subsequent  refusal  so  to  do,  is  a  matter 
about  which  we  express  no  opinion — it  being  sufiBcient  for  us 
to  say,  that  we  know  of  no  form  of  action  by  which  adequate 
redress  can  be  afforded  fcJr  such  a  wrong  in  a  Court  of  Law. 

Nor  can  Ave  perceive  that  the  matters  complained  of  in  the 
second  count  are  less  liable  to  objection ;  with  this  difference 
however, — that  although  they  do  exhibit  a  valid  cause  of 
action,  and  proper  to  be  redressed  by  a  Court  of  Law;  it  is 
nevertheless  obvious,  that  the  form  of  action  has  been  entirely 
misconceived.  The  wrongful  removal  of  plank  *for  a  dam — 
which  is  the  matter  complained  of— although  furnishing  good 
ground  for  an  action  of  trespass  vi  et  armis,  can  hardly  be 
redressed  by  an  action  on  the  case,  the  appropriate  function 
of  which  is,  the  redress  of  injuries  that  are  indirect  and  con- 
sequential— ^not  such  as  are  direct  and  immediate. 

We  are  therefore  satisfied  that  the  non-suit  was  properly 
granted  on  circuit,  and  that  the  motion  to  set  it  aside  must 
be  dismissed — and  it  is  so  ordered.  y 

O'Neall,  Wardlaw,  Whitkbb,  and  Glovkb,  JJ.,  con- 
curred. 

Motion  dismissed. 

*  From. 
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W.  F.  B.  Haynswoeth  vs.  Thomas  D.  Frierson. 

Executors  and  AdministrcUors — Administration — Assets 

—Sheriff. 

An  administrator  cannot  maintain  an  action  against  a  sheriff  for  the  pro- 
ceeds of  chattels  sold  under  an  execution  against  the  intestate  lodged 
in  his  Ufetime,  even  though  there  be  no  other  assets,  and  there  are 
funeral  and  other  expenses  of  the  last  illness  unpaid. 

BEFORE  GLOVER,  J.,  AT  SUMTER,  SPRING  TERM,  1858. 

The  report  of  hia  Honor,  the  presiding  Judge,  is  as  follows: 
'*The  plaintiff  Commissioner  in  Equity  for  Sumter  Dis- 
trict, claims,  under  authority  in  the  nature  of  letters  ad  bona 
colUgenda,  under  the  hand  and  seal  of  the  Ordinary  of  Sumter 
District,  issued  under  the  Derelict  Estates  Act  of  1857,  the 
sum  of  eighty-two  dollars  and  thirty-two  cents  from  the  de- 
fendant, the  sheriff  of  Sumter  District 

"  Samuel  J.  Wesberry  died  intestate,  some  time  in  1857. 
There  was  at  the  time  of  his  death  a  judgment  in  favor  of  B. 
"W.  Bonney,  against  him,  the  Ji.  fa.  upon  which  was  in  the 
sheriff's  hands.  After  the  death  of  Wesberry,  the  sheriff 
levied  upon  the  chattels  of  the  intestate,  which  he  afterwards 
sold.  No  administration  having  been  taken  out  on  Wes- 
berry's  estate,  letters  as  above  stated  were  granted  to  the 
plaintiff  after  the  levy  and  before  the  sale.  Notice  was  given 
to  the  sheriff  of  the  plaintiff's  claim,  to  wit :  that  the  proceeds 
of  sale,  amounting  to  eighty-two  dollars  and  thirty-two  cents 
be  paid  to  him,  to  be  retained  by  him,  iEts  provided  for  by  the 
Derelict  Law,  until  administration  should  be  granted  on  said 
estate. 
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"  The  sheriff  refusing  to  pay  over  the  said  money,  this 
action  was  brought  to  recover  it. 

"  It  is  admitted  that  there  are  claims  for  expenses  of  the 
intestate  during  his  last  illness.    A  non-suit  was  ordered." 

The  plaintiff  appealed  and  now  moved  this  Court  that  the 
non-suit  be  set  aside,  on  the  ground : 

That  by  the  Act  of  1780,  sec.  26,  5  Stat.  Ill,  debts  due 
by  an  intestate,  are  arranged  in  certain  degrees  or  classes — 
judgments  and  executions  being  postponed  to  funeral  and 
other  expenses  of  the  last  sickness,  charges  of  letters  of  admin- 
istration and  debts  due  to  the  public,  that  all  the  personal  pro- 
perty of  the  intestate  is  assets  in  the  hands  of  the  administrator 
for  the  payment  of  the  intestate's  debts  in  the  order  fixed  by 
the  said  Act :  that  such  payment  would  in  this  case  be  defeated 
if  the  sheriff  be  allowed  to  appropriate  the  sum  in  his  hands 
towards  the  satisfaction  of  the  execution  in  his  office  to  the 
exclusion  of  preferred  debts — that,  therefore,  the  phiintiff  is 
entitled  to  recover  from  the  sheriff  the  said  sum  of  money, 
and  retain  the  same,  as  the  custodian  appointed  by  law,  until 
an  administrator  be  appointed,  who  can  administer  the  estate, 
and  with  the  assets  pay  the  debts  of  the  intestate,  according  to 
their  priority  as  by  law  established. 

W.  F.  B.  Haynsworih^  for  appellant. 

jBlanding^  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wabdlaw,  J.  Let  it  be  considered  that  the  plaintiff  has 
all  the  rights,  which  would  pertain  to  him  if  ordinary  letters 
of  administration  on  the  estate  of  S.  J.  Wesberry  had  been 
granted  to  him,  after  the  levy  and  before  the  sale  by  the 
sheriff;  and  further  that  the  visible  effects^  which  have  been 
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sold  by  the  sheriff,  constituted  the  whole  of  the  said  estate. 
It  must  also  on  the  other  hand,  be  understood,  as  was  admitted 
in  argument,  although  it  seems  doubtful  in  the  report,  that 
no  notice  of  the  plaintiff's  claim  was  given  to  the  sheriff' 
before  the  sale. 

Several  cases  in  our  Court  of  Equity  {Ruiledge  vs.  Rutkdge^ 
1  McC.  Ch.  471 ;  Keckly  vs.  Keckly,  2  Hill,  Ch.  257)  seem  to 
have  declared  that  the  order  for  payment  of  debts  by  an  ex- 
ecutor or  administrator,  which  is  prescribed  by  the  Act  of 
1789  (5  Stat.  Ill,  §  26)  refers  only  to  such  assets  in  the 
hands  of  an  executor  or  administrator,  as  remain  after  satis- 
faction of  the  liens  which  existed  at  the  death  of  the  testator 
or  intestate.  These  cases  rest  mainly  upon  two  earlier  cases 
in  that  Court — viz. :  first,  The  Commissioner  vs.  Greenwood^  1 
Des.  452,  600,  where  the  levy  had  been  made  in  the  debtor's 
lifetime,  and  there  was  neither  executor  nor  administrator; 
and  second.  Brown  vs.  Oilliland^  3  Des.  542,  where  it  seems 
to  have  been  conceded  that  a  slave  sold  by  an  executor,  under 
an  order  from  the  Ordinary,  was,  in  the  hands  of  the  pur- 
chaser liable  to  the  lien  of  Sifi./a.  against  the  testator,  which 
was  lodged  in  his  lifetime.  (See  2  Rich.  Eq.  254,  258.) 

It  may  be  that  in  a  far  stronger  case  than  the  plaintiff  now 
presents,  debts  which  in  the  prescribed  order  have  precedence 
of  executions,  would  be  obliged  to  yield  to  general  liens  that 
had  effect  at  the  death  of  a  testator  or  intestate ;  and  I  do  not 
pretend  to  know  whether  the  Court  of  Equity  would  in  any 
case  maintain  the  priority  of  "  funeral  and  other  expenses  of 
the  last  sickness"  over  an  execution,  nor,  if  it  would,  what 
would  be  the  mode  of  proceeding.  But  I  know  that  a  sheriff 
is  bound  under  the  exigency  of  a^./a.  to  make  and  pay  over 
money  without  delay,  and  I  would  not  listen  to  an  excuse  for 
his  neglect  of  the  duty  to  pay  what  he  had  made,  urged  upon 
the  ground  that  an  administrator  demanded  the  money  and 
said  that  funeral  expenses  had  not  been  paid.  In  some 
other  way,  and  not  by  action  against  the  sheriff  for  proceeds 
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of  a  sale  under  execution,  must  the  administrator  or  the  per- 
son who  paid  the  funeral  expenses,  present  his  claim,  if  he 
would  render  it  plausible. 

In  our  case  of  Salvo  &  Wade  vs.  Schmidt^  2  Spear,  512, 
whilst  a  landlord,  who  took  goods  under  a  distress  warrant, 
issued  before  the  death  of  the  tenant,  but  levied  after,  was 
held  answerable  as  executor  de  son  tort  for  the  funeral  expenses, 
the  argument  distinguishes  between  a  distress  warrant  which 
does  not  have  a  lien,  and  2kfi.fa^  which  has,  but  admits  that 
the  case  might  have  been  diflferent  if  there  had  been  a  levy 
under  the  warrant  before  the  death  of  the  tenant. 

The  motion  is  dismissed. 

CNball,  Whitnbb,  Glovbb,  and  Munro,  JJ.,  concurred. 
Motion  dismissed. 
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Union  Bank  (of  Ga.)  vs.  Hodges  &  Smith. 
Pleading — Former  Recovery — Copartners. 

A  recovery  against  two  partners,  where  there  are  more,  is  no  bar  to  a 
sabseqnent  suit  against  all  the  partners  on  the  same  cause  of  action. 

BEFORE  WARDLAW,  J.,  AT  ABBEVILLE,  SPRING  TERM, 

1858. 

This  was  an  aotion  of  assumpsit  on  a  promissory  note 
signed  '* Hodges  &  Smith"  payable  sixty  days  after  date  to 
their  own  order  and  endorsed  by  ** Hodges  &  Smith"  to  the 
plaintiff.  The  defendants  were  Elihn  Hodges,  Isaac  Smith, 
and  Robert  Smith,  and  they  were  sued  as  partners  in  trade 
under  the  style  of  Hodges  &  Smith.  The  pleas  were  the 
general  issue  and  a  former  recovery  against  two  of  the 
defendants. 

It  appeared  that  Elihu  Hodges  and  Isaac  Smith  as  osten- 
sible partners,  conducted  a  grocery  business  in  Hamburg,  that 
against  them  the  plaintiff  recovered  judgment  on  the  note 
sued  on  in  this  action,  at  Edgefield,  in  April,  1853 ;  and  that 
the  purpose  of  the  present  action  was  to  make  Robert  Smith 
also  liable,  w'ho  was  alleged  to  have  been  one  of  the  partners 
of  the  firm  of  Hodges  &  Smith. 

His  Honor  held  that  the  former  recovery  barred  another 
action  upon  the  note;  and  the  plaintiff  having  no  evidence 
besides  the  note  itself,  to  sustain  any  of  his  counts,  a  verdict 
was  rendered  for  the  defendants. 

The  plaintiff  appealed  and  now  moved  this  Court  for  a  new 
trial  on  the  grounds 
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1.  Because  his  Honor  erred  in  holding  that  a  former 
recovery  of  judgment  against  two  partners,  without  satisfac- 
tion, was,  as  a  plea  a  bar,  and  as  evidence,  conclusive  in  a 
suit  against  all  the  partners,  by  the  same  plaintiff  for  the  same 
cause  of  action. 

2.  Because  in  the  present  action  there  is  a  count  in  the 
declaration,  charging  the  defendants  as  acceptors  of  a  bill  of 
exchange,  a  count  for  money  loaned  and  advanced,  a  count 
on  an  account  stated,  and  a  count  for  interest  for  forbearance 
of  money  lent  and  advanced;  and  his  Honor  erred  in  holding 
that  the  bill  or  note  itself,  the  subject  of  the  former  recovery, 
was  not  evidence  competent  to  go  to  the  jury  in  support  of 
said  counts. 

3.  Because  the  bill  or  note  was  not  itself  the  debt,  but 
merely  the  evidence  of  it;  and  his  Honor  erred  in  holding 
that  judgment  on  the  note  against  two  of  the  partners,  was 
an  extinguishment  of  the  original  debt  or  cause  of  action 
against  all  the  partners. 

Wilson,  for  appellant  A  judgment  or  former  recovery  is 
a  good  plea  in  bar  only  in  a  suit  between  the  same  parties, 
and  for  the  same  cause  of  action.  It  is  no  bar,  nor  is  it  evi- 
dence for  or  against  a  stranger  to  the  former  record. — 1  Phil. 
Ev.821,  326,  327,  Cowan  &  HUVs  Notes,  page  818,  note  571; 
Burst  ys.  McNeil,  1  Wash,  C.  C.  70,  75;  Meachem  vs.  Cochran^ 
1  M'C.  338 ;  Treasurers  vs.  Bates,  2  Bail.  382.  Plea  of  former 
recovery  against  me  of  several  joint  trespassers,  or  joint 
contractors  without  averment  of  satisfaction,  is  no  bar  to  a 
suit  against  another  for  the  same  cause  of  action.  Nor  is  it  a 
bar  to  a  suit  against  all  the  joint  trespassers  or  contractors; 
and  it  is  immaterial  whether  the  contract  be  joint  and  several 
or  joint  only.  Hawkins  vs.  HaiUm,  1  N.  &  M*0.  318,  319 ; 
Park  vs.  Hopkins,  2  Bail,  411;  Treasurers  vs.  Bates,  lb.,  382; 
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Collins  VS.  Lemasiers  &  Lee,  1  Bail.  348  to  353;  Watson, 
Orews  &  Co.,  vs.  Owen  &  Co,,  1  Bich.  Ill,  114;  Livingston  vs. 
Bishop,  1  Johns.  B.  290, 293 ;  Sheehy  vs.  Mdndeville  &  Jamism, 
6  Cranch,  254  to  266;  Comyn's  Digest,  Action  (L.  4.);  Yelv. 
67;  Cro.  Jac,  74.  All  contracts  by  partners  are  joint  and 
several.  Rice  vs.  Shaie,  5  Bur.  2613,  2614:  Watson  Partn., 
436;  Tooke  vs.  Bennet,  3  Cain's  Bep.,  4;  Brovm  vs.  Belches,  1 
Wash.  Bep.  8 ;  Ayrey  vs.  Davenport,  5  Bos.  &  Pul.,  475.  Sed 
vide  contra:  CoUyer  Partn.  Sec.  757  and  note  3 ;  King  vs. 
Hore,  13  Mees.  &  W.,  494;  Traftm  vs.  Kearney,  5  Hill,  (N.  Y.) 
86 ;  Robertson  vs.  Smith,  18  Johns  B.  481.  A  promissory  note 
unless  given  and  accepted  as  satisfaction,  does  not  extinguish 
an  open  account.  If  the  note  does  not  extinguish  the 
account,  neither  does  the  judgment  on  the  note.  Watson, 
Crews  &  Co.,  vs.  Owens  A  Co,,  1  Bich.  112 ;  Dogan  vs.  Ashhy, 

1  Bich.  36 ;  Chastain  vs.  Johnson,  2  Bail.  674 ;  BarelU,  Torre  A 
Co,,  vs.  Brown  S  Moses,  1  McC.  449 ;  Costelh  vs.  Cave  Jt  Bradley, 

2  Hill,  529;  Sughes  vs.  Wheeler,  8  Gowen,  77,  84.  A 
promissory  note  by  defendant  to  the  plaintiff  is  evidence  under 
the  count  for  money  lent.  The  note  imports  that  the  maker 
has  so  much  money  of  the  payee  in  his  hands.  2  Stark.  Ev. 
79;  Harris  vs.  Hunibach,  1  Bur.  374,  375;  Story  vs.  Atkins,  2 
Stra.  720,  725;  Matthews  vs.  Fogg,  1  Bich.  369,  372,  and  note 
(a)  373;  Haviland,  Bisley  &  Co,,  vs.  Simons,  4  Bich.  338,  342; 
Hughes  vs.  Wheeler,  8  Gowen,  77,  84;  Israel  vs.  Douglass,  1 
H.  Bl.  239.  He  further  cited  1  Gh.  PI.  546,  556,  566 ;  1  Stra. 
509 ;  1  Dev.  Eq.  466. 

McOowan,  contra,  cited  and  relied  upon  King  vs.  Hoar,  13 
Mees.  &  W.  494,  which  directly  decided  the  question  in  this 
case;  Fare?  vs.  Johnson,  13  Mass.  148;  11  Gill.  &  J.  11;  9  S. 
&  B.  142;  4  Johns.  Gh.  560;  5  Wend.  240;  2  McM.  348;  5 
Hill,  K  Y.  83. 

The  opinion  of  the  Gourt  was  delivered  by 

O'Neall,  J.    It  may  be  conceded  that  the  plea  in  England, 
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Massachusetts,  and  perhaps  other  States  of  this  ITnion,  would 
be  held  good ;  King  and  another  vs.  Hoar,  13  Mees.  &  Welsby, 
498:  still  it  by  no  means  follows  that  such  must  be  the 
decision  here.  What  have  been  the  decisions  in  this  State  ? 
Beginning  with  Collins  vs.  Lemaslers  and  Lee^  1  Bail.  348,  the 
decisions  have  been  uniform,  that  on  a  joint  contract  a  plea 
by  one  defendant  of  a  former  recovery  on  the  same,  against 
his  co-defendant,  without  satisfaction,  is  no  bar.  In  the 
Treasurers  vs.  Bates^  2  Bail.  382,  the  sheriff  had  confessed 
judgments,  and  these  were  set  up  as  defences  in  favor  of 
himself  and  sureties  in  a  joint  action  on  his  ofiBcial  bond. 
In  that  case  it  was  said,  *'it  is  well  settled,  that  if  one  joint 
contractor  is  sued  separately  and  a  recovery  had,  and  he  is 
afterwards  sued  jointly  with  the  others,  he  alone  against 
whom  the  recovery  was  had  can  plead  it  in  bar,  and  that  the 
others  have  no  right  to  make  the  objection  if  he  does  not 
choose  to  rely  on  it.  Sheehy  vs.  Mandeville  and  Jamieson^  6 
Cranch,  253;  Collins  vs.  Lemasters  and  Lee,  1  Bail.  348. 
Neither  of  these  cases,  however,  decide  that  it  would  be  a 
good  plea  in  bar  for  the  defendant,  against  whom  the  recovery 
was  had,  in  a  joint  action  against  all  the  contractors.  I  am 
satisfied  it  would  not.  For  if  it  was,  the  party  could  never 
recover  at  all  against  the  others.  He  must  recover  in  a  joint 
action  on  a  joint  contract  against  all  the  parties  or  none, 
except  in  the  case  of  a  certificated  bankrupt,  insolvent  debtor, 
and  perhaps  an  infant.  Hence  if  the  plea  were  good  for  one 
it  must  be  for  all :  and  we  have  already  seen  the  others  can- 
not plead  it.  The  judgment  against  one  of  several  joint  con- 
tractors, is  a  nullity ;  it  may  be  arrested  at  any  time  before 
execution."  These  dicta^  though  not  necessary  for  the  decision 
of  the  case,  had  the  concurrence  of  the  whole  Appeal  Court, 
Johnson,  Harper,  and  myself.  For  the  Treasurers  vs.  Bates, 
was  regarded  as  so  important  as  a  leading  case,  that  it  was 
deemed  advisable  that  the  opinion  should  be  prepared  and 
read  over  in  consultation,  so  that  every  position  contained  in 
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it  should  have  the  concurrence  of  each  and  all  the  members  of 
the  Court.  This  was  done,  and  the  opinion  is  therefore  to  be 
considered  as  having  in  every  word  the  concurrence  of  each 
and  all. 

In  the  case  of  Watson  Orews  &  Co.  vs.  Owens  &  Co.,  1  Rich. 
Ill,  it  was  held  that  a  recovery  on  the  note  of  one  of  the 
partners  was  no  bar  to  an  action  brought  for  goods,  wares  and 
merchandize,  for  which  the  note  was  given  against  the  said 
partner  and  the  then  dormant  partners.  When  to  this  array 
of  authority  is  added,  Sheehy  vs.  Mdndeville  and  Jamieson^  6 
Cranch,  253,  in  which  C.  J.  Marshall  ruled  that  a  recovery 
against  one  could  not  be  set  up  as  a  bar  to  protect  both  sued 
on  the  joint  contract,  there  would  seem  to  be  no  reason  why 
we  should  defer  to  cases  decided  subsequently  in  England 
and  elsewhere. 

I  concur  very  much  in  what  was  so  strongly  said  by  Mr. 
Wilson,  the  counsel  for  the  plaintiff,  a  decision  sustaining  such 
a  plea  would  be  directly  favoring  fraud.  The  dormant  partner 
is  most  commonly  unknown  to  all,  except  his  partners.  If 
they  be  insolvent,  as  is  said  to  be  the  case  Acre,  they  would 
have  nothing  to  do  (if  the  decision  were  that  the  plea  was 
good)  but  be  silent,  let  judgment  go  against  them,  and  their 
friend,  the  dormant  partner,  would  escape  all  liability.  I^ 
however,  they  should  be  solvent,  then  they  could  plead  the 
non-joinder  of  the  dormant  partner,  and  turn  the  plaintiff 
over  to  a  new  writ.  Thus  they  would  have  all  the  advan- 
tages without  sharing  any  of  the  perils.  It  is  the  duty  of  the 
ostensible  partners  to  plead  the  non-joinder;  if  they  do^ot, 
a  recovery  against  them  should  be  treated  as  a  recovery  on  a 
several  contract,  and  not  as  a  bar  in  favor  of  the  dormant 
partner.    I  think  the  plea  should  have  been  overruled. 

The  motion  for  a  new  trial  is  granted. 

Whitner,  Glover,  and  Munro,  JJ.,  concurred. 
Motion  granted. 
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The  State,  ex  re  Geo.  Stone  and  others  vs.  The  Com- 
missioners OF  BOADS. 

Hoad  Law — Jurisdiction  of  Gommiseionera  of  Roads — 

Alterations. 

The  OommisBioners  of  Roads  have  the  power  to  make  alterations  in  the 
public  roads  ;  and  a  deviation  for  one  mile  hM  to  be  sach  an  alteration 
as  they  have  power  to  make. 

BEFORE  WARDLAW,  J.,  AT  ANDERSON,  SPRING  TERM, 

1858. 

Eule  on  the  Commissioners  of  Eoads  of  the  forty-second 
regiment  of  South  Carolina  Militia,  requiring  them  to  show 
cause  why  a  mandamus  should  not  issue  to  compel  them  to 
restore  the  old  road  and  highway  leading  from  Anderson 
Court  House  to  Greenville  Court  House,  as  recently  obstructed 
and  discontinued,  under  their  authority,  near  the  residence  of 
Col.  Wm.  S.  Pickens. 

It  appeared,  at  the  return  of  the  rule,  that  the  alteration 
had  been  made  on  the  land  of  W.  S.  Pickens,  and  at  his 
instance ;  that  the  new  part,  about  one  mile  in  length,  was 
somewhat  longer  than  the  old,  and  that  the  Board,  after  due 
advertisement,  and  after  hearing  petitions  on  both  sides,  had 
adopted  the  alteration,  believing  that  it  was  for  the  public 
good. 

Affidavits,  both  for  and  against  the  motion,  were  sub- 
mitted. 

His  Honor  overruled  the  motion  for  a  mandamus,  and  the 
relators  appealed. 
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Reed,  for  appellants, .  cited  Act  1831,  9  Stat.  590;  Act 
1825,  9  Stat.  559;  State  vs.  BroyUs,  1  Bail.  134;  Maddox  vs. 
Ware,  2  Bail.  316;  State  vs.  Gommissioners,  4  McC,  5;  Price 
vs.  Commissioners,  3  HiU,  314 ;  10  Rich.  303 ;  Tap.  on  Man.  75. 

McOowan,  contra.  The  Commissioners  had  the  power  to 
do  what  they  have  done ;  and  that  is  an  end  of  the  matter. 
This  Court  cannot  review  their  decision,  and  say  that  they 
acted  unwisely — ^that  the  alteration  was  not  for  the  puhlic 
good.  Their  judgment  concludes  the  matter.  If  they  have 
done  wrong,  they  alone  can  correct  it.]  Commissioners  vs. 
Murray,  1  Rich.  335. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  A  single  question  is  involved  in  all  the  grounds 
of  appeal,  and  the  answer  to  that  depends  upon  the  powers 
vested  in  the  Commissioners  of  Roads  to  make  alterations  in 
the  public  highways  under  their  jurisdiction. 

The  positions  taken  are :  1st,  that  the  Commissioners  have 
no  such  power ;  and  2d,  that,  conceding  the  power,  it  is  con- 
fined to  slight  changes  to  avoid  obstacles,  and  without  preju- 
dice to  the  public.  Two  cases  aire  relied  upon  by  the 
appellant's  counsel,  in  support  of  the  second  proposition, 
which  directly  controvert  the  first.  {Maddox  vs.  Ware,  2  Bail. 
316,  and  The  State  vs.  Commissioners  of  Boads,  4  McC.  5.)  In 
both  cases  it  was  held,  that  the  Board  of  Commissioners  had 
the  authority  to  alter  or  change  the  established  roads,  and 
certain  limitations  to  the  exercise  of  this  authority  are  pre- 
scribed :  "  Slight  alterations  in  the  direction  of  old  roads  for 
the  bona  fide  purpose  of  avoiding  obstacles  and  remedying 
defects," — "  particularly  when  the  alteration  is  at  the  request 
of  the  individual  over  whose  land  the  road  runs,  and  where 
it  is  productive  of  no  great  inconvenience."  It  is  necessaiy 
that  such  power  should  be  conferred  on'  those  charged  with 
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the  datj  of  superintending  and  keeping  in  repair  the  high- 
ways of  the  country.  If  no  deviation  be  allowed  from  the 
original  road  bed,  serious  inconvenience  to  the  public  would 
result  from  obstacles,  injudicious  locations,  &c.,  which  admit 
of  an  easy  remedy  by  short  deflections  from  the  main  track ; 
on  the  other  hand,  such  alterations  are  proper  where  they  are 
made  at  the  request  of  the  owner  over  whose  land  the  road 
runs:  provided  the  public  receive  no  detriment  from  the 
change.  The  public  good  is  paramount,  but  private  interests 
should  not  be  sacrificed  to  it  without  manifest  necessity ;  and 
as  far  as  the  one  or  the  other  is  involved  in  the  highways,  no 
fear  of  their  invasion  can  be  reasonably  indulged  from  the 
abuse  of  the  guarded  powers  vested  in  the  Commissioners  of 
Boads. 

The  complaint  of  the  relators  is,  that  the  change  was  made 
for  the  accommodation  of  an  individual,  against  the  wishes 
of  those  interested  in  the  use  of  the  way,  and  that  the  change 
is  not  slight,  but,  in  effect,  the  opening  of  a  new  road.  If  no 
inconvenience  results  to  the  public  from  a  mere  change  which 
promotes  the  interest  of  the  freeholder,  a  continuance  of  the 
old  line,  because  it  accommodates  an  individual,  would  be  a 
perverse  and  unreasonable  exercise  of  power.  The  deviation 
in  this  case  is  more  than  one  mile,  and  that,  it  is  argued,  is 
neither  slight  nor  for  a  short  distance,  and  we  are  referred  to 
lexicographers  for  a  definition  of  the  terms  employed.  We 
prefer  the  authority  of  the  case  of  the  Commissioners  of  Roads 
vs.  Murray  (1  Kich.  335),  where  the  alteration  was  greater, 
and  the  language  of  the  Court  is,  "  The  power  of  the  Board 
to  make  alterations  in  a  road  cannot  well  be  doubted.  It  is 
not  making  a  new  road,  it  is  only  the  making  of  such  altera- 
tions and  deviations  in  a  road  already  existing,  as,  in  their 
judgment,  the  public  interest  may  require.  This  must  be 
done  in  good  faith,  and  not  under  the  pretence  of  alteration 
to  make  a  new  road."  Changes  made  in  an  extended  line  of 
road  may  be  inconsiderable,  which  in  one  of  limited  extent 
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would  be  important.  But  the  expediency  and  extent  of  the 
change  must  be  submitted  to  the  decision  of  the  Board  of 
Commissioners,  in  whom  the  authority  is  vested  to  make 
alterations,  and  we  will  not  presume  that  the  defendants 
intended,  under  the  pretence  of  a  change  in  the  road,  to  evade 
the  law.  We  rather  presume  that  they  complied  with  what 
the  law  requires,  and  decided  after  a  Ml  and  an  impartial 
consideration,  and  the  evidence  authorizes  this  presumption. 
It  is  probable  that  a  majority  of  the  travelling  public  believe 
the  alteration  improper,  but  we  are  of  opinion  that  it  is  gene- 
rally safer,  in  such  questions,  to  rely  on  the  judgment  of  those 
tribunals  charged  with  the  decision  of  them,  than  on  demo- 
cratic majorities. 

This  conclusion  makes  it  unnecessary  to  decide  whether  the 
relators  can,  by  mandamus,  compel  the  Commissioners  to 
restore  the  old  road. 

Motion  dismissed. 

O'Neall,  Wardlaw,  Whitner,  and  Munro,  JJ.,  con- 
curred. 

Motion  dismissed. 
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Thomas  Cubby  and  Wife  and  others  vs.  John  S.  Sims  and 
Matilda  Jeteb. 

Wills  and  Testaments — Limitation  of  Estates — Executory 

Devise. 

Testator  devised  land  "  to  F.  L.,  widow  of  0.  L.,  deceased,  and  if  it 
should  happen,  that  said  F.  L.  shonid  die  without  heirs,  lawful  be- 
gotten of  her  body,  that  then  the  said  land  shall  descend  to  her  sister 
J.'s  children,  in  common." — Held,  that  F.  L.  took  a  fee-simple  estate 
in  the  land — and  that  the  limitation  to  J.'s  children  was  void  for 

remoteness. 

* 

BEFORE  O'NBALU  J.,  AT  UNION,  FALL  TERM,  1857. 

Gteorge  Linam,  by  his  will,  dated  in  1815,  devised  as  fol- 
lows: "I  give  to  Prances  Linam,  widow  of  Charles  Linara, 
deceased,  the  one-half  of  certain  tracts  or  parcels  of  land," 
(describing  them)  "  and  if  it  should  happen  that  the  said 
Frances  Liman  shonld  die  without  heirs,  lawful  begotten  of 
her  body,  that  then  the  said  land  shall  descend  to  her  sister 
Judith's  children,  in  common." 

Frances  Linam  intermarried  with  Nathaniel  Rochester,  and 
afker  the  death  of  testator,  she  and  her  husband  conveyed 
the  land  to  H.  D.  Vanlew,  who  conveyed  to  the  defendants. 

Frances  Rochester  died  in  1846,  leaving  no  children  sur- 
T^iving  her;  and  this  action  of  trespass  to  try  title  was 
brought  by  the  children  of  her  sister  Judith,  who  claimed  the 
land  under  the  executory  limitations  of  George  Linam's  will. 

His  Honor  held  that  the  limitation  was  good  and  the 
plairitifiF  had  a  verdict. 

The  defendants  appealed. 

Thomson,  for  appellants,  cited  Buist  vs.  Dawes,  4  Rich.  Eq. 
421 ;  Lyon  &  Norwood  vs.  Walker,  8  Rich.  307 ;  4  Kent,  10 ; 
Vol.  XI.— 32 
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Jones  vs.  Postell^  Harp.  92 ;  Addison  vs.  Addison^  9  Bich.  Eq. 
58;  Bail.  Eq.  48;  Scanlan  ys.. Porter,  1  Bail.  427;  4  McC. 
439 ;  4  Kent,  541  note  e.;  Bich.  Eq.  Cases,  419. 

Oadberry,  contra,  cited  4  Des.  880 ;  1  McC.  Ch.  60 ;  2  Bro. 
0.  B.  507 ;  5  Bich.  Eq.  525 ;  1  Strob.  132. 

The  opinion  of  the  Court  was  delivered  by 
WardlaW,  J.  The  Act  of  1853,  (12  Stat.  298,)  is  inappli- 
cable to  this  case,  for  the  testator  here  died  before  that  Act 
was  passed.  In  case  of  great  doubt  the  expression  of  the 
legislative  desire  might  incline  the  balance,  but  neither  did 
the  Legislature  intend  to  give,  nor  could  the  Court  constitu- 
tionally give  a  retro  active  operation  to  the  Act.  The  hope 
that  such  cases  will  be  prevented  by  the  Act  from  troubling 
the  Court  so  frequently  hereafter,  as  they  have  heretofore 
done,  as  well  as  the  ample  discussions  given  to  the  subject  in 
cases  to  be  found  in  our  reports,  render  any  enlarged  observa- 
tions upon  this  case  unnecessary ; — but  they  have  not  pre- 
vented its  careful  examination.  Beferring  to  Carr  vs.  Parierj 
1  McC.  Ch.  60;  Mazyck  vs.  Vanderhorst,  Bail.  Eq.  48,  and 
the  many  cases  which  may  be  found  cited  in  those,  we  merely 
express  now  our  unhesitating  opinion,  that  Frances  Linam 
took  in  the  land  in  question  a  fee-simple,  which  the  testator 
desired  to  make  subject  to  an  executory  devise : — ^that  the 
contingency  upon  which  the  executory  devise  was  made  to 
depend  was  the  indefinite  failure  of  the  heirs  of  her  body : 
that  such  contingency  is  too  remote,  as  it  may  not  have  hap- 
pened within  the  prescribed  period  of  a  life  or  lives  in  being 
and  twenty -one  years  afterwards :  and  of  course  that  the  fee 
devised  to  her  was  absolute.  | 

The  only  circumstances  suggested  to  restrain  the  generality 

of  the  expression  "  die  without  heirs  of  her  body,"  are  first, 

that  the  limitation  over  was  to  persons  in  ewf,   (if  indeed 

**  her  sister  Judith's  children"  were  in  esse  at  the  making  of 

he  will  or  even  at  Frances's  death) — ^and,  second,  that  the 
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land  was  to  ^^  descend^  to  them  in  common.  These  circum- 
stances were  considered  in  Lyon  vs.  Norwood^  8  Bich.  807, 
and  the  first  and  most  material  of  them  in  Garr  vs.  Porter: 
and  in  these  cases  and  others  to  which  they  refer,  were  held 
insufficient. 

.  It  appears  to  the  Court  that  the  plaintifb  have  shown  no 
title  to  the  land  in  question ;  and  the  verdict  is  set  aside,  and 
a  new  trial  ordered. 

Motion  granted. 

Glover  and  Munbo,  JJ.,  concurred. 

CNball,  J.,  dissenting,  said : — ^I  think  now,  as  I  did  on 
the  circuit,  that  the  executory  devise  to  the  plaintiffs  is  good. 
The  devise  to  Frances  Linam  is  a  fee  defeasible.  For  the  Act 
of  1824  dispenses  with  words  of  inheritance,  or  perpetuity : 
and  the  fee  is  defeasible  on  dying  ''without  heirs  lawful 
begotten"  of  her  body.  Bedon  vs.  Bedcm,  2  Bail.  251.  The  de- 
vise over  is,  '*  that  then  the  said  land  shall  descend  to  her  sister 
Judiths  children^  in  covnmon^^  The  question  is,  ^is  this  limi< 
tation  too  remote?"  It  is  strange  after  the  Legislature  in 
1868  have  established  as  a  canon  of  construction  in  all  future 
wills  '^  that  where  an  estate  shall  be  limited  to  take  effect  on 
the  death  of  any  person  without  heirs  of  the  body  or  issue, 
or  issue  of  the  body,  or  other  equivalent  words,  such  words 
shall  not  be  construed  to  mean  an  indefinite  failure  of  issue, 
but  a  failure  at  the  time  of  the  death  of  such  person,"  12  Stat. 
299,  the  Cburts  should  still  by  strained  construction  defeat 
the  manifest  intention  of  the  testator.  After  such  an  ex* 
pression  of  the  public  will,  it  seems  to  me  it  would  be  well 
to  conform  to  it,  in  every  case  where  it  is  possible.  I  had 
occasion  to  say  in  Buist  vs.  Dawes^  4  Bich.  Eq.  425,  tbat  the 
rule  in  Shelly's  case  was  virtually  abolished  by  the  Act  of 
1824.  It  seems  to  me  it  ought  long  ago  to  have  been  ruled 
to  be  inapplicable  to  our  institutions  of  property.  In  England 
it  was  made  to  subserve  the  intent  of  the  testator :  here  to  vio 
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late  it.  Hence  it  ought  here  to  have  been  rejected  in  the  very 
beginning.  Fortunately  the  Act  of  1824  has  put  it  altogether 
out  of  the  way.  Mr.  Fearne  in  his  excellent  work  on  Contin- 
gent Eemainders  and  Executory  Devises,  (437,)  says,  that 
"  the  law  appears  now  to  be  settled,  that  an  executory  devise 
of  a  real  or  personal  estate,  which  must  in  the  nature  of  the 
limitation,  vest  within  twenty-one  years  after  the  period  of  a 
life  in  being,  is  good."  I  know  very  well,  that  the  same 
author  tells  us  at  444,  "  that  an  executory  devise  after  a  dying 
without  heirs  or  without  issue  is  void,  because  too  remote." 
But  the  two  principles  are  intended  to  operate  together,  and 
whenever  it  can  be  shown,  that  the  words  used  do  not  mean 
an  indefinite  failure  of  issue,  but  a  fiiilure  within  the  previous 
rule,  the  executory  devise  over  is  good.  The  words  dymg 
"  without  lawful  heirs,  lawful  begotten  of  her  body"  in  the 
connection  in  which  they  are  used  do  not  import  an  indefi- 
nite failure  of  issue.  For  the  tenants  who  are  to  take  are 
the  children  of  Judith,  and  must  be  in  esse  within  the  life 
of  Judith,  who  was  in  esse  at  the  execution  of  the  will  A 
limitation  over  after  heirs  of  the  body  without  qualification 
would  be  too  remote:  and  I  never  intended  to  advance  any 
other  doctrine,  in  Buist  vs.  Dawes^  4  Bich.  Eq.  425,  and  the 
sixth  Judge  who  gave  in  his  adhesian  to  the  decision  in  that 
case,  excepted  to  what  he  supposed  to  be  the  President's 
ruling,  that,  "  an  executory  devise  to  take  effect  upon  an 
event  clearly  within  the  prescribed  time,  may  not  be  limited 
upon  a  fee  conditional."  This  principle  so  carefully  guarded 
in  that  case  is  now  to  be  violated  in  this.  For  who  can 
doubt  that  the  executory  devise  over  in  this  case,  is  clearly 
within  the  prescribed  time  ? 

But  it  is  useless  to  puraue  this  matter  farther.  In  the 
course  of  another  generation  it  may  get  rid  of  some  of  the 
rules,  whereby  the  intentions  of  testators  have  been  defeated 
for  the  last  fifty  years  in  this  State. 

Moticn  granted.        y 
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P.  H.  Hammarskold  vs.  William  L  Bull,  et  al. 
Public  Agents — Pleading — Evidence — Contract 

Declaration  in  assnmpsit  against  A.,  B.  and  others,  styled  them  *^  Chair- 
man and  Commissioners  of  the  New  State  Capitol,"  and  the  bill  of  par- 
ticulars, filed  with  the  declaration,  set  forth  charges  for  work  done  for 
the  State : — ffeldf  that  the  defendants  were  sued  as  public  agents,  and 
as  such  were  not  liable;  and,  even  if  sued  as  individuals,  still,  upon 
the  pleadings  and  the  evidence,  they  were  not  liable,  no  special  con- 
tract, or  special  circumstances,  being  alleged  or  shown,  which  subjected 
them  to  personal  liability. 

Where  public  agents  are  sought  to  be  made  liable  as  private  individuals 
upon  a  contract  made  for  the  public  benefit,  the  declaration  should  set 
out  the  special  circumstances,  as  that  they  had  exceeded  their  authority 
or  had  a  fund  with  which  to  pay  the  plaintiff,  upon  which  it  is  sought 
to  make  them  liable,  or  the  plaintiff  cannot  recover. 

Where  several  defendants  are  sued  upon  a  joint  contract  the  proof  must 
show  a  joint  contract  by  all,  or  the  plaintiff  must  faU. 

BEFORE  GLOVER,  J.,  AT  RICHLAND,  SPRING  TERM,  1858. 

The  report  of  his  Honor,  the  presidiDg  Judge,  is  as  follows : 

"  The  action  was  assumpsit  brought  by  the  plaintiff  against 
William  I.  Bull,  John  L.  Manning,  Richard  S.  Bedon, 
Thomas  J.  Goodwn,  Benjamin  F.  Hunt,  Charles  McKay,  J. 
Harleston  Read,  Junior,  and  Thomas  M.  Wagner,  designated 
in  the  writ,  *  Chairman  and  Commissioners  for  the  New  State 
CapitoU  The  declaration,  after  reciting  the  writ,  alleges  in 
the  several  counts  that  *  the  said  defendants'  being  indebted, 
&c. 

"  As  the  evidence  was  voluminous,  only  so  much  will  be 
reported  as  may  be  necessary  in  considering  the  plaintiff's 
motion  to  set  aside  the  non-suit. 

"The  General  Assembly  in  1850  appointed   William  L 
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Bull,  R.  S.  Bedon,  John  WUson,  T.  M.  Wagner,  L.  M.  Keitt 
and  B.  F.  Hunt,  of  the  special  joint  committee  on  the  State 
House  and  grounds.  Five  thousand  dollars  were  appropriated 
this  year  for  repairs  to  the  State  House,  and  a  report  of  the 
committee  was  adopted  recommending  the  erection  of  *  a  Fire 
Proof  Building,'  and  that  the  proceeds  of  the  sale  of  town  lots 
in  Columbia  be  transferred  to  the  Committee. 

"December,  1851,  the  following  resolution  was  adopted: 
^Besolved,  That  a  Committee  of  eight  persons,  three  to  be 
selected  by  the  President  of  the  Senate,  and  five  by  the 
Speaker  of  the  House,  be  appointed  to  take  charge  of  the 
Fire  Proof  Bnilding  now  under  construction,  in  the  room  of 
the  special  joint  committee  whose  term  of  service  will  expire.' 
William  I.  Bull,  R.  S.  Bedon  and  James  Gregg,  were 
appointed  on  the  part  of  the  Senate,  but  it  does  not  appear 
that  the  House  made  any  appointment.  *The  special  joint 
committee  on  the  State  House  and  grounds,'  in  December* 
1851,  state  that  they  had  determined  to  erect  the  Fire  Proof 
Building  *  as  the  part  of  a  plan  which  might  be  used  as  a 
State  House,'  and  that  they  had,  '  before  commencing  opera- 
tions, employed  a  skilful  architect  to  furnish  a  general  plan 
of  a  complete  building,  and  also  of  the  part  (namely  the  north 
wing)  now  to  be  built.'  Another  appropriation  was  also  made 
this  year.  The  Ist  October,  1851,  plaintiff  received  four  hun- 
dred dollars,  which  is  a  credit  in  his  bill  of  particulars,  and  is 
the  first  evidence  of  his  connexion  with  the  work  as  an  archi- 
tect, or  otherwise. 

"In  December,  1852,  William  I.  Bull,  Richard  S.  Bedon 
and  Thomas  J.  Goodwyn,  on  the  part  of  the  Senate,  and 
Thomas  M.  Wagner,  B.  F.  Hunt  and  L.  M.  Keitt^  on  the  part 
of  the  House,  were  appointed  of  a  special  joint  committee  on 
the  State  House  and  grounds,  and  about  the  same  time  the 
Senate  appointed  Professor  Williams  *on  the  committee  on 
the  fire  proof  building'  in  the  place  of  James  Gregg,  deceased. 
December  18,  *  the  committee  on  the  State  House  and  groands 
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to  whom  was  referred  the  report  of  the  Oommissioners  of  the 
Fire  Proof  Building/  reported,  and  recommended  an  appro- 
priation of  $50,000  *  towards  the  completion  of  the  Fire  Proof 
Building  now  under  construction ;  and  also  for  the  commence- 
ment of  the  next  section,  intended  for  a  State  Capitol,'  to  be 
built  according  to  the  plans  of  P.  H.  Hammarskold,  submitted 
to  the  last  Legislature — and  that  the  Commissioners  are 
hereby  authorized  to  contract  for  the  same.'  Agreeably  to 
this  recommendation  $50,000  were  appropriated  subject  to 
the  order  of  the  Commissioners.  The  only  evidence  offered, 
shewing  that  the  defendants  J.  Harleston  Read,  Junior,  and 
John  L.  Manning,  were  Commissioners,  is  found  in  the  Min- 
utes of  the  Commissioners'  proceedings.  At  a  meeting  held, 
9th  December,  1852,  William  I.  Bull  was  in  the  chair,  and 
R.  S.  Bedon,  T.  J.  Goodwyn,  B.  F.  Hunt,  J.  Harleston  Read, 
Jr.,  and  L.  M.  Keitt,  were  present,  when  it  was  resolved,  *  that 
the  Commissioners  report  their  accounts  and  proceedings,  and 
apply  for  an  appropriation  of  $50,000  for  the  prosecution  of 
the  Fire  Proof  Building.'  '  At  a  meeting  of  the  Commission- 
ers of  the  New  State  Capitol,'  March,  1858,  William  I.  Bull, 
J.  L.  Manning,  T.  M.  Wagner,  L.  M.  Keitt,  present,  it  was 
agreed  to  pay  certain  sums  specified  for  the  foundation,  &c., 
of  Hhe  New  State  Capitol  according  to  instructions  by  the 
architect.' 

"  1853,  December.  Thomas  F.  Drayton  was  appointed  by 
the  Senate  *  a  Commissioner  of  the  New  State  Capitol,'  in  the 
place  of  Professor  WiUianuB  and  Charles  F.  McKay,  was 
appointed  by  the  House  in  the  place  of  L.  M.  Keitt  At  the 
annual  session  of  the  General  Assembly,  this  year,  the  Gov- 
ernor was  directed  to  issue  bonds  for  $250,000  which  was 
appropriated  on  the  recommendation  of  *  the  Commissioners 
of  the  New  State  Capitol.' 

"  1854.  At  meetings  of  'the  Commissioners  of  the  New 
State  Capitol'  in  January  and  February,  and  on  26th  May, 
(when  the  plaintiff  was  dismissed)  William  I.  Bull,  Chairman, 
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and  Bedon,  Drayton,  Goodwyn,  McKay,  Manning,  Hunt  and 
Wagner,  were  present;  but  all  were  not  at  each  meeting. 
The  report  of  a  special  joint  committee,  made  December  21, 
1854,  on  the  Governor's  Message,  Hammarskold's  memorial, 
&c.,  among  other  things  states,  that  *  To  Mr.  Hammarskold 
was  allowed  five  per  cent,  on  all  amounts  of  money  expended 
by  the  Commissioners  for  work  done  under  his  supervision 
and  direction — and  he  was  to  discharge  all  the  duties  of  an 
architect  according  to  the  custom  and  obligations  of  architects 
dealing  with  private  persons,  and  was  liable  to  be  dismissed 
at  any  time,  at  the  pleasure  of  the  Commissioners.  This  was 
the  contract  with  Mr.  Hammarskold,  the  only  evidence  of 
which  is  to  be  found  in  the  recorded  resolution  of  the  Com- 
sioners,  and  in  the  reports  and  written  communications  of  Mr. 
Hammarskold.  At  a  meeting  of  the  Commissioners  of  the 
New  State  Capitol,  the  21st  October,  1853,  William  I.  Bull, 
T.  J.  Goodwin,  B.  S.  Bedon,  B.  F.  Hunt,  and  J.  Haxleston 
Bead,  Jr.,  being  present,  it  was  resolved,  *that  Mr.  Hammar- 
skold, as  architect  for  the  construction  of  the  New  Capitol, 
including  the  wing  now  under  ^construction,  received  his 
appointment  under  this  Board ;  that  he  bears  the  same  relation 
to  them  that  he  would  to  a  private  individual,  subject  at  all 
times  to  obey  the  decision  of  the  commissioners,  and  also  to 
obey  any  such  suspension  of  the  work  as  the  Chairman  may, 
in  writing  direct,  until  the  matter  suspended  may  be  brought 
before  a  meeting  of  the  Commissionera.' 

"It  was  resolved  to  accept  the  iron  windows  furnished  by 
Mr.  Hammarskold  on  the  same  terms  as  those  under  contract 
from  Mr.  Werner,  and  that  the  Board  will  at  some  future 
time  consider  the  extra  expenses  incurred  thereon  by  the 
same. 

"  Much  evidence  was  offered  to  establish  the  several  items 
of  the  plaintiff's  claim  set  out  in  his  bill  of  particulars,  com- 
mencing in  December,  1851 ;  but  it  is  not  believed  necessary 
to  report  it.    If  any  shall  be  omitted  which  appellant's  counsel 
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may  suppose  important,  they  will  append  it  to  this  r'eport. 
In  this  connexion,  it  may  be  proper  to  refer  to  this  case  in 
9  Eich.  474. 

"A  motion  was  made  for  a  non-suit,  on  the  following 
grounds: 

'^  1.  Because  the  defendants  are  sued  in  their  official  char-^ 
acter,  and  not  responsible  for  their  contracts  personally. 

'*  2.  Because  there  is  no  evidence  showing  any  joint  contract 
or  liability  of  the  persons  sued  as  defendants. 

"  S.  Because  there  is  no  evidence  which  establishes  a  con- 
tract by  the  defendants  except  as  officers  of  the  State. 

"  1.  The  motion  was  granted  chiefly  on  the  two  first  grounds- 
The  defendants  were  attached  to  answer  as  '  Chairman  and 
Commissioners  for  the  New  State  Capitol/  and  the  declaration^ 
reciting  the  writ,  pursues  this  designation.  *  The  said  defend- 
ants,' used  in  the  several  counts,  referred  to  persons  before 
designated  in  their  official  characters,  and  it  did  ndt  appear  to 
me  to  be  a  sufficient  allegation  to  charge  them  personally. 
If  the  intention  had  been  to  charge  them  in  the  official  char- 
acter with  which  they  were  clothed,  the  declaration  is 
correctly  framed  for  that  purpose;  and  although  words  of 
designation  may  sometimes  be  omitted,  they  cannot  be  re* 
garded  as  deaignationes  persimarum  only  and  surplussage,  in . 
the  connexion  in  which  they  stand  with  these  defendants, 
who  received  their  appointment  from  the  General  Assembly, 
and  contracted  as  public  agents  with  the  plaintifil 

^'2.  Conceding  the  sufficiency  of  the  allegations  to  charge 
the  defendants  personally,  it  was  insisted,  that  the  evidence 
does  not  shew  their  joint  liability  in  contracts  made  with 
the  plaintiff.  If  his  contract,  as  architect,  was  made  October 
1,  1851,  when  he  received  $400,  or  at  any  time  before  Decem- 
ber, 1852,  there  is  no  proof  either  from  the  legislative  records, 
or  from  the  minutes  of  the  Commissioners,  that  John  L. 
Manning,  J.  Harleston  Bead,  Junior,  or  Charles  F.  McKay, 
were  parties  to  such  a  contract    Until  March,  1858,  when 
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John  L.  Manning  first  attended  a  meeting  of  the  commission- 
ers, he  does  not  appear  to  have  been  connected  with  them. 

"3.  In  support  of  the  third  ground,  it  was  urged,  that  any 
contract  made  by  the  defendants  with  the  plaintiiB^  was  made 
in  the  character  of  public  agents,  within  the  scope  of  the 
authority  conferred  upon  them,  and  that  the  plaintiflF  treated 
with  them  in  their  official  character :  That  the  appropriations 
made  by  the  general  assembly  were  for  the  work  to  be 
done,  and  not  specifically  for  any  one  employee ;  that  their 
authority  was  pursued  and  that  there  was  no  proof  that  they 
contracted  with  the  plaintiflF  except  in  their  public  character/' 

The  plaintiflF  appealed  and  now  moved  this  Court  to  set 
aside  the  nonsuit,  on  the  ground : 

Because  his  Honor  held,  that  under  the  pleadings,  the 
Court  couM  not  consider  any  evidence  going  to  show  that 
the  defendants  had  exceeded  their  authority  as  public  agents, 
or  had  promised  and  assumed  in  their  personal  capacity,  or 
were  in  possession  of  a  fund,  or  to  show  that  the  defendants 
were  in  any  other  way  personally  liable,  or  liable  at  alli 
save  only  as  public  agents,  (and  therefore,  not  answerable.) 
Whereas  it  is  respectfully  submitted  that  the  declaration  was 
sufficient  to  sustain  the  action  against  the  defendants,  viewed 
otherwise  than  only  as  such  public  agents ;  and  that,  there- 
fore, the  evidence  oflFered  by  the  plaintiflF  going  to  show  such 
exceeding  of  authority,  such  personal  promise  and  undertak- 
ing, such  fund,  such  personal  liability,  and  such  liability, 
other  than  only  as  public  agents,  ought  to  have  been  sub- 
mitted to  the  jury. 

Arthur,  Bellinger  J  for  appellant,  cited  1  Chit.  PI.  246-7 ; 
Step,  on  PI.  802 ;  Bristow  v.  Wright.  Doug.  640 ;  1  Chit  PI. 
872;  Step,  on  PI.  878;  ifcGool  v.  McCluney,  Harp.  486; 
Brauming  v.  ffuff,  2  Bail.  175;  Tobin  v.  Addison^  2  Strob.4; 
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BefisJey  v.  2>wn,  8  Bicli.  845;  Robinson  v.  Cornwall^  2  Bail. 
137;  Black  v.  Shooler,  2  McO.  275;  Kennedy  r.  Rickey,  1 
Strob.  4 ;  Burrell  v.  «7bnc5,  8  B.  &  Aid.  47 ;  Ang.  &  A.  on 
Corp.  19;  1  Bouv.  77;  2  Kent,  278;  Pittstown  v.  Plattsburg, 
18  Johns.  R.  407 ;  Chit,  on  Con.  280 ;  Eatton  v.  Bell,  7  Eng. 
C.  L.  B.  18 ;  Commissioners  v.  Murray,  1  Rich.  841 ;  18  Mass. 
198 ;  4  Rich.  46 ;  Davis  v.  5mw«,  2  Bail.  412 ;  FwfoZ  v.  Clark, 
2  Rich.  859 ;  Broum  v.  i^at/«<,  2  Bay,  126 ;  6  Rich.  298 ;  9 
Johns.  R.  384;  7  Eng.  C.  L.  R.  18. 

Treadwell,  DeSaussure,  contra,  cited  Harp.  895 ;  2  Bail.  178 ; 
1  Chit.  PI.  857;  2  McC.  295;  2  Atty.  Gen.  Op.  1414,  1447-  1 
Atty.  Gen.  Op.  189,  458,  607 ;  14  Pet.  497 ;  1  Ball,  k  B.  189 ; 
7  Mass.  259;  2  Kelly,  214;  8  Mass.  214;  1  T.R.  142;  7  Dowl. 
275 ;  7  Scott,  97 ;  5  Ring.  N.  C.  258 ;  4  Bing.  566 ;  1  M.  &  P. 
290 ;  1  Bro.  C.  C.  101 ;  5  Barn.  &  Aid.  84 ;  2  B.  &  P.  155 ;  2 
East,  848 ;  2  H.  Bl.  580 ;  Doug.  59 ;  Cowp.  682  ;  5  T.  R.  623 ; 
1  Phil.  Ev.  188,  159  ;  Doug.  667  ;  4  East.  400;  Dong.  640  ; 
Ang.  &  A.  on  Corp.  §  580 ;  8  Hals.  182 ;  10  Co.  120 ;  1  B.  & 
P.  140;  1  Went.  PL  181;  4  Scott,  182;  Milhr  v.  Ford,  4: 
Rich.  132;  1  Cra.  864;  Story  on  Ag.  §802;  Story  on  Ag. 
§  806  ;  10  Smeeds  A  M.  898 ;  18  Johns.  R.  122 ;  5  S.  &  R, 
498 ;  Fox  v.  Drake,  8  Cow.  191. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case  I  do  not  intend  to  follow  the 
counsel  through  the  immense  array  of  authorities  with  which 
they  presented  their  views  to  the  Court.  Our  labors  on  the 
circuit  and  in  this  Court  are  sufficiently  onerous,  without 
undertaking  to  write  essays  on  pleading,  and  speculative 
points.  I  concur  fully  with  the  Judge  below  in  his  ruling 
on  the  two  first  grounds,  and  I  think  the  third  ground  is  also 
&tal  to  the  plaintiffs  claim. 
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1,  It  is  supposed  that  the  former  opinion,  9  Rich.  474,  set- 
tled that  the  pleadings  did  not  charge  the  defendants  in  their 
pablic  character.  But  I  am  sure  that  is  a  mistake :  the  only 
point  then  before  the  Court  was,  whether  my  decision  quash- 
ing the  proceeding  was  proper.  The  Court  thought  it  was 
not,  and  that  the  case  must  await  its  future  chances,  on  a 
demurrer,  or  on  a  motion  for  nonsuit,  after  the  facts  had  been 
fully  brought  out.  That  has  been  now  reached,  and  we  are 
now  to  decide,  first,  are  the  defendants  charged  in  their  public 
character  ?  It  seems  to  me  if  words  have  any  meaning,  such 
is  the  charge.  They  are  sued  as  "the  Chairman  and  Commis- 
sioners of  the  New  State  Capitol,"  and  so  treated  throughout. 
The  bill  of  particulars  which  points  out  the  proof  intended 
to  be  adduced,  tells  the  defendants,  the  plaintiff  charges  you 
with  various  particulars  in  your  public  character,  as  agents 
for  the  State.  But  all  this  is  nothing  says  the  plaintiff;  what 
I  have  said  about  your  public  character  is  surplusage — I 
will  strike  it  out.  The  rule  is,  if  the  allegation  need  not  be 
proved  to  entitle  the  plaintiff  to  recover,  it  nlay  be  struck  out 
as  surplusage.  Let  us  test  this  case  in  that  way:  strike  out 
everything  touching  the  public  character  of  the  defendants 
and  the  case  then  stands  as  a  claim  by  plaintiff  rendered 
Messrs.  Bull,  Manning,  Bedon  and  others  as  private  gentle- 
men. The  first  piece  of  evidence  may  be  the  plan  for  the  new 
State  House.  Can  that  be  a  charge  against  them  ?  it  is  work 
done  for  the  State,  procured  to  be  done  by  the  plaintiff  at  the 
instance  of  the  defendants,  and  with  a  full  knowledge,  on  the 
part  of  the  plaintiff,  that  they  were  acting  for  the  State.  It 
would  be  absurd  to  say  that  could  be  a  charge  against  them 
individually.  When  the  public  character  of  the  defendants 
is  taken  from  the  case,  the  plaintiff  cannot  move  at  all,  for  he 
has  no  evidence  to  sustain  such  a  case. 

Again  it  is  supposed,  that  they  can  charge  the  defendants 
under  an  express  contract  made  by  them,  and  which  must 
make  them  individually  liable.    To  say  nothing  aboat  the 
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necessity  of  declaring  on  that  express  contract,  and  the  waiyer 
of  their  public  character,  let  us  look  to  the  proof  adduced, 
the  resolution  of  the  21st  October,  1853.  It  is  strange  how 
ingenious  minds  may  be  misled.  That  resolution  is  a  clear 
declaration  that  the  plaintiff  had  his  appointment  from,  and 
under  the  board,  that  is,  the  Commissioners  of  the  New  State 
Capitol ;  he  ia  told  that  he  bears  the  same  relation  to  them, 
that  he  would  to  a  private  individual.  That  means,  that  he 
is  to  them  responsible  as  he  would  have  been  if  he  had 
been  employed  by  them  aa  private  individuals.  What  a 
monstrous  perversion  of  the  sense  of  words,  to  talk  about  that 
as  a  personal  private  contract  on  the  part  of  the  Commis- 
sioners 1 

It  is  next  supposed  that  these  defendants  may  be  charged 
on  this  declaration,  on  account  of  acting  outside  of  their 
authority.  It  is  surely  enough  to  say  there  is  no  proof  of 
any  such  thing.  Their  beginning  and  progress  about  the 
work  was  reported  annually  to  the  General  Assembly,  and 
they  approved  of  the  same.  Batification  confirms  all  which 
has  gone  before,  and  it  is  the  same  as  if  authorized  before 
being  done.  But  I  do  not  think  this  proceeding  could 
ever  have  charged  them  for  any  such  thing.  It  would  have 
been  good  pleading  to  have  set  out  in  an  action  on  the  case 
their  public  character,  and  then  that  they  had  exceeded  their 
authority  in  inducing  the  plaintiff  to  do  the  work  alleged  and 
thereby  he  was  injured. 

If  the  defendants  be  regarded  as  a  quasi  corporation  (which 
I  do  not  think  they  are,  they  are  merely  agents  acting  for  the 
State,  like  a  committee  from  session  to  session  of  the  General 
Assembly,)  then  that  admits  their  public  character,  and  thel^e 
can  be  no  recovery  unless  there  be  something  beyond  their 
contract.  Now  it  may  be  when  a  quasi  corporation  has  a 
fund  to  pay  to  the  plaintiff,  and  will  not  pay  it  over,  that  by 
setting  out  that  fiiot  in  the  declaration  there  may  be  a  re- 
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oovery,  but  here  there  is  no  such  matter  set  out.    In  any 
point  of  view  on  the  first  ground  there  can  be  no  recoverj. 

2.  On  the  second  ground  there  is  no  proof  whatever  of  a 
joint  contract  outside  of  the  public  character  of  the  defend- 
ants. There  is  nothing  like  an  assent  by  all  to  be  bound 
except  in  the  votes  of  a  public  body.  So,  too,  many  of  the 
defendants  came  in  at  different  times;  and  Messrs.  Manning, 
Read,  and  McKay  had  nothing  to  do  with  his  employment  in 
October,  1851.  Indeed  Mr.  McCay  had  no  other  agency  in 
relation  to  the  plaintiff  than  to  move  to  dismiss  him.  Surely 
the  absence  of  all  proof  of  a  joint  contract  is  enough  to  end 
the  pretence  of  personal  liability. 

8.  The  whole  proof  shows  that  the  defendants  contracted 
as  agents  of  the  State,  and  it  is  perfectly  clear  that  they  can 
not  be  made  personally  liable  on  such  a  contract.  Indeed 
the  law  protects  them  entirely  from  suit.  For  the  purposes 
of  this  case  they  are  in  place  of  the  State.  If  this  unfortunate 
plaintiff  has  any  just  claim  let  him  apply  to  the  General  As- 
sembly and  he  will  have  justice  done  to  him.  For  never,  in 
forty  years,  have  I  known  a  just  claim  utterly  repudiated  by 
the  State.  The  General  Assembly  may  render  tardy  justice, 
but  as  soon  as  they  are  convinced  of  the  right,  they  have 
uniformly  made  amends. 

The  motion  to  set  aide  the  nonsuit  is  dismissed. 

Whitner,  Gloveb  and  Munro,  JJ.,  concurred. 


Warblaw,  J.,  concurring,  said: — ^I  think  the  defendants 
are  sued  as  individuals,  and  that  any  judgment  rendered 
against  them  on  these  pleadings  must  necessarily  have  been 
against  them  personally.  If  the  intention  had  been  to  charge 
them  officially^  the  action  should  have  been  against  '*The 
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Chairman  and  Commissioners  of  the  Kew  State  Capitol,"  the 
body  which  acted  by  the  will  of  a  majority — a  jtwwi  corpora- 
tion aggregate. 

The  pleadings,  I  think,  are  unobjectionable.  The  plaintiff 
alleges  that  the  defendants  promised, — they  plead  the  general 
issue — under  that  plea  it  appears,  by  evidence,  that  the  pro* 
mises  which  were  made,  were  made  by  the  defendants  as 
public  agents,  in  other  words,  by  the  quasi  corporation ;  the 
plaintiff  may  well  rebut  this,  by  evidence  of  anything  which 
shows  that  the  promises  were  binding  on  the  defendants  per- 
sonally. It  was  no  more  necessary  for  the  plaintiff  to  allege 
in  his  declaration  the  rebutting  evidence,  than  for  him  to 
allege  the  evidence  by  which  the  making  of  the  promise  was 
to  be  shown. 

I  can  see  no  evidence  to  show  the  concurrence  of  Mr. 
MoCay  in  any  joint  promise  to  the  plaintiff  made  by  the 
individuals,  even  if  all  the  others  "became  personally  liable : 
and  the  joinder  of  too  many  defendants  in  an  action  upon 
contract  is  ground  for  nonsuit.  Whatever  Mr.  McCay  did 
was  done  in  1854,  and  was  done  by  him  as  member  of  a 
board,  not  as  an  individual,  and  in  exercise  of  the  rightful 
power  of  the  board  to  dismiss  the  plaintiff  not  in  confirmation 
of  any  unofficial  agreement,  which  other  members  may  have 
previously  made  with  the  plaintiff.  A  resolution,  which  in 
form  seemed  to  have  been  adopted  by  the  board,  if  it  was 
such  as  to  fix  personal  liability  upon  members,  would  avail 
only  against  the  individuals  who  assented  to  it,  and  not 
against  all  the  members  of  the  aggregate  body. 

I  have  sought  in  vain  for  any  evidence  which  would 
charge  any  of  these  defendants  personally.  The  employ- 
ment by  some  of  them,  in  .1851,  of  an  architect  to  prepare 
such  a  plan  of  a  fire-proof  building  as  would  render  the 
building  fit  to  become  part  of  a  State  House,  was  within  the 
scope  of  their  original  appointment,  and  was  approved  by 
the  Legislature.    The  resolution  of  October,  1853,  instead  of 
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acknowledging  or  establishing  a  personal  liability,  shows  that 
the  contract  of  plaintiff  was  with  the  board,  and  not  with  pri- 
vate individuals,  and  merely  asserts  the  authority  of  the  board 
and  its  chairman  over  him.  The  retention  of  his  papers, 
even  if  admitted  to  be  tortious,  gives  no  action  of  assumpsit^ 
against  these  individuals,  for  the  advantage  of  it,  if  any,  went 
not  to  individuals,  but  to  the  State  for  which  they  were 
acting.  The  appropriations  which  placed  money  at  the  dis- 
posal of  the  board,  were  not  appropriations  for  the  plaintiff, 
but  for  the  work ;  and  in  the  disbursement  of  them,  a  discre- 
tion was  entrusted  to  public  agents,  which  a  Court  cannot 
control. 

I  concur  in  dismissing  the  motion,  but  not  in  all  tie  rea- 
sons which  have  been  given  for  doing  so. 

Motion  dismissed. 
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John  T.  Hadden  vs.  M.  Leibksohdtltz. 

Slave,  Unlawful  Beating  of. 

For  beating  a  slave  in  the  possession  of  a  bailee,  the  owner  is  not  entitled  ■ 
to  recover  the  penalty  of  fifty  dollars  imposed  by  the  Act  of  1839,  11 
Stat.  58. 

BEFORE  WARDLAW,  J.,  AT  EDGEFIELD,  FALL  TERM,  1857. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  of  debt,  within  the  summary  jurisdic- 
tion of  the  Court,  brought  to  recover  the  penalty  of  fifty 
dollars,  which  is  prescribed  by  the  5  Sect,  of  the  Patrol  Act 
of  1889,  11  Stat.  58.  The  process  alleged  that  the  defendant 
'  did  beat  a  slave,  the  property  of  the  plaintiff  quietly  and 
peaceably  being  in  the  possession  of  Nicholas  McEvoy,  the 
bailee  of  the  plaintiff,'  whereby  the  debt,  &c. 

"  It  appeared  that  the  plaintiff,  residing  in  Abbeville  District, 
had  entrusted  the  slave,  his  property,  to  the  care  and  keeping 
of  N.  McEvoy,  a  boot-maker  at  Edgefield,  as  an  apprentice — 
that  disgusted  with  the  noise  which  the  slave  made  at  night 
in  his  attempts  to  play  the  fiddle,  the  defendant,  after  previous 
warning  to  the  slave,  but  without  application  to  McEvoy,  on 
two  successive  nights,  entered  the  shop  where  the  slave  was 
playing,  and  flogged  him  in  the  presence  of  McEvoy,  and 
against  his  remonstrance — ^not  desisting  the  last  time  until, 
after  choking  McEvoy,  he  had  been  hustled  out  of  the  shop 
ToL.  XI.— 33 
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by  other  slave-apprentices,   whom   McEvoy  called  to  his 
assistance. 

*'I  doubted  the  plaintiff's  right  to  recover  under  the  allega- 
tions he  had  made,  but  to  put  the  case  in  such  situation  that 
the  attendance  of  witnesses  would  not  in  any  event,  be 
hereafter  required,  I  decreed  for  the  plaintiff  fifty  dollars,  in 
each  of  the  two  cases." 

The  defendant  appealed,  and  now  moved  this  Court  in 
arrest  of  judgment. 

Bacon,  for  appellant.  The  Act  is  penal,  and  penal  laws 
must  be  construed  strictly.  State  vs.  Solomons,  3  Hill,  79. 
The  material  words  of  the  Act,  and  those  constituting  the 
statutory  definition  of  the  offence  must  be  alleged,  3  N.  & 
McC.  865;  3  Hill,  61;  State  vs.  Perry,  2  Bail.  17;  1  McM. 
274;  1  Sp.  49 ;  1  Bail.  144 ;  3  Chit.  PI.  357. 

Spann,  contra. 

The  opinion  of  the  Court  was  delivered  by 

MuNRO,  J.  The  point  made  by  the  defendant's  third 
ground  in  arrest  of  judgment  is,  that  the  allegations  in  the 
process,  assuming  them  to  be  true,  do  not  entitle  the  plaintiff 
to  recover  the  forfeiture  prescribed  by  the  fifth  section  of  the 
Act  of  1839. 

The  allegations  in  the  process  are,  "that  defendant  at,  Ac, 
on  the  day  of  June,  1857,  did  beat  and  bruise,  a  slave 
named  Henry,  the  property  of  the  plaintiff  then  and  there 
quietly  and  peaceably  being  in  the  possession  of  N.  McEvoy, 
the  bailee  of  your  petitioner,"  &c. 

The  portion  of  the  fifth  section  of  the  Act  of  1889,  upon 
which  the  action  is  founded,  is  in  these  words — "  If  any  white 
man  shall  beat  or  abuse  any  slave,  quietly  and  peaceably 
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being  in  his  master's  plantation,  or  found  anywhere  without 
the  same  with  a  lawful  ticket,  he  shall  forfeit  the  sum  of  fifty 
dollars,  to  be  recovered  by  the  owner,  and  to  his  use,  by 
action  of  debt,  besides  being  liable  to  the  owner  in  an  action 
of  trespass  for  damages  " 

The  proof  was,  that  at  the  time  the  alleged  trespass  was 
committed,  the  plaintiff  resided  in  Abbeville  District,  and 
had  intrusted  his  slave  to  the  ^are  and  keeping  of  N.  McEvoy, 
a  boot-maker,  at  Edgefield,  as  an  apprentice. 

For  the  outrage  committed  by  the  defendant,  in  entering 
the  premises  of  the  bailee,  it  is  clear,  that  an  action  of  tres- 
pass, either  by  the  bailee,  or  by  the  owner  of  the  slave  upon 
his  constructive  possession,  was  the  only  remedy.  For  it  is 
manifest  that  the  cumulative  remedy  in  question,  is,  by  the 
express  terms  of  the  ActJ  restricted  to  cases  only,  where  the 
beating  or  abuse  of  the  slave  is  inflicted,  either  while  he  is 
peaceably  and  quietly  within  his  master's  plantation ;  or  is 
without  the  same,  but  with  a  lawful  ticket. 

The  defendant's  motion  in  arrest  of  judgment,  is  therefore 
granted. 

O'Neall,  Wardlaw,  Withers,  Whitner  and  Glover, 
JJ.,  concurred. 

Motion  granted. 


♦  * 


CASES"  AT  LA¥, 

ARGUED  AND  DETERMINED  IN  THE* 

COORT  OF  ERRORS  OF  SOUTH  CAROLlNi 

tfoIwnbfai^SBfag  Ctnn,  1868. 


Nathan  M'Allister  vs.  Tilman  Tate. 
Wills  and  Testaments — Evidence — Limitation  of  Estate. 

One  who  drew  a  will,  will  not  be  received  as  a  witness,  to  explain  the 

meaning  of  certain  ambignous  words. 
A  devise  of  land  to  one  "  in  fee  simple  for  life''  carries  the  absolute  estate. 

BEFORE  MUNEO,  J.,  AT  ANDERSON,  FALL  TERM,  1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  The  action  was  trespass  to  try  titles.  The  plaintiff  seeks 
to  recover  three-sixths  of  the  land  in  dispute — one-sixth 
himself  in  his  own  right,  as  an  heir-at-law  of  one  Nathan. 
McAllister,  deceased ;  the  other  two-sixths  as  purchaser  of  the 
interests  of  Thomas  McAllister  and  Elizabeth  Emerson,  a 
brother  and  sister  of  the  said  Nathan  McAllister,  deceased. 

"  The  defendant,  who  was  admitted  to  Ub  in  possession  of 
the  land,  claims  it  under  a  conveyance  from  one  Nathan 
McAllister  Arnold,  (date,  the  11th  August,  1846,)  to  whom 
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it  was  devised  by  the  last  will  and  testament  of  the  said  Na- 
than McAllister,  Sen.,  bearing  date  the  1st  of  June,  1836.(a.) 

(a)  The  folloTring  it  a  oopy  of  the  vrtll : 

In  the  name  of  God,  Amen.  I,  Kathan  MoCallister,  of  the  State  of  South  Caro- 
lina and  District  of  Anderson,  being  in  feeble  health,  and  at  advanoed  age,  though 
of  sound  and  disposing  mind,  memory  and  understanding,  oalling  to  mind  the 
uncertainty  of  the  continuance  of  life  and  the  absolute  oertainty  of  death,  and 
being  desirous  to  dispose  of  the  worldly  effects  that  it  has  pleased  God  to  bless  me 
with,  do  malce,  constitute  and  ordain  this  to  be  my  last  will  and  testament  hereby 
revoking  all  other  wills  by  me  heretofore  made : 

First,  I  give  with  confiding  hope,  my  soul  to  God,  and  my  body  after  mj  death, 
to  be  buried  in  a  Christian  manner. 

Second,  I  give  and  bequeath  to  Nathan  McCallister  Arnold,  a  child  raised  by 
me,  a  certain  tract  of  land,  whereon  David  Gordon  now  lives,  oontaining  two 
hundred  and  ninety-three  acres,  more  or  Um,  in  fee  nmpU  for  life. 

Third,  I  give  and  bequeath  to  Nathan  MeCalliter,  9on  of  Andrew  MeCaUitUr, 
the  whole  of  that  tract  of  land  whereon  I  now  live,  oontaining  about  seven  hundred 
acres,  tn  fee  iimpU  for  ever,  on  condition  he  pay  to  Francis  McCallister,  my 
brother,  five  dollars,  and  to  his  son,  Kathan  McCallister,  nioety-five  dollars,  in  one 
year  and  a  day  after  his  taking  possession  of  said  land,  and  the  said  Nathan  McCal- 
lister, son  of  Andrew  McCallister,  is  immediately  after  my  death,  to  take  possession 
.of  the  aforesaid  premises,  together  with  all  my  personal  estate;  he  is,  vis.,  Nathan 
McCallister,  to  pay  one  hundred  dollars  to  be  equally  divided  among  the  heirs  of  An- 
drew McCallister  that  may  be  living  at  the  time  of  my  decease;  also,  one  hundred 
dollars  to  Elizabeth  Emberson,  my  only  living  sister ;  also,  one  hundred  dollars  to 
my  brother  John  McCallister;  one  hundred  to  Thomas  McCallister  and  William 
McCallister,  my  brothers ;  one  hundred  to  eaeh.  Also,  that  he  pay  one  hundred 
dollars  to  the  heirs  of  Rosa  McCallister,  to  be  equally  divided  among  them ;  one 
hundred  dollars  to  be  paid  to  Allen  Arnold.  All  these  legacies  to  be  paid  by  the 
aforenamed  Nathan  McCallister. 

I  do  constitute  and  appoint  the  said  Nathan  McCallister  and  John  McCallister 
executors  of  this  my  last  will  and  testament;  and  thoy  are  charged  and  enjoined 
to  pay  all  my  just  debts,  and  faithfully  execute  tbis  my  last  will  and  testament, 
according  to  the  true  intent  and  meaning  of  the  same. 

In  witness  whereof,  I  have  hereunto  sot  my  hand  and  seal,  this  the  tenth  day  of 
June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ihirty-eix,  and  in 
the  sixtieth  year  of  American  Independence. 

NATHAN  McALISTER.  [seal] 

Signed,  so  aled,  ratified  and  delivered 

in  the  presence  of  each  other|and  at 

the  request  of  the  testator. 
In  the  presence  of 

Robert  Todd, 
Andrcw  TodD| 
A.  EviNS. 
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The  devise  is  in  the  following  words :  *  I  give  and  bequeath 
to  Nathan  McAllister  Arnold,  a  child  raised  by  me,  a  certain 
tract  of  land,  whereon  David  Gordon  now  lives,  containing 
two  hundred  and  ninety-three  acres,  more  or  less,  in  fee 
simple  for  life/ 

"  The  defendant  offered  to  show  by  Dr.  Evins,  who  drew 
the  will,  what  the  testator  meant  by  the  words,  '  fee  simple  for 
life.'  I  excluded  the  testimony,  and  instructed  the  jury,  that, 
under  the  devise  in  question,  the  devisee,  Nathan  McAllister 
Arnold,  took  but  an  estate  for  life.  The  jury  found  for  the 
plaintiff." 

The  defendant  appealed,  and  moved  the  Court  of  Appeals 
for  a  new  trial,  on  the  grounds: 

First.  Because,  it  is  respectfully  submitted,  his  Honor 
erred  in  excluding  the  testimony  of  Dr.  Alexander  Evins, 
who  drew  the  will  of  Nathan  McAllister,  deceased,  and  should 
Jiave  been  admitted  to  interpret  the  words  which  he  had 
inserted,  and  stale  the  intention  of  testator. 

Second.  Because  his  Honor  erred  in  instructing  the  jury 
that  by  a  proper  construction  of  the  will  of  McAllister, 
Arnold,  under  whom  the  defendant  held,  took  only  a  life 
estate. 

Third.  Because  the  verdict  for  the  plaintiff  is  contrary  to 
the  law  and  the  evidence. 

The  Law  Court  of  Appeals,  after  hearing  argument,  ordered 
the  case  to  this  Court,  where  it  was  now  heard. 

Perry ^  McOowan,  for  appellant,  cited  Ootton  vs.  Stenloke,  12 
East,  515 — ** Under  a  devise  to  one,  and  her  heirs  during 
their  live9,  held  that  the  latter  words  were  repugnant  to  th^ 
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Others,  and  that  she  took  an  estate  of  inheritance."  Smith  vs. 
Pyhasy  9  Ves.,  566 — An  estate  to  be  equally  divided  between 
A.,  B.  and  C.  and  their  heirs,  or  the  survivor  of  them,  in  the 
order  they  are  now  mentioned.  The  concluding  words,  "  in 
the  order,"  &c.,  being  rejected  as  repugnant.  1  Jarm.  on 
Wills,  411,  note — "  It  is  now  fully  established  that  the  gen- 
eral intent  of  the  will,  although  first  expressed,  shall  over- 
rule the  particular."  See  all  the  authorities  referred  to ;  2  Wil- 
liams, 789.  Barthit  vs.  King,  12  Mass.  557—"  K  there  are 
words  which  have  no  intelligible  meaning,  or  be  absurd  or 
repugnant  to  the  clear  intent  of  the  rest  of  the  will,  they  may 
be  rejected."  1  Jarm.  on  Wills,  419 — "It  is  clear,  however, 
that  words  and  passages  in  a  will  which  are  irreconcilable 
with  the  general  context,  may  be  rejected,  whatever  may  be 
the  local  position  which  they  happen  to  occupy ;  for  the  rule 
which  gives  efiect  to  the  posterior  of  several  inconsistent 
clauses,  must  not  be  so  applied  as  in  any  degree  to  clash  or 
interfere  with  the  doctrine  which  teaches  us  to  look  for  the 
intention  of  a  testator  in  the  general  tenor  of  the  instrument, 
and  to  sacrifice  to  the  scheme  of  disposing  so  disclosed,  any 
incongruous  words  and  phrases  which  have  found  a  place 
therein."  2  Dess.,  81  and  32 — "  The  governing  rule  of  con- 
struction in  the  case  of  wills  is  the  intent  of  the  testator ;  and 
that  intent  must  be  collected  from  the  whole  will;  ex  viscer%bu8 
testamenti,  so  as  to  leave  the  mind  quite  satisfied  about  what 
the  testator  meant ;  and  to  construe,  conformably  thereto,  so 
far  as  it  is  possible,  consistent  with  the  rules  of  law.  When 
sentences  are  doubtful  or  ambiguous,  the  exposition  must  be 
made  according  to  the  testator's  intent,  which  Lord  Coke  calls 
the  pole  star  to  guide  judges  in  their  determinations.  In  spme 
oases  equity  will  construe  a  will  against  express  words  to  make 
it  take  efiect  according  to  the  testator's  intent,  and  tOill  rgect 
inconsistent  or  contradictory  wards.^*  Wolf  vs.  Allcock,  1  B.  & 
Aid.,  137,  (see  1  Jarman,  438) — "  A  devise  to  a  sister  and  her 
two  daughters,  their  heirs  and  assigns,  equally  to  be  divided 
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between  and  amongst  them,  share  and  share  alike,  as  tenants 
in  common,  and  not  as  joint  tenants,  for  and  daring  the  life 
of  my  said  sister,  Elizabeth  Harley."  Lord  EUenborough 
said,  "  The  testator  has  thrown  together  a  heap  of  words,  the 
sense  and  meaning  of  which  he  did  not  clearly  apprehend," 
&c.  The  latter  words  for  life  rejected,  and  the  estate  declared 
to  be  a  fee  simple.  Baker  vs.  Bridge^  12  Pick.  27 — "  If  by 
the  terms  of  a  devise,  expounded  with  reference  to  all  the 
other  provisions  of  the  will,  it  appears  affirmatively  that  it 
was  the  testator's  intent  to  give  a  fee,  a  fee  will  pass ;"  Q-od- 
frey  vs.  Humphrey^  18  Pick.  837.  Selwood  vs.  Mildway^  3  Ves., 
306 — The  testator  gave  property,  and  had  no  such  property. 
It  was  admitted  for  the  writer  of  the  will  to  explain  what 
testator  intended.  Thmias  vs.  Thomas,  6  T.  R.  671— Parol 
evidence  admitted  to  prove  that  the  name  of  A.  was  inserted 
by  mistake  for  B.  JSvana  vs.  Oodbold,  2  Eich.  Eq.  26— 
Where  a  testator  uses  a  technical  term,  he  is  presumed  to 
use  it  in  a  technical  sense,  unless  a  special  intent  to  the  con- 
trary is  manifested  by  the  context.  Schoppert  vs.  G-illam^ 
6  Eich.  Eq.  83 — The  circumstances  by  which  a  testator  is 
surrounded  when  he  attests  his  will,  will  always  be  allowed 
an  influence  in  the  interpretation  of  dubious  words  or  phrases 
in  it.  aNeall  vs.  Boozer,  4  Eich.  Eq.  22— Words  of  a  will 
may  be  transposed  in  order  to  give  full  operation  and  con- 
sistency to  the  context.  Moon  vs.  Moon,  2  Strob.  Eq.  327 — 
A  devise  explained  by  reference  to  the  whole  will.  Testator 
stated  his  intention  to  dispose  of  all  his  estate,  but  did  not, 
unless  the  wife  took  a  fee  in  the  land.  1  Jarm.  on  Wills, 
427— As  to  the  construction  of  words  and  phrases  in  a  wilL 
Kersh  vs.  Younge,  7  Eich.  Eq.  100—"  The  deed  to  be  con- 
Btrued  most  strongly  against  the  grantor,  and  therefore, 
interests  taken,  under  or  by  virtue  of  such  instruments,  are 
to  be  the  largest  of  which  the  words  are  susceptible."  "  The 
court  wiU  not  hold  there  is  a  reverter  in  any  case,  where  any 
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other  reasonable  construction  can  be  given" — Baldunn*s  Case, 
2Co.  E.23;  6  Eioh.  Eq.  136. 

Sullivan,  Reed,  contra,  cited  5  Bac.  Abr.  Wills,  28 ;  1  Cowp. 
99;  Prec.  in  Ch.  473;  18  Ves.  421;  4  Kent  3;  8  T.  E.  67; 
20  Wend.  676;  5  Pick.  128;  8  Strob.  Eq.  211. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  On  the  first  ground  of  appeal  the  Court  of 
Law  entertained  no  doubt.  The  will  is  to  be  construed  by 
the  words  used.  The  writer,  Dr.  Evins,  was  an  incompetent 
witness  to  say  what  was  meant  by  the  words,  "  in  fee  simple 
for  life."  To  solve  that  question,  the  case  was  ordered  to  the 
Court  of  Errors. 

There  is  no  doubt  about  the  general  rule,  that  in  constru- 
ing a  will,  the  intention,  when  it  can  be  ascertained,  unless  it 
be  contrary  to  some  rule  of  law,  is  to  prevail.  So,  too,  it  is 
permissible,  in  construing  a  will,  to  read  all  its  parts,  and  to 
gather  light  from  any  part,  which  may  reflect  it  upon  that 
which  is  dark  and  uncertain.  The  will  here  shows,  that  the 
testator  intended  to  dispose  of  his  whole  estate :  there  is  no 
residuary  clause  Jn  the  will  I  Each  devise,  therefore,  it  may 
be  well  argued,  was  intended  to  carry  all  the  estate,  which 
the  testator  possessed  in  the  land  devised. 

That  neither  the  testator  nor  his  scribe  knew  the  precise 
meaning  of  the  term,  in  "  fee  simple,"  is,  I  think,  true.  For 
when  he  gave  to  Nathan  McAllister  another  tract  of  land  he 
used  the  words  "  in  fee  simple  forever."  When,  if  either  had 
understood  the  meaning  of  the  words  "  fee  simple,"  he  would 
have  known  that  those  words  carried  an  estate  to  "  a  man 
and  his  heirs  forever:"  and  that  the  word  "forever"  after 
the  words  "  fee  simple"  was  tautology. 

To  construe  the  words  in  "fee  simple  for  life,"  as  convey* 
ing  an  estate  in  fee,  is,  I  think,  the  construction  best  in 
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support  of  the  testator's  intention.  For  it  subserves  and 
carries  out  his  expressed  purpose  of  disposing  of  his  whole 
estate.  But  if  they  must  be  read  by  themselves,  then  they 
are  utterly  inconsistent,  and  both  must  be  rejected;  or  the 
words  "for  life"  must  be  regarded  as  absurd,  and  be 
altogether  struck  out  of  the  will.  Either  course  will  sustain 
the  defendant's  title.  If  both  are  struck  out,  as  unmeaning, 
•when  used  together, — then  the  will  would  be  read,  as  simply 
devising  to  Nathan  McAllister  Arnold.  Such  a  devise  by 
our  Act  of  1824,  "  for  the  amendment  of  the  law  in  divers 
particulars  therein  mentioned,"  (1  §,  Act  of  1824,  6  Stat.  237,) 
•would  cany  an  estate  in  fee  simple.  The  words  of  the  first 
section  are,  "  That  no  words  of  limitation  shall  hereafter  be 
necessary  to  convey  an  estate  in  fee  simple  by  devise ;  but 
every  gift  of  land  by  devise  shall  be  considered  as  a  gift  in 
fee  simple^  unless  such  a  construction  be  inconsistent  with  the 
will  of  the  testator  express  or  implied."  Who  can  say  that 
there  is  any  thing  in  the  will  inconsistent  with  the  construc- 
tion that  the  devise  is  in  fee  simple. 

But  if  the  words  in  "fee  simple  for  life"  must  remain,  then 
I  think  the  rule  that  the  words  "for  life"  should  be  regarded 
as  repugnant  to  the  estate  already  conferred,  and  should  be 
rejected,  must  prevail.  For  it  is  impossible  to  give  a  consist- 
ent meaning  to  the  words  in  "fee  simple,"  and  the  words 
"  for  life."  The  words,  in  fee  simple,  carry  the  estate  to  the 
devisee  and  his  heirs  forever.  The  words  "for  life"  added  to 
these  would  present  the  strange  anomaly  of  an  estate  to  a 
man  and  his  heirs  forever  for  life.  This  would  be  too  absurd 
to  be  tolerated,  and  yet  that  is  precisely  the  legal  efiFect  of 
using  all  the  words  contained  in  the  devise. 

The  case  of  Cotton  ys,  Stenloke,  12  East,  514,  it  seems  to  me, 
favors  the  view  which  I  have  just  taken.  The  devise  there 
was,  "  I  give  unto  my  daughter,  Phillis  Cotton,  and  her  heirs^ 
Moorhead  Meadow,  during  their  lives!^  Lord  EUenborough, 
C.  J.,  said,  "  The  words  during  their  lives^  after  the  devise  to 
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the  daughter  and  her  heirs,  are  merely  the  expression  of  a 
man  ignorant  of  the  manner  of  describing  hoinr  the  parties 
whom  he  meant  to  benefit,  should  enjoy  the  property;  for 
whatever  estate  of  inheritance  the  heirs  of  his  daughter  might 
take,  they  could,  in  fact,  only  enjoy  the  benefit  of  it  for  their 
lives."  In  this  case,  the  devise  is  in  legal  effect  to  Nathan 
McAllister  Arnold  and  his  heirs,  to  which  the  testator  added 
"for  life."  That,  as  in  Gotten  and  Stenhke,  might  mean  to 
describe  the  enjoyment  of  the  devise  by  him  and  his  heirs 
each  in  turn  for  life. 

Without  pursuing  further  the  words  so  senselessly  used, 
we  are  satisfied  to  declare  that  Nathan  McAllister  Arnold 
took  an  estate  in  fee. 

The  motion  for  a  new  trial  is  granted. 

DuNKiN,  Dabgan  and  Wabdlaw,  CO.,  and.  Gloveb,  J., 
concurred. 

Wardlaw  and  Munbo,  JJ.,  dissented, 

Johnston,  Ch.,  and  Withebs,  J.,  absent. 

Whitneb,  J.,  gave  no  opinion,  having  been  consulted 
when  at  the  Bar. 

Motion  granted. 


CASES  AT  LAW, 

ABGUED  AND  DETERMINED  IN  THE 
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'JUDGES  PRESENT. 

HON.  JOHN  B.  OTTEALL,  HON.  JOSEPH  N.  WHITNER, 

"      DAVID  L.  WARDLAW,  "      IHOMAS  W.  GLOVER, 

"      THOMAS  J.  WITHERS,  "      ROBERT  MUNRO. 

K.  W.  Vance  vs.  Jbffebson  Davenport  and  others. 
Execvior — Single  Bill — Failure  of  Consideration. 

A.  qnalified  as  executor  on  a  will  of  0.,  admitted  to  probate  in  common 
form,  sold  the  goods  and  chattels  of  testator  and  took  sealed  notes  for 
the  purchase  money.  A  later  will,  appointing  B.  execotor,  was  after- 
wards discovered  and  admitted  to  probate,  and  A.'s  letters  testamen- 
tary were  revoked  and  declared  null  and  void.  B.,  having  qualified  as 
execntor,  soed  the  purchasers  from  A.  in  trover,  and  against  some  he 
recovered,  and  others  delivered  op  the  property :  Held,  that  the  con- 
sideration of  the  single  bill  given  to  A.,  had  failed,  and  that  he  could 
not  recover  thereon. 

BEFORE  WHITNER,  J.,  AT  NEWBERRY,  FALL  TERM,  1857. 

These  were  separate  actions  on  single,  bills,  given  to  the 
plaintiflfl  Some  of  the  actions  were  by  sum.  pro.  and  others 
were  appeals  from  a  magistrate's  decrees  in  favor,  of  de- 
fendants. 

On  November  15th,  1855,  a  will  of  David  Pitts,  late  of 
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Newberry,  was  admitted  to  probate  in  common  form,  and 
letters  testamentary  were  granted  to  the  plaintifl^  executor 
and  legatee.  This  will  was  dated  16th  January,  1855.  On 
the  7th  December,  of  the  same  year,  tbe  plaintiff  sold  some 
of  the  personal  estate  of  testator,  and  took  from  the  par* 
chasers  single  bills  bearing  interest  from  date,  and  payable 
one  year  after  date.  These  single  bills  were  the  causes  of 
action  in  the  cases  sued. 

Some  time  after  the  sale  a  will  of  the  same  testator,  bear- 
ing date  the  5th  March,  1865,  was  discovered  and  offered  for 
probate.  After  some  contest  this  last  will  was  admitted  to 
probate,  and  George  W.  Pitts  quali6ed  as  executor  thereof. 
The  letters  testamentary  granted  to  the  plaintiflf  were  revoked 
and  declared  null  and  void. 

Pitts  brought  actions  of  trover  against  the  several  pur- 
chasers from  plaintiflE  Two  compromised  by  delivering  up 
the  property  they  had  purchased,  and  against  the  others  re- 
coveries were  had,  which  were  satisfied.  The  plaintiff  was 
not  notified  to  appear  and  defend  the  actions  of  trover. 

His  Honor  dismissed  the  appeals  from  the  magistrate,  and 
decreed  for  the  defendants  in  the  other  cases. 

The  plaintiff  appealed. 

Sullivan,  for  appellant,  cited  Wms.  on  Ex'ors.  868 ;  Benson 
vs.  Bynum,  2  K  &  McC.  577  ;  Price  vs.  Neshitt,  1  Hill,  Ch., 
461 ;  Foster  vs.  Brown,  1  Bail.  221 ;  Boyd  vs.  Shan,  2  Bail. 
311 ;  Poag  vs.  Miller,  Dud.  2, 13. 

WilliaTns,  Jones^  contra^  cited  Tol.  Law  of  Ex'ors,  79; 
Wms.  on  Ex'ors,  395. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  The  plaintiff  is  the  executor  of  a  will  of 
David  Pitts,  deceased,  which  was  admitted  to  probate  in  com- 
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mon  form :  he  qualified,  and  sold  his  testator's  estate,  parts 
of  which  the  defendants  purchased,  and  gave  for  their  re- 
spective purchases  the  single  bills  on  which  these  cases 
rested.  Subsequently  a  later  will  was  found,  admitted  to 
probate,  and  the  plain tifTs  letters  testamentary  revoked,  and 
letters  testamentary  granted  to  George  W.  Pitts,  the  execu- 
tor named  in  it,  who  brought  trover  for  the  property  pur- 
chased by  the  defendants  and  recovered  in  all,  except  in  two 
cases,  in  which  the  defendants  delivered  up  the  property.  So 
the  question  in  all  the  cases  is,  whether  Vance  is  entitled  to 
recover  notwithstanding  the  setting  up  of  the  last  will  and 
the  revocation  of  his  letters  ? 

I  am  clear  that  his  title  to  the  property  sold,  failed  on  the 
probate  of  the  last  will,  and  that  of  course  there  was  a  fail- 
ure of  consideration  of  the  single  bills  sued  on. 

The  property  of  the  deceased's  goods,  is  in  his  executor, 
and  when  it  was  shown  that  the  plaintiff  was  not  his  execu- 
tor by  the  probate  of  the  last  will,  in  which  George  W.  Pitts 
was  appointed  executor,  and  who  had  qualified,  he  (Vance) 
had  of  course  no  title,  and  those  who  purchased  from  him 
could  have  none. 

Pitts  (George  W.)  was  the  executor  and  was  rightfully  and 
legally  the  owner  of  the  property  of  the  testator,  and  the 
defendants  could  not  resist  his  claim.  The  probate  of  the  first 
i¥ill  and  the  qualification  of  Vance  as  executor,  and  his  sale 
under  it,  cannot  avail  anything.  For  the  last  will  revoked 
and  annulled  the  first,  and  carried  with  it  all  the  testator's 
property  to  the  executor,  George  W. 'Pitts. 

The  cases  of  Poag^  adm'or,  vs.  Miller  and  Blacky  Dud.  13, 
are  decisive  of  these  cases,  and  supersede  farther  argument 
or  illustration. 

The  motions  are  dismissed. 

Withers,  Whitnkr,  GLOVBRand  Munro,  JJ.,  concurred. 
Motions  dismissed. 
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Ex  parte  J.  W.  Cantet. 
Hx  parte  Zach.  Cantey. 

Insolvent  Debtors^  Act — Notice. 

Application  for  the  benefit  of  the  Insolvent  Debtors'  Act  need  not  be 
made  at  the  next  term  after  petition  filed,  even  though  ninety  days 
may  elapse  between  the  filing  of  the  petition  and  the  sitting  of  the 
Court.  The  petitioner  is  in  time  if  the  notice  be  given  to  the  second 
term,  and  the  applicatipn  be  then  made. 

BEFORE  WHITNER,  J.,  AT  KERSHAW,  FALL  TERM,  1858. 

This  case  will  be  sufficiently  understood  from  the  opinion 
delivered  in  the  Court  of  Appeals. 

De  PasSf  for  appellant, 

Kershaw,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  The  petitioners  were  arrested  on  civil  pro- 
cess, October  80, 1857,  and  gave  bonds  for  the  prison  rules 
the  same  day.  On  the  7th  and' 8th  December,  1867,  they 
filed  their  petitions  and  schedules,  but  the  notice  summoning 
creditors  was  not  published  until  the  27th  July,  1858.  At 
the  November  term  of  the  Court  for  Kershaw  District,  1858, 
a  motion  was  made  before  Whitner,  J.,  to  discharge  the 
petitioners,  which  was  granted. 

The  creditors  have  appealed,  and  move  to  reverse  the 
oyder  made  on  Circuit,  "  because  his  Honor  erred  in  holding 
that  the  neglect  of  the  petitioners  to  give  the  three  months* 
notice  to  creditors,  as  required  by  the  statute,  in  time  for  the 
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succeeding  term  of  the  Court,  after  the  filing  of  their  peti- 
tions and  schedules,  did  not  preclude  them  from  the  benefit 
of  the  Act,  though  the  petitioners  had  sufiGicient  time  for 
giving  the  said  notice  before  the  sitting  of  the  succeeding 
term  of  the  Court." 

The  1st  Section  of  the  Act  of  1759  (4  Stat.  86)  provides, 
that  if  any  person  shall  be  arrested  for  any  debt,  etc.,  it  may 
be  lawful  for  him  to  exhibiji  his  petition,  etc.,  "  and  upon 
such  petition  the  Court  may,  and  is  hereby  required,  by 
order  or  rule,  to  cause  the  petitioner  to  be  brought  before 
them,  and  as  well  the  creditors  at  whose  suit  such  person  or 
persons  shall  stand  charged,  as  all  other  the  creditors  to 
whom  he,  she,  or  they  shall  be  indebted,  to  be  summoned  by 
public  notice,  to  be  given  three  months  at  least  in  one  or 
other  of  the  gazettes,"  etc. 

The  Act  does  not  require  that  the  notice  shall  be  published 
immediately  after  the  filing  of  the  petition  and  schedule,  or 
*'in  time  for  the  next  succeeding  term,"  although  three 
months  may  intervene,  nor  at  any  definite  time  afterwards. 
The  intention  is,  that  before  the  discharge  of  the  prisoner, 
^  ample  time  shall  be,  given  to  the  creditors  to  resist  his  peti- 
tion. The  Legislature  did  not  suppose  that  a  prisoner  either 
within  the  prison  or  the  prison-rules,  would  voluntarily  sub- 
mit to  confinement  by  neglecting,  at  the  earliest  period,  to 
pursue  the  mode  prescribed  for  his  release.  Such  indiffer- 
ence to  personal  liberty  would  be  a  reproach  to  a  freeman, 
and  where  delay  endues,  we  may  readily  conclude  that  a 
reasonable  excuse  can  be  given.  These  prisoners  excuse 
their  delay  on  the  ground  that  they  believed  that  the  duty 
to  summon  creditors  by  a  published  notice  devolved  on  the 
Clerk  of  the  Court,  and  the  language  of  the  section  referred 
to  furnishes  foundation  for  such  belief.  The  Court  is  re- 
quired to  cause  the  petitioner  to  be  brought  before  them,  and 
the  creditors  to  be  summoned  by  public  notice.  This  direc- 
tion may  not  be  so  explicit  as  that  which  is  given  in  the  4th 
Vol.  XL— 34 
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section  of  the  Prison  Bounds  Act  of  1788,  (5  Stat  78,) 
which  expressly  requires  the  Clerk  to  give  the  notice  within 
ten  days ;  but  if  a  doubt  may  be  entertained  in  respect  to 
the  person  on  whom  the  law  imposes  the  duty  of  giving 
notice,  under  the  Act  of  1759,  we  would  resolve  it  in  favor 
of  prisoners,  and  hold  that  their  mistaken  interpretation  of 
the  words  is  a  sufficient  excuse  for  the  delay.  The  clerk 
could  not  have  been  ignorant  when  the  petitions  were  filed 
that  the  prisoners  sought  the  benefit  of  the  Insolvent  Deb- 
tors' Act,  as  no  petition  is  required  preparatory  to  a  discharge 
under  the  Prison  Bounds  Act.  Whether  the  delay  ensued 
from  the  neglect  of  the  clerk,  or  from  the  mistake  of  the 
prisoners,  the  order  made  on  Circuit  was  proper,  and  the 
motion  is  dismissed. 

A  second  ground  of  appeal  is  appended  to  the  notice: 
"  Because  his  Honor  erred  in  holding  that  such  neglect  to 
give  the  required  notice  was  not  a  forfeiture  of  the  prison 
bounds  bonds  given  by  the  petitioners,  though  there  was 
made  no  showing,  accounting  for  the  delay." 

It  does  not  appear  from  the  report  that  the  Judge  expressed 
such  views,  and  the  case  does  not  demand  the  expression  of  . 
opinion   by  this  Court,  in  advance,  respecting  those  acts 
which  may  be  considered  breaches  of  the  conditions  of 
prison  bounds  bonds. 

Motion  dismissed. 

O'Neall,  Wardlaw,  Withers,  and  Whitxer,  JJ.,  con 
curred. 

Motion  dismissed. 
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5 '  "" 

JoHK  McMillan,  Assignee,  vs.  Edward  L.  Whitakbr. 
Bail  bond — Practice — Pleading. 

An  action  of  debt  lies  in  any  District  Court  of  the  State,  on  a  bail  bond 
taken  in  the  City  Court  of  Charleston. 

BEFORE  O'NBALL,  J.,  AT  GREENVILLE,  FALL  TERM,  1858, 

This  was  an  action  of  debt  by  tbe  assignee  on  a  bail  bond 
taken  in  the  City  Court  of  Charleston,  where  the  original 
action  was  commenoed  and  prosecuted  to  judgment.  Ca.  so. 
had  been  issued  and  the  bail  fixed. 

The  defendant  demurred  generally,  and  contended  that 
the  action  was  local,  and  confined  to  the  Court  and  District 
where  the  judgment  was  recovered  and  the  bond  assigned. 

His  Honor  overruled  the  demurrer,  and  the  defendant 
appealed. 

Thomas,  for  appellant  There  are  two  remedies  on  a  bail 
bond,  one  by  set,  fa.  and  the  other  by  action  of  debt.  That 
the  first  is  local  there  can  be  no  doubt.  Act  1795;  1  Brev. 
Dig.  53 ;  and  as  this  arises  from  the  nature  of  the  grievance 
it  would  seem  that  the  peculiarity  belongs  also  to  the  con- 
current remedy,  1  N.  &  McC.  828.  By  the  law  as  it  existed 
before  1795,  the  sheriff  might  sue  in  any  county,  but  it  was 
jQOt  so  with  the  assignee.  He  could  sue  only  in  the  county 
where  the  bond  was  taken  or  assigned,  2  Tidd.  Pr.  1100 ;  1 
Tidd.  Pr.  800 ;  1  Wheat.  Sel.  53 ;  1  Esp.Dig.  26,  51 ;  2  Chit. 
PI.  471 ;  Hob.  106 ;  2  Bur.  1923 ;  8  Wils.  848 ;  2  T.  E.  569  ;  ^ 
8  Chit.  Gen.  Pr.  888. 

El/brdj  contra. 
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The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  Tidd's  Practice,  1106,  it  is  said  that  a 
scire  facias  on  a  bail  piece  must  issue  out  of  the  Court  from 
which  the  bail  writ  issued ;  and  at  411,  the  same  doctrine  is 
stated  in  an  action  of  debt.  But  the  key  to  all  this  is,  that 
in  England  there  are  two  Courts  of  concurrent  legal  juris- 
diction, the  Kings'  Bench  and  Common  !^leas,  and  the  re- 
marks of  the  author  apply  to  that  state  of  things ;  an  action 
on  a  bail  piece  in  the  King's  Bench  must  be  in  that  Court, 
and  so  in  the  Common  Pleas.  In  this  State  we  have  but  one 
legal  forum  for  the  assertion  of  civil  rights,  the  Court  of  Com- 
mon Pleas.  The  writs  of  that  Court  run  through  the  whole 
State,  so  that  a  recovery  in  Charleston,  in  the  Common  Pleas, 
is  enforcible  in  every  District  of  the  State.  It  is  true  the 
City  Court  is  of  inferior  and  local  jurisdiction,  yet  it  is  a  Court 
of  Common  Pleas,  and  its  process  is  to  be  enforced  and  pro- 
tected as  such. 

In  Legare,  assignee,  vs.  Broum,  4  McC.  371,  the  action  was 
in  the  City  Court,  on  a  bail  bond  taken  in  the  Court  of 
Common  Pleas  for  Charleston  District.  It  was  objected  that 
the  bond  could  only  be  sued  in  the  Court  where  it  was  taken, 
and  where  the  original  action  had  been  brought. 

But  the  Eecorder,  (that  eminent  jurist,  Drayton,)  overruled 
the  objection,  holding,  that  it  was  enough,  if  the  suit  was 
brought  in  the  Court  of  Common  Pleas;  and  that  the  City 
Court  was  a  Court  of  Common  Pleas. 

That  authority  is  enough  for  this  case.  For  if  the  Gty 
Court  could  maintain  the  suit  on  the  bond,  in  that  case,  much 
more  may  the  larger  jurisdiction  of  the  Common  Pleas  main- 
tain the  action  on  the  bond  taken  in  the  inferior  jurisdiction. 

l?he  motion  is  dismissed. 

Wardlaw,  Glover  and  Munro,  JJ.,  concurred. 
Motion  dismissed. 
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j^ .  - 

The  State  vs.  Alfred  Hatcher. 
Presumption — Lapse  of  Time — Verdict  and  Sentence. 

After  the  lapse  of  more  than  twenty  years  the  Court  will  not  set  aside 
the  yerdict  of  guilty  upon  an  indictment  for  misdemeanor,  and  the 
sentence  indorsed  upon  the  record,  upon  the  ground  that  the  defend* 
ant  had  not  been  arret^ted,  nor  had  entered  into  recognizance  In  such 
case  the  law  presumes  omnia  esse  rite  ada^  especially  if  it  appears  that 
seven  years  after  the  trial  and  sentence,  the  defendant  was  served  with 
9ei.fa.  quart  executio  non,  made  default,  and  that  execution  issued. 

BEFORE  WARDLAW,  J.,  AT  EDGEFIELD,  FALL  TERM,  1857. 

It  appeared  by  the  record  that  at  Fall  Tenn,  1835,  the 
defendant  was  indicted  for  keeping  a  riotous  and  disorderly 
house,  and  a  true  bill  found ;  that  at  Spring  Term  1837,  a 
verdict  of  guilty  was  rendered,  and  the  following  sentence 
endorsed  on  the  indictment.  "Let  the  defendant  be  im- 
prisoned two  months  and  pay  a  fine  of  $500.  J.  B.  O'Neall, 
P.  J."  There  was  an  affidavit  and  also  a  warrant  to  arrest, 
but  no  entry  or  indorsement  which  showed  that  the  defendant 
bad  been  arrested,  or  that  he  had  entered  into  recognizance 
to  appear. 

The  defendant  made  affidavit  that  he  had  never  been 
arrested  under  the  warrant ;  that  he  had  never  entered  into 
recognizance  to  appear;  that  he  was  absent  from  the  State 
from  the  Fall  of  1836,  until  December,  1838;  and  that  he 
had  no  knowledge  that  the  proceedings  were  pending  against 
him  until  long  after  the  trial  and  conviction ;  and  he  moved 
that  all  the  proceedings  subsequent  to  the  finding  of  the  grand 
jury  be  set  aside. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

''  I  refused  a  motion  to  set  aside,  the  proceedings.  Besides 
the  presumption  that  the  original  proceedings  were  regular, 
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it  appeared  that  a  sci.  fa.  quare  executio  non  had,  under  the 
judgment,  been  personally  served  on  the  defendant,  after  the 
expiration  of  seven  years  from  the  sentence,  and  that  no 
cause  having  been  shown  to  the  contrary,  an  order  for  execu- 
tion passed  by  de&ult." 

The  defendant  appealed  on  the  grounds : 

1.  Because  the  defendant  was  never  arrested  under  the 
warrant  issued  in  the  said  cause,  or  otherwise  made  a  party 
to  the  said  indictment. 

2.  Because  the  scire  facias  issued  on  the  sentence  was 
unauthorized,  and  null  and  void. 

Bauskettt  for  appellant,  made  the  following  points: 

1.  That  the  Court  of  General  Sessions  cannot  bring  its 
authority  in  action  on  any  one  unless  he  is  personally  present, 
has  been  arrested,  or  has  voluntarily  made  himself  a  party  to 
some  proceeding  by  entering  into  a  recognizance  to  answer 
the  charge — ^in  other  words  he  must  be  personally  present  in 
Court,  or  he  must  be  made  a  party.  In  this  case  the  pro- 
ceedings, independent  of  his  own  affidavit,  do  not  show  that 
the  defendant  was  a  party,  but  the  contrary. 

2.  The  sentence  was  never  pronounced  by  the  Court  on 
the  defendant,  but  was  indorsed  by  the  Judge  before  whom 
the  case  was  tried  on  the  indictment,  and  left  with  the  Clerk 
of  the  Court. 

8.  Presumption  of  the  regularity  of  the  proceedings  arising 
from  the  lapse  of  time  is  a  legal  fiction,  does  not  prevail  in 
criminal  cases  against  the  accused,  and  is  worth  nothing, 
where  the  truth  is  known  to  be  otherwise,  in  the  Court  of 
Sessions.  It  is  admitted  that  a  different  role  prevails  in  re- 
gard to  rights  of  property. 
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4.  The  written  sentence  left  by  the  presiding  Judge,  if  valid 
and  now  in  force  as  to  the  fine,  (an  effort  to  collect  which 
gave  rise  to  the  motion  on  circuit,)  is  equally  good  as  to 
the  imprisonment.  And  it  is  submitted  and  maintained,  that 
if  the  defendant  were  now  brought  into  Court  to  be  sent  to 
jail  under  that  sentence,  he  would  have  a  right  to  show  for 
cause  that  the  whole  proceedings  were  ex  parte,  or  rather  the 
State  would  have  to  show  that  the  defendant  was  a  party ; 
and  lapse  of  time  is  inadmissible  to  prove  the  record  of  arrest 
or  recognizance. 

5.  The  sci.  fa,  quare  executio  non  was  simply  a  void  pro- 
ceeding, arising  from  inadvertence  and  mistake  on  the  part 
of  the  State's  officers.  If  there  was  a  judgment  of  the  Court 
the  set.  fa.  was  proper ;  if  not,  it  was  irregular,  void,  and 
obnoxious  to  the  disregard  of  the  defendant.  It  was  but  a 
continuation  of  the  old  proceeding.  Wright  vs.  NuUj  1  T.  E., 
888;  2Tidd,  Pr.,  983. 

6.  The  serving  a  paper  on  one  from  the  Court  of  Sessions 
not  under  arrest  or  recognizance  to  appear  and  answer,  is  a 
proceeding  wholly  unknown  to  the  practice  and  procedure  of 
that  Court;  and  when  done,  may  be  disregarded  without 
incurring  liability,  or  the  penalty  of  contempt.  The  pro- 
ceeding should  have  been  a  bench  warrant  to  arrest  the 
defendant  to  answer  to  the  charge  in  the  indictment. 

7.  The  not  showing  cause  to  the  sci  fa.,  like  mere  silence 
to  an  unauthorized  question,  simply  left  the  matter  where  it 
stood  before,  neither  implicating  the  defendant  nor  conferring 
authority  on  the  Court.  And  if  the  defendant,  by  return, 
had  shown  the  grounds  of  the  present  motion,  they  were  not 
new  matter  unknown  to  the  Court,  but  such  as  the  Court, 
would,  of  its  own  mere  motion,  take  judicial  notice. 

Owens^  Solicitor,  contra. 
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The  opinion  of  the  Court  was  delivered  by 

O'Nball,  J.  The  sentence  in  this  case  appears  to  have 
been  pronounced  more  than  twenty  years  ago.  The  defend- 
ant had  been  tried  and  convicted  of  a  misdemeanor  at  the 
same  Court  at  which  the  sentence  was  pronounced.  He 
alleges  now,  that  he  had  never  been  arrested,  nor  had  entered 
into  a  recognizance  for  his  appearance. 

After  such  a  lapse  of  time,  it  is  in  vain  to  say  that  neither 
the  warrant,  the  certificate  of  arrest,  nor  the  recognizance 
can  be  found :  the  law  presumes  omnia  esse  rite  acta. 

But  in  addition  to  this,  the  defendant  has  been  served  with 
a  scire  facias  quare  executio  non :  made  default,  and  thereupon 
execution  issued  for  the  collection  of  the  fine.  This  would 
be  enough  to  prevent  his  present  motion  from  receiving  any 
favor  from  the  Court. 

In  Sartell  vs.  Brailsford,  2  Bay,  338-8;  after  twelve  years 
from  final  judgment  the  Court  refused  to  set  aside  the  pro- 
ceedings and  judgment,  although  the  party  alleged  she  was 
a  feme  covert  at  the  execution  of  the  bond  on  which  the 
action  was  founded.  That  case  founded  on  an  alleged  void 
instrument  is  certainly  parallel  to  this,  where,  it  is  pretended 
the  pArty  was  never  arrested. 

The  motion  is  dismissed. 

Wardlaw,  Withers,  Whitner,  Glover  and  Munbo, 
JJ.,  concurred. 

Motion  dismissed 
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The  State  vs.  Benjamin  J.  Jefcoat. 
Nuisance — Gates  across  Highwat/a — Private  Path — Ways, 

A  neighborhood  road,  or  private  path,  as  it  is  called,  is  within  the  pro- 
visions of  the  Act  of  1855,  (12  Stat.  408,}  authorizing  the  erection  of 
gates  upon  all  snch  roads  as  are  not  public  highways. 

One  cannot  have  a  private  right  of  way  over  and  along  a  public  road. 

BEFORE  WHITNER,  J.,  AT  LEXINGTON,  FALL  TERM,  1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  defendant  was  indicted  for  wilfully  leaving  open  a 
gate,  under  the  2d  Section  of  'An  Act  to  authorize  the 
erection  of  gates  upon  all  such  roads  as  are  not  public  high- 
ways,' passed  in  1855.    See  Act  of  Assembly,  1855,  p.  408. 

"  The  road  in  question  was  common  to  the  neighborhood, 
such  as  are  denominated  private  paths,  and  led  from  one 
highway  to  another.  Across  this  road  William  Knotts  had 
erected  two  gates,  and  had  enclosed  about  two  hundred  and 
fifty  acres,  of  which  eighty  or  ninety  acres  were  in  culti- 
vation- The  overseer  of  the  prosecutor,  Knotts,  testified  that 
these  gates  were  on  the  lands  of  the  prosecutor ;  and,  on  his 
cross-examination,  described  the  lines.  The  road  led  by  the 
house  of  Joshua  A  Jefcoat,  and  the  gate  was  near  his  resi- 
dence. The  defendant,  a  young  man  about  twenty  years  of 
age,  was  his  son,  and  lived  in  his  family.  The  prosecutor 
had  been  so  frequently  annoyed  by  the  gate  being  left  open, 
that  the  overseer  watched  and  thus  detected  the  defendant. 

"As  matter  of  defence  a  record  of  proceedings  in  Equity 
was  adduced — Lewis  Bohinson  cmd  wife  vs.  Urban  Jefcoat  and 
others— {oT  partition  of  lands  of  old  Mr.  Benjamin  Jefcoat. 
The  tract  H,  as  shown  by  a  plat  returned  by  the  Com- 
missioners, was  assigned  to  Joshua  A.  Jefcoat  and  wife ;  and 
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tract  B,  on  which  the  gate  was  erected,  now  belonged  to 
prosecutor,  as  explained  by  Wiley  J.  Jefeoat. 

^'  There  was  a  mill  near  by,  though  not  immfediately  on 
the  road,  which  belonged  to  Joshua  A.  Jefeoat  and  Wiley  J 
Jefeoat,  each  one-fourth  and  remaining  half  owned  by  prose- 
cutor. A  right  of  way  was  secured  by  these  proceedings  in 
Equity  to  Joshua  A.  Jefeoat,  from  his  house  to  this  mill,  and 
the  way  indicated  was  along  the  road  in  question,  from  the 
house  about  two  hundred  and  thirty  yards,  and  then  turning 
to  the  right  to  the  mill,  the  gate  being  about  two  hundred 
yards  below  the  house,  and  thirty  yards  or  thereabouts  above 
the  fork. 

"  The  defendant  was  convicted  on  the  instructions  of  the 
presiding  Judge,  on  the  legal  points  raised,  and  which  are 
sufficiently  indicated  in  the  grounds  of  appeal  annexed." 

The  defendant  appealed  and  moved  this  Court  for  a  nevr 
trial  on  the  grounds : 

1.  Because  the  State  failed  to  offer  any  competent  evidence 
that  Wm.  Knotts,  the  prosecutor,  was  the  legal  owner  of  the 
land  on  which  the  gate  was  erected. 

2.  Because  the  Act  of  Assembly  of  1855,  authorizing  the 
erection  of  gates  on  certain  roads,  is  inapplicable  to  the 
defendant's  right  of  way,  from  his  dwelling  to  his  mill,  and 
does  not  authorize  the  erection  of  a  gate  across  it. 

3.  Because  the  Act  of  1855,  so  far  as  by  its  terms,  it  em- 
braces and  authorizes  the  erection  of  gates  across  the 
defendant's  private  right  of  way  from  his  dwelling  to  his 
mill  through  the  prosecutor's  land,  is  unconstitutional. 

Meetze,  Bauskett^  for  appellant.  The  Act  of  1855  does  not 
give  a  right  to  erect  gates  across  private  ways ;  if  it  does,  it  is 
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unconstitutional.  This  was  a  private  way  by  express  grant 
under  the  proceeding  for  partition.  They  cited  Pearce  vs. 
McOlenaghan,  5  Rich.  186;  Sims  yq.  Davis,  Chev.  1;  Hogg 
vs.  Gill,  1  McM,  329  ;  Nash  vs.  Peden,  1  Sp.  17;  Slate  vs. 
Sarier,  2  Strob.  60 ;  1  McM.  178 ;  3  McC.  170. 

Fair,  Solicitor,  contra. 


The  opinion  of  the  Court  was  delivered  by 

MuNRO,  J.  That  a  neighborhood  road,  or  private  path  as 
ways  of  this  sort  are  strangly  denominated  in  our  early 
legislation,  is  within  the  provisions  of  the  Act  of  1855  can- 
not be  doubted:  for,  in  the  case  of  the  State  vs.  Pettis,  (7 
Rich.  390,)  which  was  decided  the  previous  year  (1854),  it  was 
held,  that  the  owner  of  the  land  burdened  with  a  similar 
easement,  might  acquire  a  prescriptive  right  to  erect  a  gate 
across  the  road,  provided  it  could  be  opened  and  shut  at 
pleasure — so  that  the  object  of  the  Legislature  in  passing  the 
Act  in  question,  was  manifestly  to  confer  upon  the  owner  of 
the  land  a  similar  right,  by  direct  grant.  The  defence  relied 
on  however,  is,  that  in  the  partition  of  an  estate  in  which  the 
defendant's  father  had  an  interest,  and  prior  to  the  erection 
of  the  gate  in  question,  the  Commissioners  appointed  to  make 
partition  thereof,  had  allotted  to  the  latter,  a  private  right  of 
way  over  this  very  road ;  consequently  the  erection  of  the 
gate  by  the  prosecutor  Knotts,  was  in  derogation  of  such 
right,  and  unauthorized  by  the  Act  of  1865. 

How  a  private  right  of  way,  a  right  which  one  individual 
has  to  pass  over  the  land  of  another,  can  exist  in  that  which 
is  common  to  the  whole  community,  is  a  proposition  not 
easily  comprehended :  for  the  above  cited  case  of  the  State  vs. 
Pettis,  to  say  nothing  of  others^  is  sufficient  to  show,  that  the 
public  at  large,  have  as  much  right  to  the  use  of  a  private 
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path  as  they  have  to  the  use  of  any  of  the  public  highways 
under  the  control  of  the  Commissioners  of  Roads. 

That  the  road  which  leads  from  the  defendant's  father's 
mill,  to  where  it  intersects  the  road  in  question,  is  a  private 
way,  may  readily  be  conceded:  but  it  is  only  at  the  point  of 
intersection  with  the  road  in  question,  that  its  character  as  a 
private  way  commences;  and  the  attempt  of  the  Com- 
missioners to  allot  to  him  a  private  right  of  way,  over  the 
highway  in  question,  could  no  more  aflFect  the  character  of 
the  latter,  than  if  thej^had  attempted  to  allot  to  him  a  private 
right  of  way  over  any  of  the  public  highways  of  the  country. 

The  motion  is  therefore  dismissed. 

O'Neall  Waedlaw,  Withers,  Whitner  and  Glovbb, 
JJ.,  concurred. 

Motion  dismissed. 
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Miles  Southbbn  vs.  John  W.  Cunningham. 
Contract — Conditional  Sale — Trover — Vendor  and  Vendee. 

Where  the  contract  of  sale  gives  the  purchaser  the  option  to  return  the 
slare  and  pay  hire,  if  by  a  certain  time  he  should  not  like  her,  the  con- 
tract is  conditional,  and  does  not  confer  such  complete  title  on  the 
Tendee  as  will  enable  him  to  maintain  trover  against  the  vendor  for 
taking  away  the  slave  within  the  time. 

BEFORE  WARDLAW,  J.,  AT  GREENVILLE,  EXTRA  TERM, 
AUGUST,  1858. 

*  Every  thing  necessary  to  a  full  understanding  of  this  case 
is  contained  in  the  opinion  delivered  in  the  Court  of  Appeals. 

Elfordj  Perry ^  for  appellant,  cited  Add.  on  Con.  2S. 

Sullivan^  contra,  cited  7  Bich.  67. 

The  opinion  of  the  Court  was  delivered  by 

Gloveb,  J.  This  was  an  action  of  trover  to  recover  dam- 
ages for  the  conversion  of  a  negro  woman  called  Patsy,  tried 
before  Wardlaw,  J.,  at  Greenville,  at  an  extra  term  of  the 
Court,  in  August,  1858.  The  defendant  as  the  agent  of  W. 
F.  Prince,  the  owner  of  Patsy,  sold  her  it  is  alleged  to  the 
plaintiflF,  into  whose  possession  she  went  two  days  afterwards. 
Whether  the  contract  of  sale  was  complete  depended  upon 
the  evidence,  which  consisted  of  the  declarations  of  the  parties. 

On  several  occasions  the  defendant  said  he  had  sold  her 
to  plaintiff  for  six  hundred  and  twenty-five  dollars  payable 
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at  Christmas,  and  he  once  inquired,  if  plaintiff  would  "  take 
twenty-five  dollars  for  a  rue  bargain,"  and  added,  "if  he 
would  not.  take  it  he  might  count  on  paying  to  the  day  or 
being  sued."  To  Westmoreland  the  plaintiff  said,  "  I  have 
until  Christmas  to  decide  whether  I  will  take  Patsy,"  and  to 
Prince  he  said  "  I  bought  her  with  the  understanding  that  I 
was  to  keep  her  till  Christmas,  then  if  I  liked  her,  I  was  to 
keep  her ;  if  not,  I  was  to  pay  hire  for  her.  He  has  taken 
her  away."  In  a  conversation  with  Prince,  when  plaintiff  ap- 
plied to  buy  or  hire  Patsy,  Prince  said  to  him,  "  if  hired,  she 
must  be  taken  on  condition  that  she  shall  be  given  up  when 
called  for,  for  I  may  sell  her."  Before  Christmas,  the  defend- 
ant forcibly  took  Patsy  out  of  the  possession  of  plaintiff,  who 
afterwards  brought  this  action. 

The  Judge  says,  '*  I  explained  to  the  jury  the  nature  of 
the  contract  of  sale  and  instructed  them,  that  the  plaintiff 
could  not  sustain  this  action  unless  there  was  title  in  him 
when  the  defendant  took  away  the  woman :  that  mutuality 
forbade  the  conclusion  of  such  title,  if  the  plaintiff  had  time 
for  decision  and  was  not  then  subject  to  the  responsibilities  of 
a  buyer ;  and  that,  under  the  supposition  o.f  something  to  be 
done  at  or  before  Christmas,  the  title  remained  in  the  defend- 
ant or  in  Prince,  unless  it  should  appear  to  the  jury  that  the 
plaintiff  had  actually  bought  with  the  privilege  on  his  part 
to  rescind,  at  or  before  Christmas,  upon  payment  of  hire." 
.  The  jury  found  a  verdict  for  the  plaintiff,  and  the  defendant 
moves  for  a  new  trial  on  several  grounds ;  but  it  is  necessary 
to  notice  only  the  first :  "  Because  the  testimony  plainly  es- 
tablishes the  fact,  that  the  contract  of  sale  was  only  executory, 
and  the  plaintiff  had  no  right  of  property." 

If  the  plaintiff's  account  of  the  agreement  be  true, 
that  he  had  bought  with  the  understanding  that  he  was 
to  keep  Patsy  until  Christmas,  then  if  he  liked  her, 
he  was  to   keep  her,  and  if  not,  to  pay  hire,  the  contract 
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of  sale  was  not  complete  but  conditional,  and  the  contin- 
uation of  it  must  depend  upon  the  condition.  Such  con- 
tracts are  termed  sale  or  return^  (Boss  on  Vendors,  60,)  and 
although  the  vendee  has  a  qualified  property,  the  comple- 
tion of  the  sale  depends  on  the  performance  of  the  condition 
precedent.  If  the  plaintiff  had  kept  the  possession  of  Patsy 
until  Christmas,  and  had  not  then  returned  her,  the  contract 
would  have  been  binding  by  the  resolution  of  the  condition ; 
or,  if  he  had  at  Christmas  approved  her  qualities  on  trial,  the 
absolute  property  would  have  vested  in  him.  In  the  case  of 
Ellis  vs.  Mortimer,  (1  Bos.  &  Pull.  N.  E.  257,)  the  contract  of 
sale  was  in  all  respects  like  this ;  there  the  plaintiff  agreed 
to  sell  to  the  defendant  his  horse  for  thirty  guineas  if  he 
liked  him,  and  that  he  should  take  him  a  month  upon  trial ; 
and  it  was  held,  that  defendant  had  to  the  end  of  the  month 
to  judge  if  he  liked  the  horse  at  the  price. 

The  defendant  having  taken  Patsy  out  of  the  plaintiff's 
possession,  within  the  time  limited,  the  performance  of  the 
condition  precedent  became  impossible,  and  consequently, 
no  absolute  property  vested  in  the  plaintiff,  who  may  have  a 
remedy  for  the  breach  of  the  contract,  but  could  not  support 
an  action  of  trover,  unless  he  had  title  at  the  time  of  the 
conversion.  We  approve,  therefore,  the  instructions  given 
to  the  jury,  "that  under  the  supposition  of  something  to  be 
done  at  or  before  Christmas,  the  title  remained  in  the  de- 
fendant or  in  Prince ;"  but  we  are  of  opinion  that  there  was 
error  in  the  qualification  annexed  to  this  part  of  the  charge : — 
"  Unless  it  should  appear  to  the  jury  that  the  plaintiff  had 
actually  bought  with  the  privilege  on  his  part  to  rescind  at. 
or  before  Christmas,  upon  payment  of  hire." 

A  contract  to  purchase,  with  the  privilege  to  rescind  at  or 
before  a  specified  period,  is  a  conditional  contract  of  sale,  and 
does  not  materially  differ  from  a'  sale  of  goods  on  trial.  If 
the  jury  believed  that  the  plaintiff  stated  correctly  the  terms 
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of  the  contract,  they  may  have  been  misled  by  this  qualifica- 
tion of  the  charge,  and  on  this  ground  a  new  trial  is  ordered. 
Motion  granted. 

O'Neall,  Wabdlaw  and  Mujs^bo,  JJ.,  concurred. 

Withers  and  Whitneb,  JJ.,  did  not  hear  the  case. 

Motion  granted. 
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Joseph  Edwabds  and  Othebs  vs.  Joseph  Edwards,  Jr. 
Evidence — Lorn  of  Deed. 

To  prave  loss  of  a  deed  executed  fifteen  years  before  the  trial,  it  was 
shown  that  it  was  delivered  to  the  grantor  at  the  door  of  the  clerk's 
office  to  be  recorded  ;  that  it  had  never  been  recorded,  and  was  not  in 
the  clerk's  office;  that  the  grantor  had  afterwards  conveyed  the  land  to 
defendant,  and  had  removed  from  the  State :  Held^  that  the  evidence 
was  sufficient  to  let  in  secondary  evidence  of  the  existence  and  con- 
tents. 

The  question  of  loss  was  submitted  to  the  jury :  Hetd,  that  their  verdict 
for  plaintiff,  establishing  the  loss,  must  be  considered  as  having  re- 
moved all  doubt. 

BEFORE  O'NEALL,  J.,  AT  GREENVILLE,  FALL  TERM,  1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

**  This  was  an  action  of  trespass  to  try  title. 

"  The  plaintiffs  are  the  children  of  Jesse  Edwards,  to  whom 
the  land  in  dispute  was  twice  conveyed  by  his  father :  1st, 
absolutely ;  that  deed  was  produced  by  defendant,  but  never 
recorded ;  2d,  to  him  for  life,  with  remainder  to  his  children. 
Jesse  Edwards  was  in  possession  more  than  ten  years.  Lewis 
Threlkeld  proved  that  a  copy  deed,  which  he  produced,  was 
a  true  copy  of  a  deed  executed  by  Jesse  Edwards,  in  his 
presence  and  Esquire  Barbary^s,  who  subscribed  as  witnesses. 
The  execution  was  proved  before  a  magistrate.  There  was 
no  seal  on  the  copy,  and  yet  both  witnesses  proved  that  the 
deed  was  signed,  sealed^  and  delivered,  (or  duly  executed.) 
The  original  deed  Threlkeld  proved,  after  having  been  proved 
before  a  magistrate,  was  handed  by  him  to  Jesse  Edwards,  at 
the  door  of  the  clerk's  office,  to  be  recorded.  It  had  never 
YoL.  XL— 35 
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been  pat  on  record,  nor  could  the  deed  be  found  on  exami- 
nation in  the  clerk's  office.  Jesse  Edwards  removed  from 
the  State.  I  admitted  this  copy..  Its  contents  were  a  release 
of  the  life  estate  of  Jesse  Edwards  to  the  remaindermen,  his 
children.  It  was  dated  19th  December,  1843.  There  was 
evidence  from  which  the  minority  of  several  of  the  plaintiffi 
might  have  been  inferred.  The  objection  that  that  matter  had 
not  been  shown,  was  started  by  Mr.  Elford  in  his  argument 
to  the  jury.  Mr.  Perry  alleged  it  was  a  mere  oversight  on 
his  part.  I  allowed  him  to  put  back  Kemp,  who  knew  the 
plaintiffs  in  Georgia,  where  they  lived.  He  proved  the 
minority  of  several  of  the  plaintifife. 

"  The  defendaoit  relied  upon  a  deed  to  himself  for  the  land, 
dated  14:th  February,  1845,  and  possession  from  that  time  to 
the  present. 

"  That  deed  was  duly  recorded,  and  was  entitled  to  be 
preferred,  unless  the  defendant  had  explicit  notice  of  the 
deed  under  which  the  plaintiffs  claimed. 

"  Upon  that  question,  Threlkeld  proved  that  he  met  the 
defendant  at  Greenville,  who  told  him  he  had  bought  Jesse 
Edwards'  land.  The  witness  asked  him  if  he  had  not  got 
into  trouble ;  that  Jesse  Edwards  could  not  sell.  He  said  he 
did  not  care ;  he  had  his  father's,  bond  to  indemnify  him. 
He  would  pay  for  the  land,  if  Jesse  Edwards'  children  sent 
him  a  title. 

"Joseph  Powell,  Esq.,  proved  that  he  prepared  a  deed, 
which  was  before  him,  from  Jesse  Edwards'  children  to  Joseph 
Edwards,  the  defendant,  for  the  land.  He  said  his  under- 
standing was,  if  it  was  executed  by  them,  the  defendant 
would  pay  for  the  land.  The  deed  was  signed  and  sealed  by 
all  who  were  of  full  age,  and  offered  to  defendant  if  he  would 
pay  the  price.    He  refused  to  pay. 

"  This  deed  was  produced  on  the  trial. 

"A.  J.  Kemp  proved  that  the  defendant  told  him  that  he 
had  written  to  the  plaintifls,  if  all  who  were  of  full  age  would 
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fix  up  the  title,  they  oould  receive  all  their  share  of  his 
father's  estate. 

"  Esquire  Barbary  proved  that  the  defendant  told  him  he 
might  have  to  give  up  the  land  when  the  youngest  child 
came  of  age^  but  in  the  meantime  he  could  cut  off  all  the 
timber.  He  said  that  the  defendant  had  cut  off  all  the  tim- 
ber, and  that  the  timber  thus  cut  was  worth  two  dollars  per 
acre.    The  tract  contained  one  hundr^  and  sixteen  acres. 

"The ''case  was  carefully  submitted  to  the  jury:  1st,  on 
the  question  of  the  loss  of  plaintiflfe'  deed.  They  were  told 
unless  the  proof  satisfied  them  of  the  loss,  the  plaintiff  could 
not  recover. 

"  2d.  They  were  told  unless  the  deed  was  sealed,  it  could 
not  avail.  The  copy  was  unsealed;  but  the  proof  might 
satisfy  them  that  the  original  was  sealed. 

"  8d.  They  were  instructed,  unless  the  defendant  had  ex- 
plicit notice  of  the  plaintifi'  deed,  his  recorded  deed  must 
prevail.  They  were  referred  to  Threlkeld,  Powell,  Kemp, 
and  Barbary,  and  they  were  told  unless  their  proof  satisfied 
them  that  the  defendant  knew  just  as  much  about  that  deed 
as  if  he  had  seen  it  on  record,  the  plaintiff  could  not  recover. 

'*  4th.  They  were  told  that  the  defendant's  possession  for 
thirteen  years  would  prevent  a  recovery,  unless  some  of.  the 
plain tiOs  were  minors. 

"  5th.  If  the  jury  thought  the  plaintiffs  were  entitled  to 
recover  on  all  these  points,  then  they  would  be  entitled  to 
recover  the  land  and  such  damages  as  the  jury  thought 
might  fully  compensate  them  for  the  timber  cut  off. 

"  The  jury  found  for  the  plainti£&  the  land,  and,  I  think, 
$175  damages." 

The  defendant  appealed,  and  now  renewed  his  motion  for  a 
nonsuit  upon  the  grounds : 

1.  Because  the  paper  purporting  to  be  a  copy  deed  firom 
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Jesse  Edwards  to  the  plaintiffs,  which  was  produced  in  evi- 
dence of  the  title  of  the  plaintiff,  and  which  was  proved  bj 
W.  D.  Threlkeld  to  be  an  exact  copy  of  the  original,  was 
without  a  seal,  without  which  the  original  paper  would  not 
be  a  valid  conveyance  of  land. 

2.  Because  the  plaintiffs'  testimony  established  the  fact 
that  the  defendant  had  been  in  peaceable  and  adverse  posses- 
sion of  the  land  in  dispute  for  thirteen  years ;  and  there  was 
no  testimony  to  show  that  any  of  the  plaintifis  or  any  of  the 
parties  claiming  the;  land  were  minors,  until  after  the  argu- 
ment was  closed,  when,  it  is  respectfully  submitted,  the  Court 
erred  in  admitting  such  testimony. 

8.  Because  the  testimony  of  the  plaintiffs'  witnesses  did  not 
afford  such  proof  of  title  in  the  plaintiff  as  entitled  them  to 
have  the  case  submitted  to  the  jury. 

And  failing  in  that  motion,  then  he  moved  for  a  new  trial, 
upon  the  grounds : 

1.  That  the  proof  of  loss  of  the  original  deed  was" not 
sufficient  to  warrant  the  introduction  of  a  copy  in  evidence. 

2.  Because  the  paper  purporting  to  be  a  copy  of  the  ori- 
ginal had  no  seal,  and  such  a  paper  could  not  convey  land. 

8.  Because  the  deed  from  Jesse  Edwards  to  the  plaintiffs 
was  never  recorded,  and  was  void  as  against  the  subsequent 
deed  to  the  defendant,  no  sufficient  proof  of  notice  having 
been  established  against  the  defendant. 

4.  Because,  it  is  respectfully  submitted,  that  his  Honor 
erred  in  permitting  plaintiffs'  attorney  to  examine  a  witness 
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to  prove  the  minority  of  some  of  the  plaintiflfe  after  the 
argument  was  concluded. 

5.  Because  by  reason  of  the  insufficiency  of  such  proof  of 
title  in  the  plaintiff,  and  for  the  other  causes  set  forth  above, 
the  verdict  for  the  plaintiflfe  was  contrary  to  law  and  evidence. 

Elfcrdy  for  appellant. 

Perry,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  This  Court  concurs  in  the  ruling  of  the 
Judge  below,  and  only  on  the  first  ground  deems  it  import- 
ant to  add  a  word. 

To  permit  secondary  evidence  of  a  deed  it  is  necessary 
that  there  should  be  some  evidence  of  the  loss. 

The  loss  of  the  deed  must  be  first  shown,  at  least  prima 
fack^  before  a  step  can  be  taken.  The  Judge  must  necessa- 
rily decide  on  the  showing  whether  it  is  sufficient  to  admit 
the  proof  of  the  existence  and  contents. 

The  proof,  it  is  true,  in  this  case  looks  to  be  slight,  until  it 
is  remembered  that  the  deed  was  traced  to  the  possession  of 
the  grantor  himself,  and  who  afterwards  conveyed  to  the  de- 
fendant, and  is  now  out  of  the  State.  He  was  to  have  the 
deed  recorded ;  it  was  delivered  to  him  for  that  purpose  at 
the  door  of  the  clerk's  office.  It  has  not  been  recorded ;  it 
is  not  to  be  found  in  the  clerk's  office,  where  search  has  been 
made. 

Jesse  Edwards,  the  grantor,  who  conveyed  after  his  con- 
veyance to  the  plaintiflfe,  was  interested  to  destroy  the  deed. 
He  is  now  beyond  the  power  of  the  Court.    Fifteen  years 
have  passed  since  the  execution  of  the  deed.    These  fsusts  ^ 
make  out,  I  think,  ^kprimafade  case  of  loss. 
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To  this  now  must  be  added  the  verdict  of  the  jury  to  whom 
the  question  of  loss  was  submitted,  and  as  was  said  by  Whit- 
ner,  J.,  in  Berry  vs.  Jourdan^  11  Kich.  76,  "  if  any  doubt  has 
been  entertained  upon  the  proof  then  before  the  Judge,  that 
doubt  must  be  entirely  removed  by  the  sequel  in  the  testi- 
mony clearly  corroborated  by  the  verdict  of  the  jury." 

The  motion  is  dismissed. 

Wabdlaw,  Withers,  Whitneb,  Glover,  and  Munbo, 
JJ.,  concurred. 

Motion  dismissed. 
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J.  M.  Ross,  Ordinary,  vs.  Thomas  N.  Pettus  and  Others. 
Administration  Bond — Pleadings — Ordinart/s  Decree 

An  action  will  not  lie  on  an  administration  bond  in  behalf  of  a  distribn- 
tee,  nntil  a  decree  has  been  rendered  in  the  Court  of  Ordinary  or 
Court  of  Equity  against  the  administrator ;  it  is  not  sufficient  to  pro- 
duce a  decree  rendered  after  the  action  was  commenced. 

BEFORE  WARDLAW,  J.,  AT  YORK,  FALL  TERM,  1858. 

These  were  aotions  of  debt  brought,  in  behalf  of  different 
distributees,  upon  the  same  administration  bond,  against  the 
administrators  and  their  sureties. 

To  show  the  breach  and  amount  of  damages,  the  circuit 
decree  pronounced  by  the  Court  of  Equity,  {PettiLS  vs.  Suttonj 
10  Rich.  Eq.,  856,)  was  produced.  For  the  defendants  it  was 
objected,  first,  that  there  should  have  been  a  final  decree  by 
the  Ordinary ;  and  second,  that  the  decree  made  in  Equity 
was  subsequent  to  the  commencement  of  the  suits.(a)  His 
Honor  overruled  the  objections  and  the  plaintifls  were  al- 
lowed to  consolidate  their  actions  and  then  take  a  verdict. 

The  defendants  appealed. 

Clawson,  for  appellants,  cited  Ordinary  vs.  Williams  <t 
ParkmaUy  1  N.  &  McC.  587 ;  Ordinary  vs.  Osborne,  2  Bich. 
90 ;  Ordinary  vs.  Sunt,  1  McM.  882 ;  Ordinary  vs.  Johnsey,  6 
Bicb.  358 ;  Ordinary  vs.  Mortimer ,  4  Rich.  271. 


(a)  It  does  not  appear  in  the  report  or  grounds  of  appeal,  that  the  aotions  were 
eommeneed  before  the  decree  was  rendered  in  the  Court  of  Ordinary.  It  is  pre- 
sumed that  was  made  to  appear,  for  the  first  time,  in  the  Ooart  of  Appeals.     R. 
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G.  W.  Williams,  contra,  cited  Ordinary  vs.  Thomson^  2 
Bail.  839. 

The  opinion  of  the  Court  was  delivered  by 

O^Nball,  J.  In  these  cases  it  appears  that  the  decree  on 
which  the  defendants  are  charged,  was  not  rendered  until 
after  suit  brought.  No  action  can  be  maintained  on  the  ad- 
ministration bond  in  favor  of  distributees  until  a  decree  be 
rendered  in  their  favor,  either  by  the  Ordinary,  or  the  Court 
of  Equity.  This  has  been  considered  a  settled  principle 
from  the  case  of  Simpkinsj  Ordinary,  vs.  Potvers,  2  N.  &  McC. 
213,  until  the  present  time.  It  is  true,  if  the  decree  be  ren- 
dered before  suit  brought,  and  an  amendment  afterwards, 
such  an  amendment  will  not  defeat  the  action.  For  the 
amendment  takes  place,  as  if  it  had  always  been  a  part  of  the 
decree.  Ordinary  vs.  Osborne,  2  Ricli.  90 ;  Ordinary  vs.  Marti' 
mer,  7  Bich.  176.  So,  too,  I  have  no  doubt  that  an  appeal 
from  the  decision  of  the  Ordinary  to  the  Court  of  Equity, 
would  not  have  necessarily  the  effect  to  defeat  an  action 
brought  after  the  Ordinary's  decree,  but  before  the  appeal 
,  was  heard  in  Equity.  The  case  on  the  bond  could  not  how- 
ever be  heard  until  the  appeal  in  Equity  was  decided.  If  the 
Ordinary's  decree  was  sustained,  in  whole  or  in  part,  the 
plaintiff  would  be  entitled  to  a  verdict.  If  the  decree  of  the 
Ordinary  was  wholly  set  aside,  then  of  course  the  action  on 
the  bond  must  fail. 

In  the  case  of  a  creditor,  the  Ordinary  has  no  power  to 
give  a  decree  in  his  favor;  the  action  can  therefore  be 
brought  for  his  benefit  on  the  bond,  if  he  can  show  that  his 
debt  has  been  judicially  established  against  the  administrator, 
and  that  he  has  been  guilty  of  a  devastavit,  or  has  in  his 
hands  assets.  Ordinary  vs.  Hirnt,  1  McM.  380 ;  The  Same  vs. 
Johnsey,  6  Rich.  358. 
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It  is  useless  to  order  new  trials,  for  the  plaintiffit  cannot  re- 
cover,  inasmuch  as  the  decree  of  the  Ordinary  was  rendered 
after  suit  brought. 

Nonsuits  are  therefore  ordered. 

Wabdlaw,  Withers,  Whitner  and  Glover,  JJ.,  con 
curred. 

Nonsuit  ordered. 
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Shepherd  Clanton  vs.  John  D.  Young. 
Contrdct — Reward — Condition  Precedent. 

B.  advertised  a  reward  of  three  hundred  dollars  to  be  "  paid  for  the  appre- 
hension and  delivery  to  the  jail  of  Kershaw  District"  of  a  slave  charged 
with  murder.  A.  apprehended  and  delivered  the  slave  to  a  magistrate 
of  Kershaw,  who  delivered  him  to  a  constable,  in  whose  custody  he 
remained  until  he  was  tried  a  few  days  afterwards  and  acquitted.  Hdd^ 
that  A.  not  having  complied  with  the  condition  to  deliver  the  slave  to 
the  jail  of  Kershaw  district,  was  not  entitled  to  the  reward. 

BEFORE  GLOYER,  J.,  AT  CHESTERFIELD,  SPRING  TERM, 

1857. 


The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
"  The  plaintiff  sued  in  assumpsit^to  recover  the  amount  of 
three  hundred  dollars,  which  the  defendant  promised  to  pay 
for  the  apprehension  of  a  slave  named  Hiram.  The  follow- 
ing advertisement  was  published,  at  the  defendant's  request, 
in  the  *  Camden  Journal  and  Temperance  Advocate.' 

"  *  THEEE  HUNDRED  DOLLAES  EEWARD, 

"  *  Will  be  paid  for  the  apprehension  and  delivery,  to  the 
jail  of  Kershaw  District,  of  Hiram,  a  negro  man,  the  property 
of  L.  W.  R.  Blair,  a  fugitive  from  justice,  who  stands  indicted 
for  the  murder  of  Mrs.  Jane  Young,  committed  on  Friday, 
the  11th  inst.  Said  negro  is  about  five  feet  eight  or  ten 
inches  high — thick  set — has  heavy  eyebrows  with  small 
eyes — holds  his  hands  fer  back  in  walking — is  said  to  have 
a  small  scar  on  the  back  of  his  hand,  from  a  burn — with  a 

(a)  It  is  well  sotUed  that  a  promise  to  pay  a  reward  on  the  apprehension  of  a 
felon,  will  support  an  aotion.  WiUiamn  ys.  Carwardine,  5  C.  ft  P.  666 ;  Laneatter. 
V9.  WaUk,  4  M.  A  W.  16;  Ch.  on  Con.  10,  note  (q),  544,  note  (r).  B. 
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scar  run  Ding  through  it  caused  by  a  cut  from  a  knife.  He  is 
about  thirty-five  years  of  age,  and  is  quick  spoken  and 
intelligent. 

'"JOHN  D.  YOUNG. 
" '  Oamden,  S.  G,  FeVy  22,  1853. 

"  *  Raleigh  Standard,'  *  Spirit  of  the  Age,'  *  Greensboro' 
Patriot,'  and  '  Petersburg  Intelligencer,'  will  copy  four  times, 
weekly,  and  forward  bills  to  this  office  for  payment." 

"  Hiram  was  charged  with  the  murder  of  Mrs.  Young  by 
her  family,  and  was  a  runaway  during  most  of  the  year  1858. 
After  about  one  year  the  defendant,  with  Finley  McCaskill, 
brought  Hiram,  so  much  reduced  that  some  of  the  witnesses 
would  not  have  known  him,  to  Samuel  P.  Murchison,  a 
magistrate  of  Kershaw  district,  who  delivered  him  to  Joel 
Yarborough,  his  constabte,  in  whose  custody  he  continued 
until  he  was  tried,  a  few  days  after,  by  a  Court  of  Magis- 
trate and  Freeholders.  At  this  Court  Samuel  P.  Murchison 
presided,  and  the  defendant  attended  as  a  witness,  and  the 
plaintiff  as  prosecutor.    Hiram  was  acquitted. 

"  Murchison  lived  three  or  four  miles  from  Blair's,  in  the 
neighborhood  of  the  alleged  murder  and  was  the  nearest 
magistrate. 

"Alexander  Martin  lived  two  or  three  months,  in  the 
spring  of  1858,  with  the  plaintiff,  *  as  a  hireling.'  He  once 
saw  Hiram  at  the  spring — about  one  hundred  and  fifty  yards 
from  the  house — and  he  informed  Mrs.  Clanton  of  it.  Two 
or  three  weeks  after  this,  he  saw  him  in  the  plaintiff's  crib- 
loft  in  the  fodder,  but  he  said  nothing  about  it.  In  the  crib 
he  also  saw,  a  dozen  times,  a  greasy. tin  Jbucket,  like  those 
about  the  house,  and  a  bottle  which  appeared  to  have  had 
milk  in  it ;  but  '  he  never  opened  his  mouth  about  it.'  Sam, 
Hiram's  father,  lived  on  plaintiff's  plantation. 

"  After  the  trial  of  Hiram,  the  defendant  stated,  that  he 
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would  not  have  hesitated  to  pay  the  plaintiff  if  Hiram  had 
been  taken  to  the  jail  of  Kershaw. 

"  The  jury  was  instructed,  that  in  construing  the  defend- 
ant's promise,  they  must  look  to  his  intent ;  that  his  object 
was  the  apprehension  of  Hiram  and  his  trial  for  the  alleged 
Oiurder ;  that  when  the  plaintiff  arrested  him,  it  was  his  duty 
to  procure  a  commitment,  whether  as  a  runaway  or  as  a 
criminal,  and  that  the  defendant's  liability  did  not  depend 
upon  a  delivery  of  Hiram  to  the  jail  of  Kershaw ;  and  that 
when  in  the  custody  of  the  magistrate,  he  was  authorized  to 
place  Hiram  in  the  safe  keeping  of  his  constable,  until  the 
trial,  without  a  commitment  to  jail. 

"  But  if  they  believed  that  the  plaintiff  harbored  Hiram, 
or  that  the  apprehension  of  him  was  collusive,  the  jury  was 
instructed  to  find  for  the  defendant ;  and  as  this  part  of  the 
defence  depended  on  the  circumstances  stated  by  Martin,  I 
did  say  to  the  jury  that  it  was  strange,  that  he  had  informed 
no  one  that  Hiram  was  seen  by  him  in  the  crib ;  but  the 
witness's  credibility  was  submitted  to  them,  without  the 
strong  language  imputed  to  the  presiding  Judge  by  the 
fourth  ground  of  appeal. 

*' The  jury  found  for  the  plaintiff,  three  hundred  doUara" 

The  defendant  appealed  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds : 

1.  Because  the  delivery  of  the  negro  Hiram  to  the  jail  of 
Kershaw  District,  according  to  the  terms  mentioned  in  the 
reward,  was  a  condition  precedent,  and  should  have  been 
strictly  performed  by  the  plaintiff,  before  he  was  entitled  to 
recover  the  reward. 

2.  Because  the  Court  ruled  that  a  virtual  performance  of 
the  condition  precedent  was  sufficient. 

8.  Because  the  Court  ruled  that  the  plaintiff's  delivery  of 
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Hiram  to  Esquire  Murchison,  who  resided  twenty  three 
miles  from  Kershaw  jail,  and  four  or  fire  miles  from  the 
place  of  capture,  was  a  virtual  performance  of  the  condition. 

Clinton  and  Austin,  for  appellants,  cited  on  first  ground, 
Epperly  vs.  Bailey,  8  Indiana  R.  72 ;  Gutter  vs.  Powell,  6 
T.  R.  326 ;  Boone  vs.  Eyre,  see  Note  1  H.  B.  273  ;  Law  vs. 
House,  8  Hill,  270;  Breithaupt  vs.  Thurmond,  3  Rich.  216; 
Tharin  vs.  Fickling,  2  Rich.  361 ;  Glazebrook  vs.  Woodrow,  8 
T.  R.  370 ;  Jones  vs.  Barclay,  2  Doug.  686 ;  FuUz  vs.  House, 
6  Smedes  &  Marsh.  404;  Tidd's  Pr.  884,  and  the  authorities 
referred  to  in  note  (n);  1  Salk,  171 ;  Tidd's  Pr.  385.  And 
on  second  and  third  grounds,  Steph.  N.  P.  Tit.  Assumpsit, 
305 ;  Gutter  vs.  Powell,  6  D.  &  E.  320 ;  2  Pothier,  41 ;  Kuy- 
kendall  vs.  GiOreath,  3  Fike,  222 ;  1  Roll,  422,  1.  45 ;  1  Roll, 
426,  1.  32;  Co,  L.  209,  b;  1  Roll.  427,  L  50;  Hob.  134; 
Wood  vs.  Ashe,  1  Stro.  407 ;  Pribble  vs.  Baghurst,  1  Swans. 
329;  8  Hill,  272;  1  Salk.  113. 

Inglis,  contra,  cited  2  Bac.  Abr.  384, 885 ;  2  Johns.  R.  807. 

The  opinion  of  the  Court  was  delivered  by 

Whitneb,  J.    The  arguments  and  authorities  adduced 

would  lead  us  into  a  general  summary  of  the  principles  gov- 

'  erning  matters  of  contract.    In  announcing  our  judgment  it 

is  not  thought  necessary  to  enter  upon  such  an  enlarged 

discussion. 

This  contract  is  in  writing,  and  there  is  no  dispute  about 
its  terms.  The  performance  by  the  plaintiff  of  the  services 
stipulated  for  by  the  defendant  fixes  the  liability  of  the,latter. 
The  promise  to  pay  was  founded  on  the  apprehension  and 
delivery  to  ihe  jail  of  Kershaw  District,  a  certain  negro  slave, 
an  alleged  fugitive  from  justice,  charged  with  murder.  The 
performance  proved  was  an  apprehension  and  delivery  to  a 
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magistrate  of  the  district,  by  whom  the  slave  was  delivered 
to  a  constable,  in  whose  custody  he  continued  until  a  trial 
was  had. 

This  was  not  a  strict  compliance  with  the  terms  stipulated. 
Was  it  a  substantial  compliance,  such  as  should  entitle  the 
plaintiff  to  the  reward  which  had  been  offered  { 

This  Court  has  reached  a  conclusion  adverse  to  the- plain- 
tiff, and  the  facts  disclosed  perhaps  well  illustrate  the  sub- 
stantial difference.  But  it  is  proper,  and  we  prefer  to  apply 
the  test  upon  general  considerations. 

The  delivery  of  a  slave  in  the  jail  and  at  the  Court  House, 
places  him  in  the  midst  of  general  and  professional  intelli- 
gence, and  usually  in  a  community  free  from  any  neighbor- 
hood feeling  or  improper  bias. 

Such  a  delivery  would  contemplate  such  participation  on 
the  part  of  those  to  whom  it  appropriately  belonged,  in  the 
conduct  of  the  prosecution,  as  would  be  proper  to  secure  the 
ends  of  justice,  at  least  to  the  extent  of  securing  a  suitable 
presiding  officer,  and  an  intelligent  and  impartial  jury.  Such 
considerations  have  often  moved  the  public  mind  to  legisla- 
tion on  this  subject. 

If  such  means  and  ends  are  contemplated  by  a  party  offer- 
ing a  reward,  the  service  is  very  inadequately  performed,  if 
in  a  given  case  the  slave  is  delivered  to  a  magistrate  every 
way  unsuited,  and  for  reasons  that  need  not  be  suggested  the 
trial  promptly  proceeded  with,  and  the  prosecution  conducted 
by  a  stranger,  or  a  partisan  of  the  owner,  and  in  a  neighbor- 
hood remote  from  the  Court  House,  the  very  atmosphere  of 
which  may  be  infected  with  improper  influences. 

The  facts  are  all  before  the  Court,  and  we  do  not  see  any 
purpose  to  be  accomplished  by  protracting  this  litigation. 

The  verdict  of  the  jury  is  set  aside  and  a  nonsuit  is  ordered. 

Wabdlaw,  Withers  and  Munbo,  JJ.,  concurred. 
Nonsuit  ordered. 
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The  Town  Council  of  Winnsbobo  vs.  Sblden  M.  Smabt, 
Corporation — Ordinance — Markets — Trade. 

The  Town  Council  of  Winnsboro  haye  the  power  to  pass  an  Ordinance 
prohibiting  the  sale  of  batcher's  meat  within  the  corporate  limits, 
except  at  the  public  market. 

Laws  regulating  markets  are  not  in  restraint,  but  in  regulation  of  trade — 
they  are  not  in  violation  of  the  ordinary  rights  of  the  citizen. 

BEFORE  WARDLAW,  J.,  AT  FAIRFIELD,  FALL  TERM,  1858. 

An  ordinance  of  the  Town  Coxincil  of  "Winnsboro,  pro- 
vides, "  That  no  person  or  persons  shall  sell  any  butcher's 
meat  within  the  corporate  limits  of  the  Town  of  Winnsboro, 
until  after  the  hour  of  nine  o'clock  in  the  morning,  excepting 
in  the  town  market.  And  ever^  person  or  persons  who 
shall  violate  this  ordinance  shall  be  subject  to  a  fine  of  ten 
dollars  for  each  and  every  offence." 

The  defendant  was  fined  by  the  Intendant  under  this  ordi- 
nance, ten  dollars,  and  he  appealed  to  the  Circuit  Court. 
His  Honor,  the  presiding  Judge,  afiirmed  the  judgment  of 
the  Intendant,  and  the  defendant  appealed  to  this  Court,  on 
the  grounds: — 

1»  Because  the  ordinance  is  contrary  to  the  general  laws 
of  this  State,  and  is  not  authorized  by  the  charter  of  said 
town. 

2.  Because  the  appellant  sold  the  meat  insidd  of  his  own 
hlacksmtth  shop,  and  not  in  the  streets  or  public  square  of  the 
town ;  and  it  is  not  pretended  that  there  was  any  nuisance 
created  by  his  so  doing — and  to  deprive  him  of  this  right, 
under  the  circumstances,  would  be  to  establish  a  monopoly, 
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and  punish  him  for  the  violation  of  an  ordinance  which  is 
itself  in  violation  of  law, 

Rutland,  for  appellant,  cited  11  Stat.  505,  §  4 ;  Ihmham  vs. 
Bochester^  5  Oow.,  462;  New  York  vs.  Ordeman^  12  Johns.  B., 
122. 

EioTiy  contra.  The  Act  of  Incorporation,  (11.,  Stat.  506, 
§  4,)  gives  the  Town  Council  full  power  to  make  ordinances 
respecting  the  ^^  markets ^^^  and  for  preserving  the  ^^  health, 
order  and  good  government"  of  the  town.  The  subject- 
matters  of  an  ordinance  respecting  the  markets^  are  the  place^ 
the  time,  the  kind  and  quality  of  articles  to  be  sold,  and  the 
sellers.  Markets  are  from  their  very  nature  sarujUory  institu- 
tions; and  are  ex  necessitate  nuisances  to  those  who  reside  in 
the  neighborhood.  Hence  the  ample  powers  always  conferred 
on  municipal  corporations  respecting  them.  Markets  are 
institutions  of  great  antiquity;  and,  although  a  species  of 
monopoly,  have  always  been  held  in  law  to  be  regulatory  of, 
and  not  in  restraint  of  trade.  Moshy  vs.  Walker,  7  Bam.  k 
Cress.,  40.  Mayor  and  Aldermen  of  Macclesfield  vs.  Pedley,  4 
Bam.  &  Adol.,  897.  In  this  case  the  market  was  a  meat 
market,  and  butcher  shops  were  not  allowed  out  of  the  market 
place.  Both  cases  rest  on  custom:  but  no  custom  is  good 
against  which  a  good  legal  reason  can  be  assigned. — 1  BL 
Com.,  77.  In  our  case,  the  Act  of  the  Greneral  Assembly 
stands  in  lieu  of  custom.  A  greater  exercise  of  power  than 
in  this  case  sanctioned  in  City  Council  yb.  Benjamin,  2  Strob,, 
521 ;  City  Council  vs.  Ahrens,  2  Strob.,  241 ;  Heisembrittle  ads. 
City  Council,  2  McM.,  283.  The  language  of  the  Court  in 
City  Council  vs.  Goldsmith^  2  Sp.  485,  very  apposite  to  this 
case. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.    The  defendant  has  mainly  urged  that  the 


APPEALS    AT    LAW.  56S 

Colombia,  Noyember  and  Deoember,  1858. 

ordinance  in  question  is  not  within  the  power  delegated  to 
the  Council,  because  it  is  in  restraint  of  trade,  and  in  violation 
of  the  ordinary  rights  of  a  citizen,  and  therefore  repugnant 
to  the  laws  of  the  State.  For  authority  he  has  referred  to 
the  case  of  Dunham  vs.  Rochester^  5  Cow.,  462. 

The  general  principle  maintained  in  that  case,  that  a  by- 
law must  appear  to  be  within  the  power  granted  to  a  corpo- 
ration, we  freely  admit :  the  application  which  was  made  of 
the  principle  to  the  charter  and  ordinance,  considered  in  that 
case,  we  will  not  undertake  to  examine.  Turning  to  the 
argument  of  the  plaintiff  we  find  that  markets  with  exclusive 
privileges  are  of  great  antiquity  and  universal  prevalence; 
that  they  have  been  deemed  useful  to  both  producers  and 
consumers,  and  moreover  serviceable  in  respect  to  health  and 
good  order:  that  a  distinction  is  recognized  between  the 
restraint  of  trade  and  its  regulation,  and  that  by  the  Act 
incorporating  Winnsborough  (11  Stat.,  505,  §  4,)  plenary 
power,  subject  to  the  laws  of  the  StatQ,  is  given  to  the 
Council,  concerning  markets,  health  and  good  order.  The 
oases  which  have  been  decided  in  our  own  State  leave  no 
doubt  that,  the  Council  of  Winnsborough  had  power  to  pass 
the  ordinance  now  in  question,  and  that  its  expediency  was  a 
matter  for  the  sound  judgment  of  the  Council,  over  which  no 
supervision  can  be  exercised  by  a  Court  (See  2  McM.,  238 ; 
2  Sp6er,  435 ;  4  Strob.,  241.) 

Thetnotion  is  dismissed. 

CNeall,  Withers,  Whitnbb,  Gi^ovkr  and  Munro,  JJ., 
concurred. 

Motion  dismissed. 
Vol.  XI 36 
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B.  Bkabden  vs.  E.  p.  Smith. 
Contract — Penalty — Liquidated  Damages. 

By  written  contract,  not  nnder  seal,  S.  acknowledged  himself  to  owe  or 
to  forfeit  to  B.,  one  hundred  dollars,  "  if  there  should  be  default  made 
in  the  condition  underwritten,"  which  was  that  S.  should,  by  a  certain 
day,  put  B.  in  possession  of  a  certain  house  and  lot : — RM^  that  the 
one  hundred  dollars  was  a  penalty  and  no.t  liquidated  damages. 

BEFORE  O'NEALL,  J.,  AT  SPARTANBURG,  FALL  TERM, 

1858. 

This  case  will  be  saffioientlj  understood  from  tlie  opinion 
delivered  in  the  Court  of  Appeals. 

Bobo^  for  appellant. 

Dawhina^  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J,  In  January,  1856,  the  plaintiff  purchased  of 
the  defendant  a  tract  of  land,*  on  a  part  of  which  Mary  Groce 
then  lived.  At  the  time  of  the  purchase  the  defendant  exe- 
cuted the  following  instrument : — "  Be  it  remembered  that  I, 
E.  P.  Smith,  acknowledge  to  owe,  or  to  forfeit  to  Eber  Bear- 
den  one  hundred  dollars,  good  and  lawful  money  of  said 
State,  if  there  should  be  default  made  in  the  condition  under- 
written. The  condition  above  written  is  such,  that  if  the 
above  bounden  E,  P.  Smith  shall  put  him,  the  said  Eber 
Bearden,  on  or  before  the  first  day  of  March,  1857,  in  actual 
possession  of  the  house  and  lot  whereon  Mary  Groce  now 
lives,  in  this  district,  and  has  now  in  possession,  then  this 
bond  to  be  null  and  void,  otherwise  to  remain  in  full  force 
and  virtue."    The  plaintiff  was  not  put  in  possession  of  the 
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house  and  lot  occupied  by  Mary  Groce,  until  about  one  week 
after  the  time  appointed  and  agreed  upon,  and  he  sued,  al- 
leging this  breach.  At  the  trial  before  O^Neall,  J.,  at  Spar- 
tanburg, it  was  argued  that  the  sum  of  one  hundred  dollars, 
specified  in  the  above  agreement,  was  stipulated  damages, 
and  not  a  penalty.  The  Judge  instructed  the  jury  otherwise, 
who  assessed  the  plaintiff's  damages,  including  a  payment 
before  made,  at  seven  dollars  and  fifty  cents ;  and  for  mis- 
direction on  this  point  the  plaintiff  has  appealed. 

Whether  the  parties  have  assessed  damages  for  themselves, 
or  whether  the  amount  specified  is  to  be  regarded  as  a  pen- 
alty, is  a  question  of  law,  and  the  decision  of  it  depends  upon 
the  intention,  to  be  collected  not  only  from  the  language  em- 
ployed, but  we  must  also  look  to  the  form  of  the  instrument. 
The  defendant  acknowledges  his  indebtedness  in  a  specific 
sum  with  a  condition,  to  be  void  if  the  plaintiff  shall  be  put 
in  possession  of  the  house  and  lot  on  a  certain  day.  His 
promise  to  perform  the  act  is  implied  from  the  condition 
under  a  penal  sanction ;  and  in  form  the  instrument  is  not 
unlike  a  bond,  in  which  the  penalty  is  a  security  for  the  dam- 
ages sustained  by  the  breach  of  the  condition.  The  parties 
to  this  agreement  have  manifested  no  intention  to  make  the 
sum  stated  the  measure  of  damages,  either  by  the  use  of  the 
words  "  liquidated  damages,"  or  by  the  form  of  the  instru- 
ment. In  bonds  conditioned  for  the  payment  of  money  or 
for  the  performance  of  a  particular  act,  the  gross  sum  is 
always  treated  as  a  penalty ;  and  the  striking  conformity  of 
this  contract  to  such  a  bond,  admits  the  application  of  the 
same  rule  to  its  construction.  The  distinction  between  a 
penalty  and  liquidated  damages  is,  that  the  former  is  a  secu- 
rity for,  and  the  latter  is  to  be  paid  in  lieu  of,  the  perfor- 
mance of  the  act  to  be  done.  The  form  of  this  instrument 
shows  that  a  penalty  was  in  the  contemplation  of  the  con- 
tracting parties,  and  that  precludes  the  idea  of  assessed 
damages,  as  a  substitute  for  performance,  unless  by  the  use 
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of  express  words,  as  "liquidated  damages,"  a  different  inten- 
tion is  shown. 

Contracts  for  stipulated  damages  will  be  enforced,  although 
the  sum  be  largely  disproportioned  to  the  actual  damages ; 
but  the  intention  must  be  clearly  manifested. 

Even  the  use  of  the  words  "liquidated  damages"  will  not 
control  in  ascertaining  the  meaning,  if,  upon  the  whole  instru* 
ment  taken  together,  a  different  purpose  is  discovered.  (Oreen 
vs.  Price,  18  M.  &  W.  701.)  And  where  it  is  doubtful  if  the 
sum  fixed  was  intended  to  be  for  damages,  assessed  by  the 
parties  in  anticipation,  or  as  a  penalty,  the  Court  will  adopt 
the  latter :  {Orisdee  vs.  BoUm^  3  C.  &  P.  240,)  preferring,  in  a 
case  of  doubt,  that  construction  which  will  give  just  and  full 
compensation,  rather  than  adopt  that  which  without  reference 
to  the  real  damage  is  arbitrarily  settled  before  a  breach  of 
the  contract  is  committed. 

In  the  case  of  Allen  vs.  Brazier  A  Randolph^  relied  upon 
in  the  argument,  (2  BaiL  298,)  the  defendants  expressly 
promised  to  deliver  a  negro,  or  pay  one  hundred  dollars  j-but 
there  was  no  declaration  of  indebtedness,  nor  did  the  instru- 
ment; as  in  this  case,  assume  the  form  of  a  bond,  &om  which 
the  intention  to  bind  the  party  by  a  penalty  might  have  been 
inferred.  It  was  a  conditional  agreement — to  deliver  the 
negro  or  to  pay  the  sum  stipulated — and  on  failure  by  the 
defendants  to  perform  their  undertaking,  the  qtumtum  of 
damages  was  ascertained. 

Looking  to  the  form  of  the  instrument,  and  the  language 
used  by  the  parties,  we  are  of  opinion,  that  they  intended  to 
provide  for  the  delivery  of  possession  under  a  penalty  of  one 
hundred  dollars;  and  that  the  ruling  of  the  Circuit  Judge  was 
correct,  in  submitting  to  the  jury  the  question  of  damages. 

Motion  refused. 

O'Nkall,  Wardlaw,  Withers,  Whitnbr  and  Munbo, 
'  JJ.,  concurred. 

Motion  refused. 


APPEALS    AT    LAW.  667 

Colambia,  Norember  and  Deoeknber,  1858. 

Daniel  Zeigler  vs.  Moses  Braddt  and  others. 
Neto  Trial— Speciul  Damages. 

Where  at  the  trial  of  an  action  on  the  case  for  obstructiog  a  private  right 
of  way,  the  Judge  charged  the  jury  that  they  might  give  conuqueniial 
damages:  HtJd^  that,  if  by  consequential  the  Jndge  meant  special 
damages,  still  defendant  was  not  entitled  to  a  new  trial,  it  appearing 
that  he  could  in  no  way  have  been  injured  by  the  charge,  there  being 
no  allegation  or  proof  before  the  jury  of  such  damages,  and  the  verdlbt 
being  under  the  circumstances  not  too  high. 

BEFORE  MUNRO,  J.,  AT  ORANGEBURG,  FAXL  TERM,  1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

"  This  was  an  action  on  the  case  brought  by  the  plaintiff 
against  the  defendants,  for  the  obstruction  of  a  private  right 
of  way  through  the  lands  of  the  defendant,  Moses  Braddy. 
The  jury  found  for  the  plaintiff,  eight  hundred  dollars.  It 
was  hot  stated  in  any  of  the  counts  of  the  declaration,  that 
the  plaintiff  had  sustained  any  special  or  consequential 
damage  from  the  acts  of  the  defendants.  I  charged  the  jury, 
however,  that  they  might,  notwithstanding,  give  such  actual 
and  consequential  damages  as  they  believed  the  plaintiff  had 
sustained." 

The  defendants  appealed  on  the  ground  : 

Because  his  Honor  erred  in  charging  the  jury  that  they 
could  give  consequential  damages,  when  none  were  charged 
in  the  declaration. 

Hutsonj  Bellinger^  for  appellants,  cited  1  Chit.  PI,  899 ;  2 
Green.  Ev.  §  224 ;  1  Saund.  PI.  &  Ev.  344, 186,  925 ;  Bowand 
vs.  Bellinger,  8  Strob.  375;  11  Rich.  283;  Harrison  vs. 
Berkley,  1  Strob. 

Glover^  contra,  cited  2  Wheat.  Sel.  1141. 
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The  opinion  of  the  Court  was  delivered  by 

Whitneb,  J,  The  ground  of  appeal  alleges  error  on  the 
part  of  the  Circuit  Judge  in  his  instructions  to  the  jury  on 
the  subject  of  damages. 

This  was  an  action  on  the  case  brought  for  the  obstruction 
of  a  right  of  way  through  the  lands  of  one  of  the  defendants. 
We  are  informed  by  the  report  prepared  by  counsel,  that  it 
was  not  stated  in  any  count  in  the  declaration  that  the  plain- 
tiff had  sustained  any  special  damage  from  any  act  of  the 
defendant;  and  we  learn  further  that  this  was  a  third  action 
for  the  same  cause ;  that  no  objection  was  made  to  any  evi- 
dence offered ;  and  that,  in  paint  of  fact,  there  was  not  any 
evidence  received  of  any  special  damage  sustained. 

There  is  some  confusion  in  the  terms  used  on  the  matter 
of  damages,  as  set  forth  in  the  report  and  ground  of  appeal ; 
and  we  might  be  at  some  loss  to  apprehend  with  certainty 
the  precise  character  of  the  complaint,  but  the  written  argu- 
ment submitted  by  counsel  explains  very  fully  the  sen^  in 
which  he  is  to  be  understood.  "  By  consequential  damages  is 
meant  those  damages  which,  though  the  natural  consequences 
of  the  act  complained  of,  are  not  the  necessary  result  of  it,and 
such  as  are  generally  termed  in  the  books  special  damages.^ 

The  validity  of  the  declaration  is  not  called  in  question,  as 
it  is  conceded  in  the  argument,  that  in  order  to  sustain  this 
action  it  was  not  necessary  to*  allege  and  prove  any  special 
damage. 

We  have  no  complaint  of  the  admission  of  incompetent 
testimony ;  for  "  whenever  the  damages  sustained  have  not 
necessarily  accrued  from  the  act  complained  of,  and  con- 
sequently are  not  implied  by  law,  then  in  order  to  prevent 
the  surprise  on  the  defendant  which  might  otherwise  ensue 
on  the  trial,  the  plaintiff  must  in  general  state  the  particular 
damage  which  he  has  sustained  or  he  will  not  be  permitted  to 
give  evidence  of  it."    1  Chit.  PI.,  896.     Where  the  law  pro- 
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sumes  a  damage  to  the  plaintiff  from  the  facts  alleged,  no 
special  damage  need  be  alleged.    11  Pick.  484 ;  13  Ves.  386. 

In  the  case  before  ns,  no  such  objection  was  made ;  and  for 
the  reason,  as  we  are  now  informed,  no  such  evidence  was 
offered  or  urged  in  the  argument,  and  we  are  at  a  loss  to  per- 
ceive in  what  way  possible,  injury  could  result,  even  upon  the , 
theory  now  presented  by  appellant.  Without  raising  any 
issue  as  to  the  precise  instructions  given  to  the  jury,  it  is 
manifest  that  the  verdict  was  not,  because  it  could  not,  from 
the  nature  of  things,  be  based  on  such  considerations  as  con- 
stitute the  grounds  of  present  complaint. 

The  jury  were  properly  told  it  was  competent  for  them  to 
give  punitive  or  vindictive  damages ;  and  surely  if  a  third 
resort  to  a  legal  remedy  was  rendered  necessary,  this  was  a 
wholesome  administration.  The  amount  of  the  verdict  under 
such  circumstances  does  not  furnish  the  slightest  presump- 
tion that  the  jury  labored  under  any  mistake. 

It  is  said  no  injustice  will  be  done  by  sending  the  case 
back,  the  end  to  be  attained  being  to  inform  the  defendant  of 
the  specific  ground  upon  which  damages  are  claimed,  that  he 
may  be  prepared  to  meet  tbem.  Yet,  it  is  well  replied,  the 
declaration  already  contains  all  that  may  be  truthfully  alleged ; 
such  damages  only  are  claimed  as  the  law  presumes  or  im- 
plies to  have  accrued  from  the  wrong  complained  of;  no 
injustice  has  been  done  by  surprise  to  the  defendant  in 
hearing  testimony  that  should  have  been  excluded ;  there  is 
no  room  to  conjecture  that  the  verdict  was  given  without 
sufficient  evidence  or  upon  a  false  assumption  of  facts. 

The  motion  for  a  new  trial  is  dismissed. 

O'Neall,  Waedlaw,  Withers,  and  Munbo,  JJ.,  con- 
curred. 

Motion  dismissed. 
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Edith  Myers,  by  next  Friend,  vs.  Mary  Griffis  and 
Garka  Powell. 

Husband  and  Wife — Pleadings— Trover. 

A  wife  cannot,  bj  appointing  an  attorney  under  the  Act  of  1712,  main- 
tain trover  in  her  own  name,  for  the  conversion  of  a  chattel  in  whidt 
Bhe  has  the  legal  title  with  right  of  immediate  possession,  even  though 
she  be  living  apart  from  her  hnsband  and  he  interpose  no  claim. 

Where  the  wife  acquires  the  legal  title  in  severalty  to  chattels  with  right 
of  immediate  possession,  the  title  becomes  instantly  vested  in  the  hus- 
band, and  he  may  sue  alone  for  a  conversion  of  them. 

BEFORE  WITHERS.  J.,  AT  DARLINGTON,  FALL  TERM,  185a 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  The  action  was  trover  for  cattle,  (twenty-five  head,  I  be- 
lieve, were  claimed,)  brought  by  Edith  Myers,  who  had  exe- 
cuted a  power-of-attorney  under  the  16th  section  of  the  Act 
of  1712,  she  being  a  married  woman,  but  having,  for  a  series 
of  years,  twelve  or  fifteen,  lived  separate  and  apart  from  her 
husband.  The  pleas  were  the  general  issue  and  the  statute  of 
limitations, 

"  Carma  Powell  was  the  son  of  Mary  Q-rifiBs,  and  her  hus- 
band, Elindred  Griffis,  who  died  some  six  or  seven  years  ago, 
was  the  brother  of  the  plaintiffl  There  was  a  good  deal  of 
evidence  given,  but  I  shall  report  only  so  much  as  gives 
origin  to  the  ground  of  appeal. 

"  The  plaintiff  had  lived  at  the  house  of  her  brother  for 
some  time :  then  went  to  North  Carolina  for  years — returned, 
and  now  lived  with  some  man,  not  her  husband.  In  the  life 
time  of  Kindred,  her  brother,  neighbors  had  observed  that 
hogs  on  his  premises  were  in  one  sort  of  mark,  and  cattle  in 
another;  and,  in  relation  to  this,  he  had  several  times  said 
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that  the  hogs  were  his  own,  and  the  cattle  Edith's;  that* he 
did  not  own  a  cow. 

"  The  cattle  so  marked  were  in  Kindred's  possession  twenty 
years  or  more,  and  he  killed  some,  and  (except  his  acknow- 
ledgments) he  treated  them  as  his  own.  Upon  his  death, 
his  widow,  Mary,  the  defendant,  administered  upon  his  estate, 
and,  with  the  assistance  of  Oarma  Powell,  had  the  cattle  sold, 
treating  them  as  a  part  of  her  husband's  effects.  During  all 
this  time,  no  movement  of  Peter  Myers  towards  asserting  any 
right  to  the  property  appeared  to  have  been  made. 

*'  Defendants  moved  for  a  nonsuit  upon  the  ground  that 
this  was  not  a  case  in  which  the  plaintiff  could  sue ;  that  the 
husband's  right  was  exclusive  by  the  law  marital.  I  refused 
the  nonsuit,  and  the  jury  rendered  for  the  plaintiff  a  verdict 
for  $150. 

"  A  copy 'of  thel6th  section  of  the  Act  of  1712  is  subjoined 
nonsuit  in  this  for  convenient  reference."(a) 

The  defendants  appealed  and  renewed  their  motion  for  a 
G>urt,  on  the  ground : 


'    (a)  The  eopy  if  m  foUowi : 

'*  And  wbereasy  by  this  Act,  a  penon  being  a/rme  covert,  is  limited  as  td  the  time 
of  laying  claim  to  lands  or  tenements,  and  to  oommencing  actions  or  suits  of  law, 
and  not  excepted  generally  nntil  discoverture,  and  that  snch  person  may  be  no 
way  prejadieed  by  the  same.  Be  it  farther  enacted  by  the  aathority  aforesaid,  that 
in  ease  any  /mm  eovm^t  have  any  right  or  claim  to  any  lands  or  tenements  within  this 
Prorince,  or  any  other  action  or  suit  whatsoerer,  snch  /erne  eovtrt  shall  hare  power 
to  eonstitate  an  attorney  under  her  hand  and  seal  to  prosecute  such  her  claim, 
action  or  suit,  either  in  her  own  name  or  in  the  name  of  her  husband  and  self,  as  if 
her  husband  had  joined  with  her  in  such  power  of  attorney ;  and  such  person  so 
constituted  shall  have  power  to  prosecute  such  suit  or  daim  to  effeet,  and  her  hus- 
band shall  not  hare  power  to  abate,  discontinue  or  release  her  claim  or  action, 
without  her  voluntary  consent,  given  in  open  Court  and  recorded  in  the  prooeed- 
iDgs ;  neither  shall  such  suit  or  action  be  in  any  way  abated  upon  the  aecount  of 
BQeh  woman  being  under  eoverture ;  but  thp  proceedings  shall  be  in  all  things  as 
good  and  eflfectual  in  law  as  if  such  woman  was  sole,  and  joined  her  husband  with 
her  in  such  suit;  any  law,  statute,  act  or  usage,  or  custom,  in  this  Provinoe,  to  the 
contrary  notwithstanding." 
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That  the  sixteenth  section  of  the  Act  of  1712,  under 
which  the  plaintiff  brought  her  suit,  does  not  apply  where  the 
right  of  the  husband  to  commence  the  action  in  his  name 
alone,  for  the  conversion  of  chattels,  is  perfect  and  complete. 

Moses,  for  appellant.  As  to  the  effect  of  marriage  on  the  per* 
sonal  goods  of  the  wife,  whether  before,  or  coming  to  her  dur- 
ing coverture,  cited  Boperl,  169.  For  her  specific  chattels  in 
hands  of  third  persons,  the  husband  must  alone  bring  trover, 
detinue,  &c.,  McQueen  46 ;  1  Ch.  PI.  65, 51 ;  Fryerson  Jk  Fry- 
erson,  Strob.  8,  461 ;  Bobards  vs.  Hutson  &  Price,  S  McC.  475 ; 
JSansey  vs.  Oardner,  1  Hill,  191.  Legal  estate  in  wife,  with 
right  of  immediate  possession  of  a  personal  chattel  in  seve- 
ralty,  the  marital  rights  of  husband  attach  and  vest  the  pro- 
perty in  him.  Chancellor  Harper,  in  Hill  vs.  Hill,  1  Strob, 
Eq.  28,  says :  "  The  rule,  is  well  known,  that  if  there  be  a  per- 
fect legal  title,  and  the  present  right  of  possession,  this  is 
enough  to  vest  the  property  in  the  husband,  though  there 
may  be  no  actual  manual  possession." 

Dargan,  contra,  cited  2  Bail.  349 ;  1  Bail.  869 ;  11  Bich. 
196;  4  Strob.  469;  8  D.  &  E.  681;  Com.  Dig.  Abatement, 
E.  6;  12M.&  W.97;   1  Sp.  218. 

The  opinion  of  the  Court  was  delivered  by 

O'Nball,  J.  This  case  assumes  a  ground  greatly  beyond 
that  of  GuphillY8.Ishell,  2  Bail.  849.  That  merely  decided  that 
where  a  feme  sole  commenced  an  action  of  trover,  and  mar- 
ried pendente  lite,  a  replication  to  the  plea  of  coverture  j}wti 
dardn  continuance,  confessing  the  marriage,  but  setting  out  that 
under  the  16th  section  of  the  Act  of  1712,  she  had  constituted 
an  attorney  uttder  hand  and  seal  to  prosecut  ethe  said  salt, 
would  prevent  an  abatement  of  the  suit.    The  present  case 
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assumes,  that  such  an  act  done  at  the  beginning  of  a  suit  for 
personalty  would  defeat  the  marital  rights  of  the  husband. 

Judge  Harper  in  reasoning  out  his  conclusions  in  Guphill 
vs.  Isbdlj  points  out  in  a  singly  sentence  the  gist  of  the  whole 
matter.  "  The  Act  (he  says,  speaking  of  the  16th  section  of 
the  Act  of  1712,)  certainly  removes  her  disability  to  sue,  in 
her  own  name,  as  a  feme  sole^  upon  the  appointment  of  an 
attorney." 

This  is  all  which  the  Act  in  words  or  intendment  acora- 
plishes. 

That  personal  property  of  the  wife,  to  which  she  has  a  pre- 
sent legal  right,  vests,  jure  mariti^  in  the  husband,  is  an  undis- 
puted legal  maxim. 

Mr.  Boper,  in  his  excellent  legal  treatise  on  Husband  and 
Wife,  at  page  166,  tells  us,  that  "  marriage  is  an  absolute  gift 
to  the  husband  of  all  the  goods,  personal  chattels  and  estate 
of  which  the  wife  was  actually  and  beneficially  possessed,  at 
that  time  in  her  own  right,  and  of  such  other  goods,  and  per- 
sonal chattels  as  come  to  herd  uring  the  marriage."  1  Eop. 
Hus.  and  Wife,  166. 

Under  this  plain,  well-settled  principle,  can  there  be  a 
doubt  that  the  cattle  in  dispute  are  the  property  of  the  hus- 
band ?  That  he  and  his  wife  have  not  for  many  years  lived 
together  cannot  alter  the  law. 

He  may  on  demand  and  refusal,  or  other  proof  of  conver- 
sion, unless  barred  by  the  statute  of  limitations,  sue  for  and 
recover  from  these  very  defendants  the  value  of  the  cattle 
now  in  dispute:  and  if  this  recovery  could  stand,  it  would  be' 
no  bar  to  his  recovery. 

For  he  may  sue  alone  for  his  wife's  property  accruing  to 
her  after  marriage,  1  Eop.  210,  So,  too,  it  is  plain  from  the 
principle  stated  in  1  Eoper,  166,  he  can  sue  alone  for  her  per- 
sonal property,  at  marriage. 

The  case  of  Saussy  vs.  Gardner^  1  Hill,  191,  in  which  I 
delivered  the  opinion  of  the  Court  twenty-six  years  ago, 
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which  ruled,  as  I  am  now  holding,  that  "  where  the  wife  has 
a  legal  estate,  in  personal  chattels,  and  the  right  of  immedi- 
ate possession  in  severalty,  the  marital  rights  of  the  husband 
will  attach  and  vest  the  property  in  him,"  is  a  clear  and  deci- 
sive authority  against  the  decision  below. 

This  is  not,  as  I  understand,  questioned  now.  But  it  was 
supposed  that  the  power  given  to  a  wife  to  sue  as  SL/emesole^ 
by  constituting  an  attorney,  might  so  far  overrule  the  hus- 
band's legal  estate  in  her  goods  as  to  permit  her  to  recover. 

This  effect,  however,  cannot  be  given  to  the  Act.  The  mo- 
tion for  a  nonsuit  is  granted. 

Whitner,  Gloveb,  and  Munro,  JJ.,  concurred. 

Withers  and  Wardlaw,  JJ.  W^  construe  the  16th  sec- 
tion of  the  Act  of  1712  thus :  that  in  all  actions  whatsoever  in 
which,  by  the  rules  of  the  common  law,  the  husband  and  wife 
must  join  or  may  join,  the  wife  may  bring  her  writ  by  virtue 
of  this  section.  If  such  be  not  the  interpretation,  her  right 
to  bring  her  action  will  be  limited  to  the  class  of  cases  wherein 
the  husband  would,  at  common  law,  be  obliged  to  join  her 
•name ;  and  thus  restrict  very  comprehensive  words  of  a  reme- 
dial statute  within  such  bounds,  that,  in  such  cases  as  the  pre- 
sent the  statute  of  limitations,  of  five  years,  would  bar  the 
wife  of  interests  which  an  obstinate,  or  thriftless,  or  insolvent, 
or  absent  husband  neglected ;  a  result  which  does  not  seem 
to  comport  with  the  fair  scope  of  the  Act.  It  does  not  seem 
logical  to  test  the  question  by  the  common  law  standard  of  mari- 
tal rights,  for  the  legislation  is  clearly  an  invasion  and  abroga- 
tion of  the  common  law  rule  of  pleading,  and  practice ;  nor  does 
it  seem  congruous  to  dwarf  the /erne  covert's  rights,  touching 
personal  actions,  bestowed  upon  her  on  account  of  disability, 
while  the  Act  of  1774  has  enlarged  her  protection,  touching 
real  estate,  until  two  years  after  the  removal  of  her  disability. 

Motion  granted. 
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N.  Si,MS,  suRvivoB,  VS.  Charles  Smith  akd  others. 
Copartnership. 

After  dissolution  of  the  firm,  and  notice  to  the  debtor  not  to  paj  a  cer- 
tain partner,  the  debtor  will  not  be  discharged  by  taking  from  that 
partner  a  receipt  for  the  debt,  the  consideration  of  the  receipt  being  a 
release  of  the  priyate  debt  of  such  partner  to  the  debtor. 

BEFORE  ONEALL,  J.,  AT  ABBEYILLE,  FALL  TERM,  1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  The  plaintiff  Sims,  and  Clark,  were  joint  contractors  to 
pnt  up  a  building,  at  Cokesbury,  for  the  defendants.  The 
building  was  completed ;  and  after  being  so  completed,  Sims 
gave  notice  to  the  defendant,  Smith,  the  treasurer,  not  to 
pay  Clark  anything.  The  defendant,  however,  on  the  16th 
February,  1855,  did  pay  him  the  sum  of  three  hundred  and 
twenty-four  and  a  half  dollars,  which  included  an  individual 
debt  by  Clark  to  Smith.  Clark  gave  a  receipt  in  the  name 
of  Sims  and  Clark,  for  this  sum.  I  held  that*  his  receipt 
must  have  effect." 

The  plaintiff  appealed  on  the  ground, 

Because  his  Honor  held  that  the  defendant  Smith,  (Treas- 
urer of  the  Board  of  Trustees,)  could  discharge,  pro  tanto,  the 
debt  of  defendants  to  the  partnership  of  Sims  and  Clark,  by 
taking  the  receipt  of  Clark  after  the  dissolution,  the  consid- 
eration of  which  was  Clark's",  individual  indebtedness  to  the 
defendant  Smith.  And  this  was  held  to  be  law,  although  it 
was  in  proof  that  Smith  had  been  notified  by  the  plaintiff 
not  to  pay  anything  to  his  co-partner  Clark,  since  deceased, 
as  he  was  insolvent. 
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NolU,  for  appellant,  cited  Story  on  Part.  §  128,  132,  133, 
note  2 ;  Frankland  vs.  Gentry,  1  Knap.  R.  315 ;  Dob  vs.  Hal- 
sey,  16  Johns,  38 ;  Gainsvort  vs.  WilliamSj  14  Wend.  135 ; 
Sogers  vs.  Batchellor,  12  Peters,  229,  232 ;  Everinghim  vs. 
Ensworth,  7  Wend.  326 ;  Story  on  Ag.  §§  125,  181,  413 ; 
Story  on  Part.  §  280 ;  Hall  &  Co.  vs.  Coe  <t  Co.,  4  McC.  136  ; 
McKee  <t  Go.  vs.  Siroup,  Rice,  291 ;  Barney  Jk  Co.  vs.  McBride 
<k  Co.,4:  Strob.  14. 

Jones,  contra,  cited  4  Car.  &  P.  108 ;  9  Wend.  120 ;  Story 
on  Part.  §  328 ;  1  Camp.  392 ;  15  Ves.  199. 


The  opinion  of  the  Court  was  delivered  by 


MuNRO,  J.  The  report  of  the  Circuit  Judge  states,  that 
the  plaintiff  Sims,  and  one  Clark,  were  joint  contractors  to 
put  up  a  building,  at  Cokesbury,  for  the  defendants.  This 
undoubtedly  constituted  them  partners,  quoad  hoc :  and  upon 
the  completion  of  their  contract,  or  the  accomplishment  of 
the  entire  business  for  which  the  partnership  was  formed,  it 
€0  instanii  terminated.  Story  on  Partnership,  Sect.  280. 

The  single  question  then,  is,  whether  the  defendant  Smith, 
could  dischaVge  pro  tanto,  the  debt  of  the  defendants  to  the 
firm  of  Sims  &  Clark,  by  the  release  of  Clark's  individual  in- 
debtedness to  himself. 

In  the  same  work,  at  Sect.  128,  the  rule  is  thus  stated — 
'*  Every  contract  in  the  name  of  the  firm,  in  order  to  bind 
the  partnership,  must  not  only  be  within  the  scope  of  the 
business  of  the  partnership,  but  it  must  be  made  with  a  party 
who  has  no  knowledge  or  notice  that  the  partner  is  acting  in 
violation  of  his  obligations  and  duties  to  the  firm.  For  every 
such  CQUtract,  made  with  such  knowledge  or  notice,  is  not 
binding  upon  the  partnership,  however  binding  it  may  be 
upon  the  individual  partner  making  it."  And  at  Sect.  132, 
the  author  goes  on  to  say — "Similar  principles  will  apply 
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although  not  always  to  the  same  extent,  or  with  the  same 
eertainty,  when  ope  partner  applies  the  ftmds,  or  securities, 
or  assets  of  the  partnership  in  discharge  or  payment  of  his 
own  private  debts,  claims  or  contracts.  In  all  such  cases  the 
creditor  dealing  with  the  partnjer,  and  knowing  the  circum- 
stances, will  be  deemed  to  act  mala  fide^  and  in  fraud  of  the 
partnership ;  and  the  transaction  by  which  the  funds,  securi- 
ties or  other  effects  of  the  partnership  have  been  so  obtained 
will  be  held  as  a  nullity." 

The  mere  fact,  however,  that  a  note  or  security,  or  fund  of 
the  firm  has  been  taken  in  payment  of  the  separate  debt  of 
one  of  the  partners,  is  by  no  means  decisive  of  collusion  or 
fraud,  but  on  the  contrary  may  be  rebutted  by  the  circum- 
stances of  the  particular  case.  See  the  whole  doctrine  discussed 
at  Sect.  183,  and  the  notes  appended  thereto. 

The  same  doctrine  was  held  in  the  case  of  Hall^  KirhpaU 
rich  A  Go.  vs.  Cbe,  et  al.,  (4  McO.  136,)  in  which  case  it  was 
ruled,  that  one  of  several  copartners  may  discharge  his  indi- 
vidual debt  to  a  third  person,  by  releasing,  or  giving  a  re- 
ceipt to  such  person  for  a  debt  due  by  him  to  the  firm.  That 
case  is  however  distinguishable  from  the  present,  in  two 
important  particulars ;  in  the  first  place,  the  release  of  the 
individual  partner  was  given  before  the  dissolution  of  the 
firm — and  secondly,  no  notice  had  been  communicated  to  the 
creditor  of  the  individual  partner,  not  to  deal  with  him.  In 
delivering  the  opinion  of  the  Court,  Judge  Nott,  in  address- 
ing himself  to  that  branch  of  the  case,  remarks :  "  It  is  ad- 
mitted in  this  case,  that  if  the  receipt  was  given  after  the 
partnership  was  dissolved,  and  after  it  was  known  to  the 
plaintiflFs,  they  could  derive  no  benefit  from  it.'* 

In  the  case  in  hand,  the  partnership  had  not  only  expired 
before  the  transaction  between  the  defendant  Smith  and 
Clark  took  place ;  but  in  addition  thereto,  the  former  had 
express  notice  not  to  pay  anything  over  to  Clark. 
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We  are,  therefore,  of  opinion,  that  there  was  error  in  the 
instructions  to  the  jury,  that  Clark's  release  of  the  copartner- 
ship demand,'  in  consideration  of  his  individual  indebtedness 
to  the  defendants,  was  binding  upon  the  plaintiff 

Wherefore  the  plaintiff's  motion  is  granted. 

O'Neall,  Wardlaw,  Withers,  Whitnbb^  and  Gloveb, 
JJ.,  concurred. 

Motion  granted. 
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John  G.  Moore  vs.  Joseph  Smith. 
Trover — AdministrcUion  on  estate  of  living  person. 

Trover  by  A.  against  B.  for  the  conversion  of  a  slave.  It  appeared  that 
A.  had  been  absent  from  the  State  for  more  than  seven  years  unheard 
of ;  that  thereupon  letters  of  administration  of  his  goods  and  chattels 
were  granted ;  that  his  estate  was  distributed,  and  the  slave  allotted 
to  a  distributee,  whose  agent  sold  her  to  B. : — Hetd^  that  plaintiff  was 
entitled  to  recover,  the  supposed  letters  of  administration  being  null 
and  void. 

Letters  of  administration  on  the  estate  of  a  living  person  are  null  and 
void  ah  initio — the  application  upon  which  they  were  granted,  whether 
based  upon  positive  testimony,  or  the  presumption  arising  from  an 
absence  unheard  of,  of  seven  years,  being  coram  non  judiee,  and  no  one 
claiming  under  the  administrator  can  be  protected  against  the  title  of 
the  living  owner. 

BEFORE  WARDLAW,  J.,  AT  YORK,  PALL  TERM,  1858. 

The  report  of  his  Honor,  tte  presiding  Judge,  is  as  follows : 
**  Trover  for  a  negro  woman  named  Malinda. 
'*  The  plaintiff  being  in  1845  a  young  physician,  whose 
father  had  been  a  man  of  distinction  in  York,  left  this 
State  in  the  spring  of  that  year,  intending,  as  he  said,  to 
hunt  a  place  in  the  West  for  the  practice  of  his  profession. 
He  left  in  the  hands  of  Dr.  Wright,  his  agent  in  York,  six 
negroes ;  and  was  moreover  entitled  to  a  share  of  valuable 
real  estate.  He  was  not  afterwards  heard  of;  and  in  De- 
cember, 1852,  his  agent  and  another  person  obtained  letters 
of  administration  on  his  estate,  under  the  presumption  of  his 
death.  These  administrators  made  their  final  return  to  the 
Ordinary  in  January,  1855,  showing  that  the  residue  of  the 
personal  estate  of  their  supposed  intestate,  had  been  distri- 
buted between  his  five  brothers  and  sisters,  his  hext  of  kin 
In  the  distribution,  each  distributee  gave  a  receipt  to  the 
Vol.  XI.— 37 
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administrators  for  a  negro,  according  to  the  value  which  had 
been  fixed  bj  appraisers,  and  commissions  were  charged  on 
the  whole  amount  as  cash. — Malinda,  a  valuable  young  negro 
woman,  was  received  by  the  agent  of  Jacob  A.  Moore,  one 
of  the  brothers,  who  then  lived  in  Texas,  and  has  since  died. 
This  agent  sold  her  at  the  price  fixed  by  appraisement,  six 
hundred  and  fifty  dollars,  to  the  defendant,  who  acquired 
possession  of  her  in  July,  1868. 

"  In  June,  1857,  the  plaintiff  unexpectedly  returned  to  this 
State,  having,  as  it  was  said,  been  living  in  the  South-west 
comer  of  Alabama,  without  intercourse  with  any  person 
here.  He  made  no  motion  toward  revocation  of  the  letters 
of  administration,  but/on  the  27th  of  June,  1857,  commenced 
this  action  after  demand  and  refusal. 

"  After  argument,  I  held  the  letters  of  administration  to  be 
void,  as  the  Court  of  Ordinary  had  no  jurisdiction  in  the 
matter  before  the  death  of  the  intestate,  and  the  presumption 
of  fact  on  which  that  Court  acted,  had  been  conclusively 
rebutted. 

"  Under  my  instructions,  the  jury  found  for  the  plaintiff, 
the  value  of  Malinda  and  her  hire,  which  they  fixed  at  one 
thousand  one  hundred  and  sixty-three  dollars." 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
new  trial  on  the  grounds : 

1.  Because  his  Honor  erred  iu  instructing  the  jury  that 
the  administration  granted  on  the  estate  of  plaintiff,  founded 
on  the  legal  presumption  of  his  death,  was  .void  ab  initioj  and 
did  not  carry  with  it  the  legal  consequences  of  a  valid 
administration. 

2.  Because  the  defendant  being  an  innocent  purchaser,  and 
deriving  his  title  from  said  administration,  was  entitled  to 
protection  "as  fully  as  if  he  had  purchased  directly  from  the 
administrators. 
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8.  Beoause  the  plaintiff  was  not  properly  before  the  Court, 
not  having  first  moved  a  revocation  of  the  letters  of  adminis- 
tration granted  on  his  estate. 

Wilson,  Melton,  for  appellant. 

First  Chround. — One  absent  without  being  heard  from  for 
seven  years  is,  in  la^,  presumed  to  be  dead. — 1  Phil.  Ev.  159 ; 
24  Wend.  221;  4  Whart.  173;  6  East,  80-85;  Oraig  vs, 
Oraig,  1  Bail.  Eq.,  105 ;  Stat  1  James,  2  Stat.  508. 

In  this  case  the  rule  applied,  and  the  granting  of  adminis- 
tration was  a  legal  consequence  that  followed  the  presump- 
tion. As  in  the  case  of  second  marriage,  where  first  husband 
not  heard  from  for  seven  years,  such  marriage  held  valid  and 
children  legitimate.     Woods  vs.  Woods,  2  Bay,  479. 

Second  Oround. — Prioe  vs.  NeshiU,  1  Hill  Oh.  461 ;  Benson 
vs.  Price  and  Byers,  2  N.  &  McO.  577 ;  1  Wms.  on  Exr's, 
486,  n.  1 ;  Poag  vs.  Carrol,  Dud.  1. 

Third  Ground. — The  letters  of  administration  until  revoked 
furnish  conclusive  proof  of  the  death.  The  fact  of  the  death 
does  not  stand  on  a  presumption,  but  on  the  adjudication  of 
the  Probate  Court.  Neuman  vs.  Jenkins,  10  Pick.  515 ;  2 
PhiL  Ev.  (C.  &  H.)  489,  n.  381. 

A  probate  or  grant  of  letters  of  administration  as  long  as 
they  remain  unrepealed,  cannot  be  impeached  in  the  temporal 
Courts.  Allen  vs.  Dundaa,  3  T.  E.  129  ;  Dud.  5 ;  1  Wms.  on 
Exr's.,  450-459. 

Letters  of  administration  may  be  revoked  in  two  ways. 
By  suit  by  citation,  or  by  appeal  to  a  higher  tribunal.  1 
Wms.  on  Exr's,  462 ;  11  Stat.  42,  Act  1839. 

O.  W.  Williams,  contra,  cited  Shelf,  on  Mar.  &  Div.  706 ; 
1  Wms.  on  Exr's,  374 ;  Holyohe  vs.  Hashins,  9  Pick.  259 ; 
Allen  vs.  Dundas,  3  T.  E.  125  ;  1  Wms.  on  Exr's,  400 ;  2 
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Leigh,  719 ;  Moon  vs.  Tannerj  5  Monroe,  42  ;  Payne^s   WVK, 
4  Mon.  422 ;  King  vs.  Bullock,  9  Denio,  41. 


The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  Many  dicta  may  be  found  to  sustain  the 
proposition  that  administration  granted  of  the  goods  of  a 
living  person  is  entirely  void ;  (1  Wms.  on  Ex'rs,  461 ;  16 
Sergt.  &  Rawl.,  42 ;  6  Monroe,  46 ;)  but  all  of  these  rest  upon 
a  dictum  of  Bulleb,  J.,  in  Allen  vs.  Dundas,  8  T.  B.,  129,  and 
that,  so  far  as  I  can  find,  upon  general  principles  and  the 
unquestioned  opi^nion  prevailing  in  both  the  civil  and  the 
ecclesiastical  Courts  of  England.  It  is  rather  strange,  that, 
with  the  general  application  which  has  been  made  of  the 
presumption  of  death  from  absence,  unheard  of  for  seven 
years,  and  especially  in  this  l(ftid  of  migration,  some  case 
does  not  appear  in  the  reports,  where  a  person,  who  had  been 
presumed  to  be  dead,  reappeared  to  supersedehis  adminis- 
trator. A  case,  which  I  think  is  similar  in  principle,  may  be 
seen  in  1  Phil,  88.  There,  Charles  James  Napier,  Esquire, 
having  in  the  Peninsular  war  of  1808,  been  left  for  dead  on 
the  field  of  battle,  and  been  reported  amongst  the  slain  in  the 
dispatches  of  Sir  John  Hope,  his  will  was  admitted  to  probate 
upon  the  affidavit  of  his  brother ;  upon  his  return  to  England, 
the  probate  was  revoked  as  granted  in  error,  and  was  declared 
to  be  null  and  void  to  all  intents  and  purposes  whatsoever  in 
the  law,  and  the  original  will  with  the  cancelled  probate  was 
delivered  to  him. 

The  defendant  in  the  case  now  before  us  distinguishes  tins 
case  from  that  of  Napier's  in  three  particulars,  which  he 
deems  important: — first,  the  action  of  the  Ordinary  there  was 
not  based,  as  here  it  was,  on  the  presumption  of  death, — the 
legal  presumption  as  the  defendant  calls  it ;  second,  there  no 
right  of  an  innocent  purchaser  intervened,  as  here  it  does ; 
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third,  there  the  probate  was  revoked,  but  here  the  grant  of 
administration  is  yet  subsisting. 

I.  The  presumption  may  be  of  great  antiquity  and  of 
frequent  use,  but  still  it  is  only  a  presumption  of  fact,  to 
which  artificial  force  has  been  given  beyond  its  natural  eflFect 
upon  belief.  There  are  not,  in  reference  to  this  subject,  two 
kinds  of  death,  as  has  been  said  at  the  bar,  actual  and  pre- 
sumptive, but  two  kinds  of  evidence,  direct  and  circumstan- 
tial, which  may  be  given  of  death.  Upon  whichsoever  of  the 
kinds  of  evidence  the  Ordinary  acts,  the  fact  of  actual  death 
is,  by  his  grant  of  probate  or  of  letters  of  administration, 
assumed  to  have  been  proved.  When  the  assumption  was 
founded  on  direct  evidence,  it  seems  to  be  conceded  that 
undeniable  disproof  of  it  annuls  the  act  of  the  Ordinary ;  for 
no  one  has  Ventured  to  maintain  that  a  person  should  be 
deprived  of  any  right,  because  in  his  temporary  absence  a 
witness,  wilfully  or  through  mistake,  gave  on  oath  a  false 
account  of  his  death,  and  thereupon  there  was  speedy  admin- 
istration of  his  goods.  The  diflFerence,  if  any,  would  not  be 
in  favor  of  this  defendant,  where  the  Ordinary  should  act, 
not  OH  the  direct  testimony  of  witnesses,  but  upon  inferences 
drawn  from  such  circumstances,  shown  by  testimony,  as  these : 
— the  person  whose  death  was  to  be  established  went  to  sea 
in  a  storm,  fragments  of  the  vessel  he  went  in  were  found, 
and  he  was  not  heard  of  for  six  months  afterwards.  And  it 
is  only  adopting  evidence  of  death,  which,  however  truthful 
in  the  ordinary  course  of  human  affairs,  is  really  less  likely 
than  the  circumstances  just  mentioned  to  produce  belief, 
when  the  Ordinary  acts  upon  the  presumption  that  arises 
from  absence  for  seven  years,  unheard  o£  Many  administra- 
tions have  been  granted  on  the  presumption.  Courts  have 
made  distribution  in  conformity  with  it;  and  it  is  urged  that 
if  the  Ordinary  had  refused  to  act  on  it,  he  would  have  been 
compelled  by  a  higher  tribunal  to  do  so.  This  may  be 
admitted,  for  by  mandamiu  or  order  made  upon  appeal,  the 
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Ordinary  would  be  compelled  in  any  case  to  act  according  to 
a  just  judgment  of  the  evidence  presented  to  him,  whether 
direct  or  presumptive.  But  his  action  when  performed  under 
compulsion,  would  have  no  greater  validity  than  if  it  had 
been  the  voluntary  result  of  his  own  judgment.  If,  in  the 
latter  case,  it  would  fall  upon  removal  of  the  fact  which  con* 
Btituted  its  foundation,  so  it  would  do  in  the  former  one. 

n.  This  defendant  is  really  a  purchaser  not.  from  the 
administrator,  but  from  one  who,  without  other  consideration 
than  his  claims  as  next  of  kin,  was  permitted  to  succeed  to 
the  plaintifTs  rights: — and  in  no  case  does  the  plea  of  pur- 
chaser for  vduable  consideration  without  notice,  of  itself 
avail  at  law,  or  even  in  Equity  against  a  legal  title.  But  in 
the  most  advantageous  position  which  under  this  head  the 
defendant  could  occupy,  his  resistance  of  the  plaintiffs  title 
would  be  ineffectual.  It  is  true  that  in  some  instances  of 
void  probates  or  void  grants  of  administration,  a  distinction 
is  made  between  the  wrongful  executor  or  administrator, 
and  his  innocent  alienee,  in  favor  of  the  latter ;  (1  Wms.  on 
ExVs,  490 ;  Orayshrooh  vs.  Fox^  Plow.,  276 ;)  but  this  favor 
to  the  alienee  is  shown  only  where  the  act  of  alienation  was 
done  in  due  course  of  administration ;  and  in  reference  to 
such  act  the  wrongful  executor  or  administrator  and  the 
alienee  are  put  on  the  same  footing  as  when  alienation  has 
been  made  by  a  more  common  executor  de  son  tort,  (1  Wms. 
on  Ex'rs,  223 ;  Coulter's  case,  5  Co.  K.,  30* ;  Parker  vs.  JTctt, 
1  Ld.  Bay.,  661.)  Of  the  goods  of  a  living  person,  there  can, 
however,  be  no  due  course  of  administration ;  in  their  alien- 
ation, as  if  the  owner  were  dead,  there  can  be  no  executor 
de  son  tort, — no  wrongful  administrator, — nothing  but  unau* 
thorized  interference — at  the  very  least  misconception  of  fact 
inducing  misapplication  of  terms, — when  the  truth  appears, 
solecism  and  absurdity  resulting  in  tortious  violation  of  right, 
if  the  error  be  not  corrected. 

The  purchaser  relied  on  a  grant  made  by  a  Court  of  com- 
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petent  authority,  and  it  is  said  that  sucfh  grant  is  itself  a 
conclusive  confirmation  of  the  presumption  upon  which  it 
was  made.  It  is  plain,  as  was  decided  in  the  case  of  Newman 
vs.  Jenkins,  10  Pick.,  515,  which  has  been  cited  for  the 
defendant,  that  a  debtor  sued  by  the  supposed  administrator 
in  the  absence  of  the  plaintiff  would  not  have  been  permitted, 
under  the  plea  of  the  general  issue,  to  urge  circumstances  for 
the  purpose  of  showing  that  the  supposed  intestate  was  alive 
and  the  administration  therefore  void.  But  can  it  be  said 
that  the  presumption  of  the  death  of  the  plaintiflF,  who  is  now 
standing  in  Court,  has  been  conclusively  confirmed?  An- 
swering no,  the  defendant  insists  that  upon  the  presumption 
sanctioned  by  law,  and  the  honest  belief  thereby  induced, 
judicial  action  was  had,  and  in  faith  of  that  his  purchase 
made.  The  unlucky  predicament  of  the  purchaser  is  the 
same  that  every  one  falls  into  who  relies  upon  the  action  of 
a  public  functionary  in  a  matter  not  within  his  sphere. 
The  mistake  has  been  in  supposing  that  there  was  any 
judicial  action.  The  whole  proceeding  was  coram  nonjudice: 
for  the  Ordinary  had  no  more  power  to  grant  administration 
of  the  goods  of  a  living  person,  than  a  Sheriff  would  have  to 
usurp  the  Ordinary^s  jurisdiction  over  the  goods  of  a  deceased 
person.  In  granting  probate  of  a  forged  will,  or  of  a  former 
will  when  the  last  one  should  prevail,  or  in  granting  letters 
to  one  in  derogation  of  the  rights  of  another,  the  Ordinary 
may  err,  but  still  he  acts  within  his  jurisdiction,  and  his 
grant  is  effective  until  it  be  revoked.  The  death  of  the 
person  whose  goods  are  in  contest,  is  however  an  essential 
preliminary  to  the  Ordinary's  action.  Upon  the  fact  of 
death,  which  is  necessary  to  give  jurisdiction,  the  Ordinary 
must  exercise  his  judgment,  and  so  must  all  who  claim  under 
the  Ordinary's  assumption  of  the  fact ;  for  the  fact  not  exist- 
ing, all  that  depended  on  it  fails. 

It  has  been  argued  that  every  inferior  Court  must  neces- 
sarily judge  of  the  facts  essential  to  its  own  jurisdiction,  and 
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that  its  judgment  in  favor  of  its  jurisdiction  is  not  liable  to 
be  elsewhere  annulled  by  disproof  of  any  such  fact,  the  want 
of  which  does  not  appear  on  the  face  of  its  proceedings, 
although  its  proceedings  might  sometimes  be  restrained  by 
prohibition.  Reference  has  been  made  to  our  case  of  the 
State  vs.  Ben  Scott,  1  Bail.,  294.  Before  extreme  conclusions 
should  be  drawn  from  that  case,  a  careful  consideration  should 
be  bestowed  upon  the  cases  oiMendyke  vs.  Stint,  2  Mod.  271, 
and  Herbert  vs.  Gooh,  Willes,  36,  note.  But  for  present 
purposes  it  is  enough  to  observe  that  ScotCs  case  related  to 
jurisdiction  over  the  person,  and  to  the  eflfect  of  pleading  to 
the  jurisdiction  and  submitting  to  an  overrruling  of  the  plea 
In  reference  to  the  Ordinary's  power  over  the  goods  of  this 
living  plaintiflF,  the  want  of  jurisdiction  respected  the  subject 
matter,  not  the  person.  No  plea,  nor  waiver,  nor  submission 
of  the  plaintiff  could  have  established  the  fact  essential  to 
jurisdiction,  or  have  conferred  jurisdiction.  If  under  a  cita- 
tion said  to  have  been  in  rem,  all  the  world  was  present  when 
the  Ordinary  made  his  grant,  the  existence  in  life  of  the 
plaintiff  was  destructive  of  the  proceeding;  his  own  assent  to 
it  would  have  been  nugatory,  and  his  plea  or  other  act,  by 
which  jurisdiction  over  a  person  might  be  sustained,  would 
necessarily  have  contradicted  the  fact  which  was  indispensable 
to  any  exercise  of  the  Ordinary's  authority. 

Under  a  comparison  of  the  several  merits  of  these  parties 
blame  and  laches  have  been  imputed  to  the  plaintiff  for  his 
long-continued  neglect  of  Jiis  property  and  friends,  by  which 
others  were  misled.  Of  the  reasons  of  the  plaintiff's  conduct 
we  are  not  informed.  It  is  enough  that  he  was  under  no 
legal  obligation  to  stay  where  his  property  was,  or  to  give 
information  concerning  himself  when  he  was  away.  He 
encountered  the  risk  of  the  statute  of  limitations,  which,  if 
his  absence  had  been  a  little  longer  would  have  forever 
barred  him.    The  case  must  be  decided  just  as  if  he  had  been 
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immured  in  a  dungeon,  or  otherwise,  compelled  to  remain 
unheard  of,  during  his  long  abence. 

III.  The  grant  of  administration  having  been  made 
without  jurisdiction,  was  entirely  void  as  to  all  persons  and 
for  all  purposes.  No  revocation  of  it  was  necessary,  and  for 
the  plaintiff  to  have  asked  a  revocation  might  have  been  said 
to  imply  his  acknowledgmcDt  of  its  temporary  validity. 

This  Court  is  satisfied  with  the  instructions  which  were 
given  to  the  jury,  and  is  compelled  to  overrule  all  the  grounds 
which  have  been  taken  for  the  defendant's  motion. 

The  motion  is  dismissed. 

O'Neall,  Withers,  Whitnbb,  Glovbb  and  Munro,  JJ., 
concurred. 

Motion  didmissed 
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Herbert  Spires  and  Wife  vs.  A.  H.  Fort,  Ordinary. 
Hamilton  Spires  and  Wife  vs.  Sake. 

Ordinary — Jurisdiction — Partition  of  Lands. 

An  action  wOl  not  lie  against  the  Ordinary  for  the  plaintiff's  share  of  the 
proceeds  of  land  sold  for  partition  under  the  Acts  of  1839  and  1842 
(11  Stat.  44,  232),  until  judicial  proceedings  have  been  had  before  the 
Ordinary,  and  the  plaintifiTs  Bhare  ascertained. 

BEFORE  WHITNER,  J.,  AT  LEXINGTON,  PALL  TERM,  1858. 

Sum.  pros,  to  reoover  from  the  Ordinary  the  plaintiflS' 
shares  of  the  proceeds  of  laud  sold  under  the  order  of  the 
Ordinary.  The  share  of  each  plaintiff  was  about  eighty-four 
dollars.  The  Ordinary  had  paid  to  each  plaintiff  about  forty 
dollars,  and  he  claimed  the  right  to  retaiu  the  balance  and 
apply  it  in  some  way  not  clearly  disclosed  by  the  evidence. 
His  Honor,  the  presyiing  Judge,  decreed  for  the  plaintiffi. 

The  defendant  appealed  and  renewed  his  motion  for  a 
nonsuit,  on  the  ground  that  the  defendant  was  not  liable  to 
be  sued  in  this  form  of  action. 

Fortj  Fair  J  for  appellant. 

Bauskett,  contra. 

The  opinion  of  the  Court  was  delivered  by 

• 

Wardlaw,  J.  When  the  Ordinary,  as  a  mere  ministerial 
officer,  has  in  hands  an  ascertained  sum  of  money,  which, 
upon  proper  demand,  he  refuses  to  pay  to  a  person  entitled 
to  receive  it,  an  action  on  his  bond  will  lie  against  him  and 
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his  sureties :  and  where  such  action  on  the  bond  would  lie, 
an  action  o£  assumpsit  against  him  might  be  maintained.  But 
where  the  Ordinary  has,  (under-tlfe  Acts  of  1889  and  1842, 
concerning  the  sale  of  real  estate  by  him,  11  Stat.  44,  282,) 
in  his  hands  a  fund,  in  reference  to  which  his  judgment  as  a 
judicial  officer  is  to  be  exercised,  that  judgment  must  be 
first  appealed  to,  and  if  thought  incorrect,  must  be  corrected 
by  a  higher  tribunal,  before  the  Ordinary  can  be  made  amen- 
able  to  a  law  Court  for  his  neglect  to  pay  to  any  person  the 
share  of  that  fund,  which  such  person  may  be  fairly  entitled 
to  receive. 

In  this  case  the  Ordinary  has  in  hand  a  fund  which  arose 
from  the  sale  of  land.  Whose  the  land  was,  we  do  not  under- 
take to  say:  it  was  sold  as  ofthe  estate  of  Michael  Wise  senior, 
deceased :  it  is  now  said,  that  it  was  land  of  which  Aaron 
David  Wise  was  at  his  death  seized  in  fee  conditional,  and 
that  he  djdng  without  heirs  of  his  body;  there  was  a  reverter 
to  the  heirs  of  Michael  Wise,  senior,  who  devised  it  to  Aaron 
David,  Perhaps,  in  either  view,  the  same  persons  are  entitled 
to  share  it,  and  in  the  same  proportions.  These  plaintiffs 
claim  balances  of  certain  shares :  the  Ordinary,  not  denying 
that  the  shares  of  the  female  p1aiiitif&  were  such  as  are 
claimed,  if  they  had  been  subject  to  no  deductions,  insists 
that  they  were  properly  reduced  to  the  sums  which  he  has 
paid,  and  that  no  balances  are  due.  In  reference  to  the  de- 
ductions which  have  beerf  made,  there  have  been  before  the 
Ordinary  various  proceedings,  in  which  some  blunders  and 
much  unmeaning  verbiage  may  be  easily  seen.  Whether 
costs  only,  or  also  the  claims  of  an  executor  founded  upon  a 
deficiency  of  assets,  have  been  considered ;  whether  the  Or- 
dinary has  made  a  decree,  or  only  expressed  an  advisory 
opinion,  may  be  doubtful.  But  it  is  certain  that  the  Ordi- 
nary had  jurisdiction  to  consider  both  the  costs  and  the  exe- 
cutor's claim,  and  that  from  his  judgment,  in  reference  to 
either,  appeal  can  be  had  only  to  the  Court  of  Equity.    Act 


580  APPEALS    AT    LAW. 

Spires  m.  Ordinary. 

of  1842,  §  1,  7.  The  matter,  as  involving  accounts,  lias  been 
considered  unfit  for  the  examination  of  a  law  court,  and  can- 
not be  brought  before  it  by  action  against  the  Ordinary, 
when  it  could  not  have  been  by  appeal  from  his  judgment. 

It  is  asked,  then,  if  the  Ordinary ishall  keep  what  the  plain- 
tiffs are  entitled  to,  because  they  have  not  appealed  to  the 
Court  of  Equity  in  due  time.  They  must  abide  any  conse- 
quences which  their  own  neglect  may  have  brought  upon 
them.  But  no  decree  has  been  exhibited  to  this  Court  con- 
cerning costs,  or  concerning  the  fund  from  which  the  plain- 
tiffs now  claim  balances.  Let  the  plaintiff,  after  citation  of 
other  persons  interested  in  the  matter,  obtain  the  decree  of 
the  Ordinary  concerning  this  fund.  If  he  should  refuse  to 
decree,  or  if  they  should  be  dissatisfied  with  his  decree,  they 
may  appeal  to  the  Court  of  Equity;  that  Court  can  judge  of 
the  propriety  of  the  course  which  the  Ordinary  may  take,  and 
of  every  deduction  which  he  may  make, — can  enforce  his  obe- 
dience to  its  order  for  payment ;  and  can,  moreover,  guard  the 
rights  of  the  wives,  pla'ntifiFs,  whose  was  the  inheritance  that 
has  been  sold,  against  husbands,  who,  as  said  in  this  Court, 
have  shown  themselves  to  be  unworthy  of  trust. 

The  motions  for  nonsuit  are  granted. 

O'Nball,  Withers,  and  Glovbb,  JJ.,  concurred. 
Motions  granted. 


APPEALS    AT    LAW.  631 


Colambia,  November  and  Beoember,  1858. 


The  State  vs.  Starling  Clayto:^  and  Martin  Carter. 

Ventre  Facias — Grand  Jury — Petit  Jury — Practice — 
Constitutional  Law — Negro  Stealing — Indictment-^ 
Evidence — Confession. 

A  venire  facias  to  summon  a  jary  is  good,  although  the  sherifif  has  not 

endorsed  on  it  the  fact  of  entry  in  his  office. 
A  grand  jury  need  not  consist  of  more  than  twelve  members. 
The  97th  rule  of  Ooart,  prescribing  a  new  mode  of  impanneling  a  petit 

jury,  is  not  unconstitutional. 
Two  or  more  may  be  jointly  indicted  for  negro  stealing,  and  one  may  be 

convicted  and  the  others  acquitted. 
In  a  joint  indictment,  one  may  be  charged  with  inveigling,  stealing  and 

carrying  away  a  slave,  and  another,  or  others,  with  hiring,  aiding  or 

counselling  him  to  do  so. 
Confessions  of  prisoners  in  custody,  held  admissible. 
Irrelevant  and  immaterial/questions  to  a  witness,  hM  properly  rejected. 
One  may  be  guilty  of  stealing  a  runaway  slave. 

BEFORE  MUNRO,  J.,  AT  BARNWELL,  FALL  TERM,  1858. 

The  prisoners  were  indicted,  in  one  count,  for  inveigling, 
stealing  and  carrying  away  a  negro  slave,  named  Gilbert, 
the  property  of  Margaret  Hays ;  and,  in  another  count,  for 
aiding  Gilbert  in  running  away  and  departing  from  the  ser- 
vice of  his  owner. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  defendants  were  jointly  indicted,  under  the  Act  of 
1764,  for  inveigling,  stealing  and  carrying  away  a  man  slave, 
named  Gilbert,  the  property  of  Mrs.  Margaret  Hays. 

"  The  testimony  as  touching  the  defendant  Carter's  parti- 
cipation in  the  offence,  was  as  follows:  Charles  A.  Calhoun 
testified  that  he  was  the  conductor  of  the  night  passenger 


682  APPEALS    AT    LAW. 

State  M.  Clayton  and  Garter. 

train  between  Charleston  and  Augusta,  and  that  on  the  night 
of  the  1st  October  last,  between  the  hours  of  twelve  and  one, 
the  train  reached  the  Midway  station,  distant  about  seventy* 
two  miles  from  Charleston  ;  while  at  Midway,  Carter  entered 
the  cars  in  company  with  a  negro  man ;  they  took  seats 
opposite  to  each  other,  in  the  negro  or  conductor's  car,  as  it 
is  termed ;  witness  inquired  of  Carter  where  he  was  going : 
he  replied  to  Charleston ;  witness  then  asked  him  if  he  paid 
the  fare  of  the  negro ;  he  replied,  "  I  do ;"  witness  then  told 
him  the  fare  of  himself  and  negrowas  four  dollars  and  thirty- 
five  cents ;  Carter  handed  him  a  twenty -dollar  bill,  out  of 
which  witness  took  the  fare  of  himself  and  the  negro,  and 
returned  to  him  the  change ;  witness  then  ordered  the  train 
to  start,  and  proceeded  slowly  for  about  fifty  yards,  when 
Carter  was  arrested  by  Hamburg,  Hays  and  Eice.  It  was  at 
the  request  of  these  last-named  persons  that  witness  ordered 
the  train  to  stop ;  after  Carter's  arrest,  Bamburg  remarked  to 
him  that  it  was  a  bad  aflfair  he  was  concerned  in ;  to  which 
the  former  replied :  "  I  am  as  innocent  of  it  as  you  are ;" 
witness  then  offered  to  return  to  Carter  the  fgur  dollars  and 
thirty -five  cents  which  he  had  paid  for  his  own  and  the  negro's 
fare ;  he  refused  to  receive  it,  at  the  same  time  denying  that 
he  had  ever  paid  witness  for  the  fare  of  the  negro ;  witness 
then  handed  the  money  to  one  of  the  party  who  had  him  in 
custody,  and  they  all  left  the  cars ;  Bamburg,  Hays,  Eice 
and  Harvey,  took  the  cars  at  Bamburg's;  the  three  first  men- 
tioned were  in  the  conductor's  room  when  Carter  and  the 
negro  came  on  the  cars. 

"  J.  Harvey  has  resided  at  Bamburg  for  th^  last  twenty 
months,  and  knows  the  prisoner;  on  Tuesday  night,  the  1st 
of  October  inst^  took  the  cars  at  Bamburg  for  Midway,  and 
while  at  Midway  saw  Carter  enter  the  cars  in  company  with 
a  slave  named  Gilbert,  belonging  to  Mrs.  Hays ;  they  entered 
the  conductor's  car  and  took  seats,  the  negro  facing  Carter ; 
witness  was  in  a  seat  immediately  opposite  the  one  occupied 
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by  Carter  and  the  negro;  no  obstruction*  was  between  them ; 
witness  had  on  an  overcoat  which  he  had  pulled  up  as  high 
as  he  could,  and  had  pulled  his  hat  as  low  down  as  he  could 
in  order  to  conceal  himself;  Calhoun,  the  conductor,  ap- 
proached Carter,  inquired  where  he  was  going,  and  demanded 
his  fare;  Mr.  Carter  replied,  "I  am  going  to  Charleston;" 
conductor  then  inquired  if  he  also  paid  the  fare  of  the  negro; 
then  Carter  replied,  "I  do;"  Carter  inquired  of  conductor 
the  amount  of  his  and  the  boy's  fare ;  the  latter  replied  that 
it  was  four  dollars  and  thirty-five  cents ;  Carter  then  handed 
the  conductor  a  bill,  the  latter  handed  him  back  some  bills, 
upon  which  Carter  remarked,  "  I  owe  you  thiny-five  cents," 
and  handed  him  back  some  change;  the  conductor  then 
stepped  back  and  ordered  the  boy,  Charley,  to  ring  the  bell 
for  the  cars  to  proceed ;  about  this  time  Carter  rose  from  his 
seat  and  told  Gilbert  to  remain  where  he  was,  that  he,  Carter, 
had  some  business  in  th&  back  part  of  the  cars,  but  that  he 
would  return  immediately ;  as  Carter  started  to  go  into  the 
back  part  of  the  train,  witness  told  Bamburg,  who  was  then 
in  conductor's  room,  which  is  in  the  centre  of  the  car,  that 
Carter  had  left  the  car;  Bamburg  followed  him,  and  the 
next  that  witness  saw  of  Carter,  after  the  cars  had  proceeded 
for  some  distance,  he  was  brought  into  the  car  in  custody  of 
Bamburg,  Hays  and  Eice ;  Gilbert  made  an  eflfort  to  escape, 
when  witness  seized  him.  The  conductor  offered  to  return 
back  to  Carter  the  money  he  had  paid  for  his  own  and  the 
negro's  fare ;  Carter  denied  having  paid  him  the  negro's  &re, 
and  declined  receiving  it ;  witness,  Bamburg,  Hays  and  Eice, 
took  the  cars  at  Bamburg;  witness  expected  to  see  Gilbert 
at  Midway,  and  witness'  object  in  going  there  was  to  rescue 
.  him  from  the  possession  of  any  one  who  might  have  him. 

'*  The  substance  of  the  testimony,  as  bearing  upon  the  de- 
fendant Clayton's  participation  in  the  affair,  is  as  follows: 

"J,  Harvey,   said  he  knew  Clayton,  having  frequently 
seen  him  at  Bamburg,  and  on  the  night  above  referred  to, 
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and  during  the  time  the  cars  stopped  at  Midway,  witness 
being  seated  on  the  side  of  the  cars  next  to  the  depot,  at 
about  fifteen  minutes  past  twelve  in  the  night,  he  saw  the 
defendant,  Clayton,  standing  within  about  four  feet  of  the 
cars,  and  nearly  opposite  to  where  he  was ;  there  was  a  fire 
at  the  depot,  and  was  all?o  moonlight ;  Clayton  did  not  enter 
the  C{^rs ;  on  his  cross-examination  he  said  he  saw  a  human 
form  standing  in  the  position  above  described,  which,  to  the 
best  of  his  knowledge,  was  Starling  Clayton. 

^^  Hansford  D,  Stewart  testified,  that  on  Friday  night, 
the  1st  of  October,  between  the  hours  of  eight  and  nine  o'clock, 
himself  and  J.  G.  Jones  went  to  Carroll's  saw  mill,  which  is 
about  three-fourths  of  a  mile  from  'Midway;  they  seated 
theoiselves  under  the  slide,  and  after  being  there  some  short 
time,  two  persons  rode  up  on  horseback ;  shortly  after  their 
arrival  some  one  whistled;  they  walked  to  within  about 
fifteen  paces  of  where  witness  and  Jones  were  concealed, 
when  one  of  them,  whose  voice  witness  recognized  to  be  that 
of  Starling  Clayton ,  said,  "  All  I  could  borrow  was  one  dollar ;" 
the  other,  whose  voice  witness  could  not  recognize,  responded, 
'^  That  is  a  good  man ;"  after  remaining  at  the  mill  for  about 
a  half  hour,  they  rode  off  in  the  direction  of  Midway ;  the 
passenger  train  had  not  then  arrived ;  after  they  l^ft,  witness 
and  Jones  came  out  from  under  the  slide  and  walked  towards 
Midway,  and  while  on  their  way  to  that  place,  and  after  the 
passenger  train  had  passed,  they  met  two  men  on  horseback, 
returning  from  that  place;  they  were  going  at  half  speed; 
and  as  they  passed  where  witness  and  Jones  were,  one  of 
them,  whose  voice  witness  did  not  recognize,  said,  "  Keep  on 
this  side  of  the  road."    He  thpught  it  the  voice  of  Clayton. 

^^  The  testimony  of  J.  G.  Jones  was  substantially  the  same 
as  that  of  Stewart. 

^^Dr.  Moses  West  next  said,  that  he  lives  about  three  hun- 
dred yards  from  Clayton ;  he  went  over  to  Clayton's — inquired 
for  him,  and  found  he  was  not  at  home ;  next  day  witness 
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saw  him  at  John  Berry's ;  he  was  then  in  custody ;  witness 
remarked  to  him,  that  he  was  sorry  to  see  him  in  that  situa- 
tion— to  which  he  replied,  *  Ah,  Doc,  I  would  not  have  been 
in  this  fix  if  I  had  not  been  persuaded  into  it ;  they  have  been 
persuading  me  to  get  into  it  for  about  two  years.'  To  this 
declaration  no  exception  was  taken. 

"  Oabrid  0.  Miller  said,  that  while  Blichinton,  a  constable, 
and  one  Kirkland,  were  carrying  Clayton  to  Squire  McMul- 
lan's,  witness  overtook  them  on  the  road ;  as  witness  came 
up,  Kirkland  asked  Clayton  to  repeat  over  to  witness  what 
he  had  been  telling  Blichinton  and  himself.  The  answer  of 
Clayton  was  objected  to  on  the  ground  that  it  was  not  volun- 
.tary — the  objections  were  overruled- — and  the  response  of 
Clayton  was  as  follows:  *I  have  never  carried  off  a  negro; 
Martin  Carter  carried  off  the  negroes;  all  I  did  was  to  go  to 
the  railroad  and  fetch  back  the  horses;  for  one  of  the  negroes 
sold  by  Carter  I  received  one  hundred  dollars;  and  for 
another  I  received  one  hundred  and  fifty  dollars.' 

"  Upon  another  occasion,  when  Clayton  was  at  Berry's,  on 
his  way  to  McMuUan's,  Clayton  asked  witness  to  step  aside 
with  him ;  one  John  D.  Grymes  accompanied  them  a  few 
paces  from  the  crowd ;  Clayton  asked  witness  if  he  thought 
there  was  anychance  for  him  to  turn  State's  evidence  in 
this  case ;  witness  replied  he  did  not  think  there  was — that 
there  was  too  much  evidence  against  him ;  if  there  was  not 
so  much  evidence  against  him,  there  might  be  a  chance. 
Clayton  then  said,  ^  If  it  had  not  been  for  Martin  Carter  I 
would  not  have  been  in  this  fix.' 

"These  declarations  by  the  prisoner  were  objected  to  on 
the  same  ground  as  were  the  former  made  to  this  witness, 
and  were  also  overruled. 

'*  This  witness  said  he  was  not  on  friendly  terms  with  Clayton. 

\^John  D,  Cfrymes — Overheard  the  conversation  between 

Miller  and  Clayton,  and  thought  it  substantial  as  Miller  had 

done. 

Vol.  XI.— 38 
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^^  Martin  Kinard. — Visited  Clayton  the  first  day  of  his 
confinement  in  pnson. 

"  Clayion  asked  witness  how  he  thought  it  would  go  with 
him.  Witness  replied,  he  did  not  know;  Clayton  then  said, 
*  If  I  had  not  been  persuaded  into  it,  I  would  not  have  been 
in  this  fix ;  for  the  sake  of  lucre  or  money,  see  what  I  am 
now.' 

"  R.  C.  McMullan. — Witness  is  the  magistrate  who  com- 
mitted Clayton ;  witness  accompanied  Kinard  on  the  occasion 
of  his  visit  to  the  jail  to  see  Clayton ;  witness  cautioned  him 
to  make  no  confession  to  witness ;  after  his  caution,  however, 
Clayton  asked  witness  what  bethought  it  would  do  with  him; 
witness  replied,  he  thought  it  would  hang  him ;  Clayton  then 
said,  *•  If  I  had  not  been  persuaded  into  it,  I  would  not  have 
been  here — it  is  money  (or  lucre)  that  has  caused  me  to  be 
where  I  am.'    These  confessions  were  not  objected  to. 

'*  Elijah  Carter. — ^Incompetency  of  this  witness  was  objected 
to  by  his  counsel,  on  the  ground  that  there  was  a  prosecution 
pending  against  him  for  the  same  offence ;  the  objection  was 
overruled.  This  witness  said,  that  he  is  the  father  of  Martin 
Carter,  and  father-in-law  of  Clayton  ;  that  on  Friday  night, 
three  weeks  ago,  Clayton  came  to  his  house  after  dark ;  said 
he  wanted  his  son  Martin  to  go  ^ith  him  and  help  catch  a 
runaway  negro  that  had  been  out  eight  years ;  witness's  son 
declined  going,  on  the  ground  that  he  was  poorly,  and  had 
washed  his  feet  to  go  to  bed ;  Clayton  said,  if  he  would  go 
they  would  catch  the  negro,  and  if  Martin  would  carry  him 
and  deposit  him  in  the  guard-house  in  Charleston,  he,  Clayton, 
would  go  to  Charleston,  get  the  reward,  and  give  Martin  one 
hundred  dollars.  Eventually  Clayton  persuaded  Martin  to 
go,  and  they  went  off  together ;  witness  said,  before  Clayton 
and  his  son  left  the  house,  one  of  them  looked  at  the  watch, 
and  said  it  was  after  ten  o'clock. 

"  Wm.  D.  Allen, — Witness  lives  in  the  neighborhood  of 
Clayton  and  Carter — on  Friday  evening,  the  Ist  of  October, 
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before  stin-down,  saw  them  together — they  were  talking 
together  behind  Clayton's  corn-house;  no  one  was  near 
them ;  there  was  another  man  standing  at  some  distance  from 
them ;  the  corn-house  is  near  the  road^  and  they  might  have 
been  seen  passing  along  the  road ;  witness  was  in  that  posi- 
tion when  he  saw  them. 

"  Mr.  Bellinger  proposed  to  propound  the  following  ques- 
tions to  Calhoun,  the  conductor,  which  are  referred  to  in  the 
fourth  groftnd  of  appeal.  They  were  objected  to  by  the 
solicitor,  and  the  objection  was  sustained : 

"  1.  Whether  he  had  been  informed  that  a  negro  would  be 
at  Midway  that  night  to  be  caught  ? 

"  2.  Whether  he  was  not  so  informed  by  one  of  the  party 
who  got  in  at  Bamburg,  or  Graham's  ? 

"3.  Whether  in  approaching  Midway,  in  the  cars,  he  did 
not  expect  to  find  a  negro  at  Midway  ? 

"In  reference  to  the  sixth  ground,  there  was  not  the 
slightest  proof  that  the  slave  was  a  runaway,  unless  an  infer- 
ence to  that  effect  may  have  been  drawn  from  the  testimony 
of  Elijah  Carter.  On  this  point,  however,  I  did  say  to  the 
jury  that  it  was  somewhat  surprising  that  Carter  should  have 
been  carrying  a  runaway  slave  to  Charleston  during  the 
prevalence  of  an  epidemic,  when  he  could  much  more  conve- 
niently have  been  lodged  in  the  Barnwell  jail ;  and  still  more 
surprising  that  when  arrested  in  the  cars,  instead  of  claiming 
him  as  a  captured  runaway,  he  should  have  disclaimed  all 
knowledge  of  him.  But  conceding  the  slave  to  have  been  a 
runaway,  I  could  not  well  perceive  how  that  could  lessen  the 
giailt  of  the  prisoners.  The  answer  to  the  seventh  ground 
will  be  found  in  the  97th  rule  of  Court,  and  the  case  of  the 
State  vs.  Boatwright^  10  Eich.  407. 

"  Both  prisoners  were  convicted." 

The  prisoners  appealed,  and  now  moved  this  Court  for  a 
new  trial  on  the  grounds : 
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1.  Because  the  defendants  were  jointly  indicted,  and  there 
was  no  sufficient  proof  to  sustain  such  indictment;  and  his 
Honor  erred  in  charging  the  jury  that  either  prisoner  might 
be  found  guilty ;  whereas,  (it  is  submitted,)  his  Honor  should 
have  charged  the  jury  that,  if  either  prisoner  was  innocent, 
or  if  one  of  them  had  ODly  aided  in  carrying  away  the  slavey 
a  verdict  of  not  guilty  ought  to  be  rendered. 

2.  Because  if  there  was  proof  of  guilt  againsf  Clayton,  it 
was  only  for  aiding  another  in  committing  an  offence  charged, 
and  there  was  no  such  charge  in  the  indictment,  nor  was  there 
sufficient  proof  of  such  a  charge,  if  it  had  been  made. 

8.  Because  his  Honor  erred  in  admitting  confessions  of  the 
prisoner  Clayton. 

4.  Because  his  Honor  erred  in  excluding  certain  questions 
as  asked. 

.     6.  Because  there  was  no  sufficient  proof  of  the  guilt  of  the 
prisoners,  or  either  of  them. 

6.  Because  his  Honor  erred  in  charging  the  jury  that  it 
made  no  difference  whether  the  negro  was  a  runaway  or  not; 
whereas  it  is  submitted  that  it  should  have  been  left  to  the 
jury  to  decide  whether  the  negro  was  taken  under  the  belief 
that. he  was  a  runaway. 

7.  Because  the  jury  were  impannelled  by  lot  instead  of 
calling  the  juries  numbered  one  and  two,  according  to  the 
practice  existing  prior  to  1866. 

They  also  moved  in  arrest  of  judgment,  or  for  a  new  trial, 
or  to  quash  the  proceedings,  (as  may  be  necessary  and  proper,) 
on  the  grounds: 
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1.  Because  the  writs  of  venire  (under  whioh  the  grand  and 
petty  juries  were  summoned  to  the  Court  at  which  the  de- 
fendants were  tried)  were  never  entered  in  the  sheriflPs  office, 
either  before  or  since  the  trial. 

2.  Because  the  indictment  on  which  the  defendants  were 
arraigned  and  tried,  was  found  a  "  true  bill"  by  a  grand  jury 
composed  of  only  twelve  persons. 

Bellinger  and  Hutson^  for  appellants. 
Owens  ^  Solicitor,  contra. 

The  opinion  of  the  CJourt  was  delivered  by 

*  Withers,  J.  Every  phase  of  this  case  exhibited  by  the 
brief  or  presented  by  the  argument,  has  received  the  exami- 
nation of  this  Court,  and  its  judgment  and  the  grounds,  upon 
which  it  rests,  are  now  to  be  announced. 

We  advert  first  to  the  grounds  that  are  taken  in  arrest  of 
judgment;  and  they  relate  to  the  venire  for  the  grand  jury 
as  well  as  that  for  the  petit  jury,  and  to  the  number,  thirteeu^i 
who  were  sworn  of  the  grand  jury  that  found  the  bill. 

The  objection  to  the  venires  is,  that  the  sheriff  has  not 
endorsed  upon  them  the  fact  of  entry  in  his  office,  and  it  is 
insisted,  that,  therefore,  they  are  not  legal  process  and  are 
void. 

The  sixth  section  of  the  sheriff^'s  Act  directs  the  sheriff  to 
keep  a  "  writ  book,"  into  which  he  shall  "make  an  entry," — 
''  with  the  date,  and  endorse  on  the  original  the  time  of  such 
entry  in  his  office,"  many  kinds  of  process,  mentioned  in  that 
section  by  name,  among  which  a  venire  facias  diO^^  not  appear, 
and  could  be  included  under  none  that  are  specified  unless 
under  the  word  "  summons,"  or  the  words  "  any  other  mesne 
process  whatever  issuing  from  either  of  the  Courts  of  Ordinary, 
Law,  or  Equity." 
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To  regard  the  omission  of  the  sheriff  to  comply  with  what 
is  merely  directory,  in  respect  to  such  entry  or  endorsementj 
as  rendering  the  process  void,  and  thus  upset  all  proceedings 
under  it,  would  be  to  disregard  a  clear  and  well-recognized 
legal  distinction,  and  work  irreparable  and  wide-spread  mis- 
chief to  the  public  and  to  individuals.  Though  a  venire  is 
judicial  process,  and  all  such  process  is  required  to  be  authen- 
ticated by  the  seal  of  the  Court,  yet  it  is  but  a  precept  to  the 
sheriff  to  summon  into  Court  the  jurors  drawn ;  and  having 
answered  that  purpose,  it  has  effected  its  object,  and  cannot 
be  assailed  though  not  issued  or  returned  within  the  time 
prescribed  by  the  legislation  of  1839,  and  though  the  device 
of  the  seal  be  not  legible  upon  its  face — vide  The  State  vs. 
McMmurray,  3  Strob.  83.  Surely  if  this  process  or  precept 
be  beyond  the  reach  of  such  objections,  it  may  withstand 
those  now  urged  against  it  Even  the  omission  to  observe 
the  requirement  of  the  Act  of  1799,  directing  new  jury  lists 
every  three  years,  affords  the  prisoner  no  ground  of  objection 
to  the  array  or  of  challenge  to  the  polls — ^vide  State  vs. 
Baldwin  &  Massey,  2  Hill,  379.  None*  can  doubt  that  a 
general  distinction  between  neglect  by  ministerial  officers  of 
statutory  regulations  that  shall  be  put  to  the  account  of 
mere  irregularity  not  affecting  substantial  justice,  as  also  a 
distinction  between  objections  available  at  the  time  of  trial, 
sometimes  curable  then,  and  for  that  reason  unavailing 
afterwards,  are  indispensable  to  the  course  of  justice  as 
administered  by  Courts,  and  to  the  stability  and  finality  of 
their  judgments. 

It  is  objected,  moreover,  that  the  jury  which  found  the  bill 
was  not  a  lawful  grand  jury  because  thirteen,  of  which  num- 
ber it  consisted,  were  not  enough.  Our  investigation  of  this 
point  leads  to  the  conclusion  that  twelve  would  be  a  sufficient 
number.  Blackstone  in  4  Com.  802,  speaking  of  the  panel 
of  grand  jurors,  says,  "as  many  as  appear  on  the  panel  are 
sworn  upon  the  grand  jury,  to  the  amount  of  twelve  at  the 
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least,  and  not  more  than  twenty-three,  that  twelve  may  be  a 
majority,  which  number,  as  well  as  the  constitution  itselfi  we 
find  exactly  described  so  early  as  the  laws  of  King  Ethelred. 
ExeavU  seniores  duodecim  thani^^^  &c.  In  2  Hale,  P.  C.  151,  is 
this  language,  "  In  all  criminal  causes  the  most  regular  and 
safe  way,  and  most  consonant  to  Magna  Charta,  5  Ed.  S,  ch. 
9,  &C.,  is  by  presentment  or  indictment  of  twelve  sworn  men." 
(That  great  judge  was  understood  to  have  little  favor  for 
prosecutions  by  information,  so  often  an  engine  of  oppression 
in  tyrannical  reigns  and  our  constitution  has  ratified  his  sen- 
timents in  that  respect.)  At  page  161,  he  says,  '^if  there  be 
thirteen,  or  more,  of  the  grand  inquest,  a  presentment  by  less 
than  twelve  ought  not  to  be,  but  if  there  be  twelve  assenting, 
though  some  of  the  rest  of  their  number  dissent,  it  is  a  good 
presentment,  for  if  twelve  agree  it  is  not  necessary  for  the 
rest  to  agree."  Says  Mr.  Chitty,  1  Grim.  Law,  306,  '*the 
grand  jury  must  consist  of  twelve  at  the  least."  Hawkins 
concurs  with  the  above  authorities — vide  Bk.  2  ch.  25,  sec.  16. 
In  Com.  Dig.  "  Indictment  A."  it  is  said,  an  indictment  is  an 
accusation,  "found  by  a  proper  jury  of  twelve  men,"  mean- 
ing by  "proper,"  no  doubt,  men  of  the  proper  qualifications, 
and  resident  in  the  county  or  other  prescribed  jurisdiction  of 
the  Court.  But  a  jury  of  twelve  men  is  recognised  as  a  com- 
plete one.  The  reason  of  the  rule,  very  ancient  as  we  have 
found  it  to  be,  requiring  twelve  jurors,  at  the  least,  to  concur 
in  sending  any  man  for  trial  before  the  petit  jury  of  the  ses* 
sions,  is,  by  the  concurrence  of  all  writers  upon  the  subject, 
that  he  shall  not  suffer  in  that  jurisdiction  without  the  assent 
of  twenty-four  jurors,  affirming  his  guilt.  Now,  this  object 
is  secured  as  well  by  accepting  a  grand  jury  of  twelve  only, 
as  of  any  greater  number ;  and  if  there  be  no  more  than 
twelve,  the  more  likely  is  the  prisoner  or  accused  to  escape 
trial  altogether.  The  idea  that  more  than  twelve  must  be 
sworn  may  have  been  encouraged  by  the  requisition  that 
such  number,  "at  the  least,"  must  concur;  by  the  circum- 
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stance,  that  a  greater  number  than  twenty-four,  has  some* 
times  been  required  to  be  summoned,  for  with  us  thirty  were 
at  one  time  to  be  drawn  and  served ;  by  the  observation  of 
Mr.  Ghitty,  1  Crim.  Law,  312,  that  "it  is  not  unusual,  in 
practice,  after  fifteen  or  sixteen  have  been  called,  to  consider 
the  inquest  as  complete,  and  not  to  insist  upon  the  service  of 
the  rest  who  may  be  in  attendance ;"  by  the  custom  of  the 
prosecution  in  desiring  more  than  twelve  to  be  impannelled 
to  increase  the  probability  of  securing  an  indictment;  and 
lastly,  by  an  inattentive  reading  of  what  Coke  says  at  page 
80,  8  Inst,  as  follows :  "  No  peer  of  the  realm  or  any  other 
subject,  shall  be  convicted  by  verdict,  but  the  said  offences 
must  be*  found  by  above  four-and-twenty,  to  wit,  by  twelve, 
or  above,  at  his  indictment,  or  by  twelve  peers,  or  above,  if 
he  be  noble;  and  by  twelve,  and  not  above,  if  he 'be  under 
the  degree  of  nobility."  Instead  of  "  above  fourand-twenty" 
the  author  manifestly  meant,  "  said  offences  must  be  found 
by  four-and-twenty,  or  above,"  that  is  at  least  four-and-twenty 
for  a  commoner,  for  his  petit  jury  could  comprise  no  more 
than  twelve,  but  the  peer  might  have  a  jury  for  trial  far 
above  four-and  twenty,  and  the  effort  was  to  state  the  rule, 
in  the  same  sentence,  for  both  classes.  From  what  source 
soever  the  conception  arose  that  produced  this  ground  of 
appeal,  there  seems  to  be  no  solid  foundation  for  it  in  law, 
but  very  satisfactory  reason  and  authority  to  hold  a  grand 
jury  of  thirteen  members  a  lawful  panel  to  indict.  A  re- 
mark may  be  here  permitted,  though  not  called  for  by  this 
oase^  touching  the  received  opinion,  that  the  maximum  num- 
number  is  twenty-three  grand  jurymen.  So  late  as  1887,  it 
was  affirmed  by  eminent  English  counsel,  and  it  was  not  dis- 
proved  on  the  occasion,  that  there  was  no  judicial  authority 
for  this  rule;  that  nothing  could  be  cited  for  it  but  a  dictum 
of  Lord  Mansfield,  to  be  found  in  2  Burr.  1088,  which  was 
styled,  *' rather  an  anecdote  than  a  judicial  decision."  But 
Lord  Denman  said,  {Bex  vs.  Marth^  6  AdoL  &  ElUs,  83; 
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Eng.  Com.  Law.  66,)  "  the  Court  has  no  doubt  the  limited 
number  is  twenty-three.  It  is  a  matter  of  practice  proved  by 
authorities  in  the  only  way  in  which  proof  can  be  given  of  a 
point  of  that  kind  which  has  been  undisputed." 

To  the  objection  founded  upon  the  surmise,  that  the  late 
rule  of  Court  (the  97th,)  is  unconstitutional,  because  it  pre* 
scribes  a  mode  of  organizing  a  petit  jury  when  produced  to  a 
prisoner  for  challenge,  different  from  that  which  had  before 
prevailed,  we  need  only  say,  we  are  satisfied  with  the  cases 
of  Oregier  vs.  Burton^  2  Strob.  4S7,  and  State  vs.  Boatiuright^ 
10  Rich.  407,  and  deem  it  unnecessary  to  add  any  thing  of 
argument  to  what  may  be  found  in  them. 

The  first  ground  of  appeal  for  a  new  trial  alleges,  that  in- 
asmuch as  the  prisoners  were  jointly  indicted,  and  were  tried 
upon  the  count  charging  that  they  did  inveigle,  steal  and 
carry  away  the  negro,  and  the  evidence  showed  that  one  of 
them  only  hired,  aided,  or  counselled  the  other  to  do  the 
thing  charged,  the  jury  should  have  been  instructed  to  render 
a  general  verdict  of  acquittal,  whereas  the  instruction  was, 
that  either  of  the  two  might  be  convicted  and  the  other 
acquitted,  according  as  the  evidence  might  implicate  the  one 
and  not  the  other  in  the  specific  charge  laid. 

We  cannot  perceive  any  foundation  in  reason  or  authority, 
or  any  warrant  in  practice  or  principle,  to  maintain  such 
position.  This  is  not  a  case  in  which  confederacy  or  combina- 
tion is  necessary  to.  constitute  the  crime.  One  or  several  may 
be  guilty.  So  many  as  the  proof  may  implicate  in  the  ofTence 
charged  are  guilty,  and  if  a  dozen  were  charged  and  the 
evidence  pointed  to  one  only,  why  should  he  not  be  convicted 
and  the  others  acquitted,  as  in  assault  and  battery  or  murder, 
as  to  which  last  there  never  has  been  doubt?  For  n^bbery  or 
burglary  parties  may  be  indicted  jointly  or  separately,  2  Hale 
173,  and  though  they  have  acted  separately,  yet  if  the 
grievance  is  the  result  of  the  acts  of  all  jointly,  all  may  be 
indicted  jointly  for  the  offence,  Arch.  Cr.  PI.  59,    The  argu-. 
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ment  is,  that  the  statute  ordains  three  distinct  offences,  to 
wit:  1.  To  inveigle,  steal  and  carry  away  a  slave:  2.  To 
hire,  aid  or  counsel  another  to  do  it :  8.  To  aid  such  slave  in 
running  away ;  that  these  prisoners  were  tried  and  convicted 
upon  the  first ;  that  Clayton  was  shown  to  be  guilty  (if  of 
any  thing)  only  of  the  second  offence ;  and  yet  that  conviction 
or  acquittal  upon  this  indictment  could  not  be  pleaded  here- 
after in  bar  of  a  prosecution  for  the  offence  of  hiring,  aiding 
and  counselling.  Let  this  be  granted,  and  still  it  is  obvious 
that  such  result  does  not  follow  from  the  fact  that  the  parties 
are  jointly  indicted  and  the  proof  insufficient  to  convict 
both ;  but  it  would  result  from  the  fact,  that  the  offence, 
supposed  to  be  subsequently  charged,  was  not  that  charged 
and  tried  upon  this  occasion ;  and  the  very  same  consequence 
would  follow,  whether  the  prisoners  be  indicted  and  tried 
separately  or  jointly.  If  there  be  validity  in  this  objection, 
it  would  seem  to  go  to  the  indictment  itself,  and  contest  the 
right  to  indict  jointly,  at  all,  under  the  statute. 

It  is  deemed  to  be  a  suitable  occasion  to  observe  that  since 
the  case  of  State  vs.  McCoy ^  2  Spear,  711,  there  seems  no 
objection  to  an  indictment  under  the  Act  of  1754  of  one,  as 
inveigling,  stealing  and  carrying  away  a  slave,  and  another, 
or  others,  as  hiring,  aiding  or  counselling  that  offence ;  just 
as  in  the  case  of  principal  and  accessory  in  murder.  The 
words  of  the  Act  make  it  manifest  that  two  or  more  may  bear 
the  same  relation  to  the  crime,  created  by  the  Act,  and  to 
each  other,  that  they  may  as  to  capital  felonies  at  common 
law. 

The  second  ground  for  a  new  trial  complains  that  there 
was  not  proof  sufficient  to  show  Clayton  guilty  of  inveigling, 
stealing  and  carrying  away  the  slave;  that  the  evidence  as  to 
him,  indicated  only  aiding  and  abetting  Carter,  and  was  in- 
conclusive upon  even  that  form  of  guilt.  This  has  led  us  to 
examine  the  facta  reported,  and  we  find  evidence  enough,  if 
credible,  (and  it  has  been  believed  by  the  jury,)  to  show,  that 
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the  two  prisionere  were  in  concert  on  the  same  evening  of 
the  asportavit  by  Carter,  in  an  enterprise  pretended  to  be 
directed  towards  some  inveterate  runaway  slave,  yet  ending 
in  the  possession  and  asportavit  by  Garter  of  Gilbert,  the 
slave  of  Mrs.  Hays,  who  was  not  runaway,  who  was  in  their 
neighborhood,  whe  must  have  been  well  known  to  them, 
according  to  all  probability;  that  Carter's  guilt  is  proved 
beyond  all  reasonable  question ;  that  Clayton's  admissions 
(those  not  objected  to)  show  a  guilty  participation  with 
Carter;  that  when  Carter  entered  the  cars  with  Gilbert, 
Clayton  was  within  four  feet  of  them  near  a  fire ;  that,  as 
one  witness  believed,  he  soon  after  heard  Clayton's  voice  as 
he  proceeded  on  horseback  along  the  road  from  the  railroad 
station ;  that  Clayton  admitted  he  rendered  the  service  of 
carrying  the  horses  back;  all  which  combined  does  con- 
stitute evidence  enough  to  justify  the  jury,  in  our  deliberate 
opinion,  in  placing  Carter  and  Clayton  in  the  same  category. 

The  question  raised  upon  the  admission  of  confessions  can- 
not be  better  disposed  of  than  by  referring  to  our  series  of 
cases,  OranKs^  Kirb'ifi^  Vaigneur^s  and  Oossett^t  which  are  too 
conclusive  in  favor  of  the  ruling  on  circuit  upon  this  point 
to  warrant  any  additional  observations. 

Any  answer  that  Calhoun  could  have  made  to  the  three 
questions  proposed  for  him  and  excluded  would  be  liable  to 
the  double  objection,  that  they  would  bjit  disclose  hearsay  if 
of  any  avail  at  all,  and  otherwise  would  have  been  wholly 
immaterial.  If  every  one  of  them  had  been  answered  as  the 
counsel  desired,  in  the  affirmative,  it  is  not  perceived  what 
influence  they  ought  to  have  had  upon  the  question  before 
the  jury. 

The  case  of  the  State  vs.  Miles,  2  N.  &  McC.  1,  is  a  full 
answer  to  the  matter  of  the  6th  ground  taken  for  a  new  trial. 
The  jury  have  found  Carter  guilty  of  stealing  the  negro,  and 
the  case  cited  shows  that  it  was  quite  immaterial  whether  he 
thought  he  was  stealing  a  runaway  or  not.    There  does  not 
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appear  to  us,  however,  any  reason  to  suppose  that  Carter  was 
in  the  least  mistaken  on  the  subject. 

This  Court  is  constrained  to  dismiss  the  motions  in  this 
case  in  behalf  of  the  prisoners,  and  it  is  ordered  accordingly. 

O'Nball,  Wardlaw,  Whitnbb,  Glover  and  Munbo,  JJ., 
concurred. 

Motions  dismissed. 
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The  Bank  op  the  State  of  South  Cabolina  vs.  Simpson 

BOBO. 

J^espaea  to  try  Titte — Judgment — Evidence — Corporation 
Agent — Stockholder — New  Trial — Location. 

A  judgment  in  trespass  to  tiy  title  against  a  corporation  of  which  B.  was 
agent  and  a  stockholder,  is  not  conclusive  against  B.  claiming  under 
a  junior  grant,  to  himself,  but  the  record  may  be  given  in  evidence 
against  him  on  the  question  of  location. 

New  trial  granted,  the  verdict  Jt>eing  against  the  evidence  upon  a  question 
of  location. 

The  Court  will  more  readily  grant  a  new  trial  upon  a  question  of  location 
than  upon  most  other  questions  of  fact. 

BEFORE  O'NEALL,  J.,   AT  SPARTANBURG,  FALL  TERM, 

1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

''  This  was  an  action  of  trespass  to  try  title. 

^*  The  plaintiff  showed  title  under  a  grant  to  Abraham 
Markley,  for  one  thousand  acres  on  the  ridge  between  Island 
Creek  and  the  head  waters  of  Thicketty  Creek,  in  Spartan- 
burg district,  dated  8d  November,  1788, 

"  In  the  progress  of  the  case,  it  was  shown  that  the  plaintiff 
in  1851,  recovered  the  land  now  in  dispute,  in  a  suit  against 
the  South  Carolina  Manufacturing  Company,  of  which  the 
idefendant  then  was  the  agent  and  a  large  stockholder.  The 
judgment  bears  date  80th  December,  1851. 

"  The  plaintiff  contended  that  this  recovery  concluded  the 
defendant's  defence.  I  thought  otherwise,  but  allowed  the 
record  to  be  given  in  evidence  in  favor,  of  the  location. 

"The  defendant  relied  on  a  grant  to  himself,  for  nine 
hundred  and  eighty-seven  acres,  25th  June  1851. 

"  The  plaintiff  showed  a  restirvey  of  the  Markley  grant,  in 
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1802 :  that  survey  all  the  Surveyors  conceded  covered  the 
land  in  dispute. 

"  Epton  and  Qibbes,  Surveyors,  agreed  that  the  Markley 
grant  was  well  located,  and  covered  the  land  in  dispute- 
Harris  and  Gamp,  Surveyors,  thought  otherwise. 

"  The  land,  as  claimed  by  the  plaintiff,  and  located  by 
Epton  and  Gibbes,  was  the  same  which  had  been  recovered 
in  1851,  against  the  South  Carolina  Manufacturing  Company. 

"  Ezekiel  Dobbins,  an  aged  witness,  now  deceased,  who 
owned  an  adjoining  tract  of  land,  pointed  out  the  Hickory 
Station  as  the  station  of  the  Markley  grant. 

*'  It  was  abundantly  proved  that  the  land  in  dispute,  from 
the  earliest  times,  had  been  known  and  recognized  as  the 
Markley  land. 

"  The  corner  called  the  Brown  corner,  was  ascertained,  as 
Epton  thought,  by  pointers. 

"  The  land  lay,  beyond  all  doubt,  on  the  ridge  between 
Island  Creek  and  the  head  waters  of  Thicketty. 

'*  I  thought  the  location  was  well  established,  and  that  the 
plaintiff  ought  to  have  a  verdict.  The  jury  thought  dif- 
ferently, and  found  for  the  defendant." 

The  plaintiff  appealed  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds : 

1.  Because  the  recovery  in  the  case  of  the  Plaintiff  w.  The 
South  Carolina  Manufacturing  Company,  should  have  been 
held  conclusive  against  the  defendant  in  this  case,  he  being  a 
member  of  said  Company,  and  its  acting  agent. 

2.  Because  the  grant  under  which  the  plaintiff  claims,  was 
located  consistently  with  the  best  evidences  of  location,  and 
should  have  been  established. 

Dawkins,  for  appellant. 
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Beedf  contra,  cited  Bank  vs.  Bridges,  (ante  87)  1  Strob.  2  ; 
Tfwmas  vs.  Jeter,  1  HUl,  880. 

The  opinion  of  the  Court  was  delivered  by 

O'Nbali;,  J.  1.  On  the  first  ground  of  appeal,  we  are  con- 
strained to  say,  that  we  cannot  give  greater  effect  to  the 
recovery  in  the  case  of  this  Plaintiff  vs.  The  South  Carolina 
Manufacturing  Company,  than  was  given  on  the  circuit.  It 
was  admissible  to  show  a  former  location  in  a  suit  at  law 
between  the  plaintiff  and  a  party  having  an  interest  identical 
with  the  defendant.  Still  it  could  not  be  conclusive  against 
the  defendant,  for  he  is  not  the  same  party,  nor  a  privy  in 
law,  on  the  title  then  adjudicated.  Nor  does  the  decision  in 
the  case  against  Bridges,  11  Eich.  87,  help  the  objection  of 
the  defendant  to  its  admissibility  in  evidence.  For  there  the 
only  questions  adjudicated  were,  that  it  was  not  conclusive : 
and  that  Bridges,  who  was  a  mere  trespasser  under  Bobo,  was 
no  privy  in  law. 

2.  The  grant  under  which  the  plaintiff  claims  was,  we 
think,  well  located.  The  facts  that  the  land  in  dispute  lay  on 
the  ridge  between  the  head-waters  of  Thicketty  Creek,  and 
Island  Creek,  that  in  1802  it  had  been  resurveyed,  and  that 
that  plat  was  found  to  cover  the  locus  in  quo :  that  it,  (the 
land  in  dispute)  was  always  known  and  recognized  as  the 
Markley  land,  under  whose  grant  the  plaintiff  claims ;  that 
in  the  suit  against  the  South  Carolina  Manufacturing  Com- 
pany in  1851,  the  Markley  grant  was  located  on  the  land  in 
dispute ;  that  if  the  Brown  comer,  (where  were  found  pointers 
of  the  age  of  the  grant,  and  one  line  tree)  was  taken  as  the 
corner  of  the  Markley  grant,  and  the  consequent  location 
covering  the  land  in  dispute :  or  if  taking  the  survey  in  1802, 
with  the  Hickory  station  pointed  out  by  Dobbins,  with  the 
concurring  opinions  of  two  such  surveyors  as  Gibbs  and 
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Eptou,  in  fiivor  of  the  location,  certainly  constitute  un- 
answerable reasons  in  favor  of  the  plaintifiTs  location,  and  that 
the  plaintiff  ought  to  have  had  a  verdict.  It  is  true  the  water 
marks  are  not  precisely  those  found  on  the  original  plat:  bat 
these  certainly  ought  not  to  prevail  against  such  evidences  of 
location  as  I  have  stated.  Nor  do  I  think  the  opinion  of  two 
very  worthy  men  and  good  surveyors,  Col.  Harris  and  Mr. 
Camp,  against  the  location,  ought  to  prevail. 

That  the  jury  have  found  against  the  location  is  no  reason 
why  the  verdict  should  stand.  For  in  Felder  vs.  BoneU,  2 
McM.  44-47,  and  in  many  other  cases,  we  have  held  that 
the  Court  having  the  means  of  reaching  the  truth  with 
greater  certainty  in  questions  of  location  than  in  most  other 
questions  of  fact,  will  more  readily  grant  motions  for  new 
trial. 

The  motion  for  a  new  trial  is  therefore  granted. 

Wabdlaw,  Withebs,  Whitneb,  Gloveb  and  Munbo,  JJ, 
concurred. 

Motion  granted. 
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M.  L.  Habyin-  &  Wipe,  Ad'oix  op  P.  Weeks,  va.  J.  Weeks, 
AchrCx  OP  E.  Weeks. 

B<md — Executory  Cordrojct — Fravd  on  Creditors^ 

Thoagh  an  execated  contract,  as  a  conveyance  of  land,  cannot  be  avoided^ 
as  between  the  parties,  by  showing  that  it  was  made  with  intent  to  de- 
fraud creditors,  yet  in  an  action  brought  to  enforce  a  bond,  or  other 
executory  contract,  the  defendant  may  show  that  it  was  made  to  de- 
frand  creditors,  and  thus  defeat  plaintifTs  recovery. 

BEFORE  WHITNBE,  J.,  AT  SUMTER,  FALL  TERM,  1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

*'This  was  an  action  of  debt  on  bond  for  payment  of 
money. 

"  The  obligee  and  obligor  were  related,  and  had  each  died 
after  the  day  the  bond  was  payable.  I  think  years  had  in- 
tervened, but  precise  dates  were  not  furnished.  A  mortgage 
had  been  executed  same  day  of  bondf  and  to  secure  its  pay- 
ment.  • 

"Friendly  Weeks,  the  obligee,  had  said  during  his  last 
illness,  and  eight  days  before  his  death,  to  a  witness,  also  a 
relative,  who  was  examined  by  commission,  that  he  held  the 
bond  and  mortgage  on  Robert  Weeks,  but  that  Robert 
Weeks  owed  him  nothing ;  that  it  had  been  taken  to  secure 
his  property  from  his  creditors,  and  that  nothing  was  due.     , 

''  la  reply,  an  effort  was  made  to  show  that  there  was  a 
valid  consideration,  and  that  the  declaration  of  the  obligee, 
if  made  as  reported  by  the  witness,  was  at  a  time  and  under 
circumstances  which  showed  he  was  not  of  sound  mind.  To 
these  ends  the  person  who  prepared  the  papers,  or  was  pre- 
sent at  conversations  between  the  parties,  and  some  of  the 
previous  transactions  between  them  were  heard  and  inquired 
YoL.  XI— 39 
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into,  and  also  the  state  and  condition  of  the  obligee  four 
days  before  his  death  was  shown  by  one  of  the  attending 
physicians.  This  testimony  is  not  minutely  reported,  be- 
cause not  called  for  by  the  question  raised  for  the  considera- 
tion of  the  Court  of  Appeals. 

"  The  testimony  being  all  out,  and  without  objection,  for 
reasons  that  are  obvious,  the  jury  were  instructed  to  find  ac- 
cording to  the  facts  as  ascertained  by  them ;  as  the  point 
suggested  in  the  argument  would  be  available  before  another 
tribunal,  if  well  founded.  The  jury  was  instructed  that  if  the 
evidence  satisfied  them  there  was  nothing  in  fact  due  and 
owing  on  the  bond,  even  although  il  had  its  inception  in  a 
fraud  on  the  part  of  both  obligee  and  obligor,  as  the  aid  of 
this  Court  was  invoked,  the  better  rule  was  to  leave  the 
parties  arf  found.    The  verdict  was  for  the  defendant." 

The  plaintiffs  appealed,  and  moved  this  Court  for  a  new 
trial,  on  the  ground: 

That  his  Honor  erred,  it  is  respectfully  submitted,  in  in- 
structing the  jury  as  matter  of  law,  that  the  defendant  could 
prove  and  rely  upon  the  fraud  of  plaintiffs'  and  defendant's 
intestates  as  a  bar  to  a  recovery. 

Spain,  Richardson,  for  appellants,  cited  Broughton  vs. 
Broughton,  4  Bich.  491,  and  cases  there  cited. 

Moses,  contra.  Bonds  and  contracts  sought  to  be  enforced, 
stand  upon  a  different  footing  from  conveyances  executed. 
In  the  former  case  the  fraud  may  be  shown.  Inhabitants  of 
Worcester  vs.  Eaton,  11  Mass.  877. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.    In  the  opinion  of  a  majority  of  the  Court, 
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the  evidence  was  properly  admitted.    The  question  is,  can 
the  obligor  of  a  bond,  given  for  the  purpose  of  defrauding 
creditors,  rely  upon  the  fraud  in  a  suit  on  the  bond  brought 
by  one particqps  fraudis.    In  the  case  oiBroughton  vs. Brough' 
ion,  (4  Eioh,  491,)  referred  to  in  support  of  the  appellants' 
motion,  it  was  held  that  the  defendant,  who  had  executed  a 
conveyance  of  his  land  to  defraud  his  creditors,  could  not 
show  the  fraud  of  the  grantee  and  himself  in  an  action  of 
trespass  to  try  the  title  brought  against  him  by  the  grantee 
or  his   heirs.     The  same  point   had  before  been  made  in 
Bumner  vs.  Murphy,  (2  Hill,  488,)  and  O'Neall,  J.,  delivering 
the  judgment  of  the  Court,  observes:  "the  defendant,  by  a 
stem  but  a  proper  policy  of  the  law,  is  excluded  from  the 
proof  which  would  show  the  fraud.     He  is,  in  this  respect, 
the  actor;  his  fraud  silences  and  estops  him  from  averring 
against  the  deed."    The  general  principle  is  well  settled  both 
by  English  and  American  cases,  and  they  proceed  upon  the 
ground  that  a  party  to  a  deed  impeachable  for  fraud  or  ille- 
gality shall  not  be  heard,  to  aver  the  existence  of  his  fraud, 
and  thereby  prevent  the  operation  of  the  doctrine  of  estop- 
pel.   The  rule,  however,  that  a  deed  is  conclusive  by  way  of 
estoppel,  was  qualified  by  the  Court  in  the  case  of  Collins  vs. 
Blaniem,  (2  Wil.  344.)    The  action  was  debt  on  a  joint  and 
several  bond  executed  by  the  defendants  to  the  plaintiff,  to 
indemnify  him  in  respect  to  a  note  given  to  stifle  a  prosecu- 
tion ;  and  one  of  the  points  discussed  was,  whether,  suppos- 
ing the  bond  to  be  void,  the  facts  disclosed  in  the  plea  to 
show  that  it  was  so  could  be  averred  and  specially  pleaded. 
It  was  held  that  the^  bond  was  void  ab  initio,  and  never  had 
any  legal  entity,  and  that  the  maxim  that  the  law  will  not 
endure  a  fact  in  pais,  dehors  a  specialty,  to  be  averred  against 
it,  did  not  apply.  This  decision  has  ever  since  been  followed, 
and  it  is  now  well  established  that  fraud  or  illegality  is  a 
good  defence  to  a  contract  under  seaL 
In  the  application  of  the    general  rule  recognized   in 
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Broughton  vs.  Braughton,  and  of  that  adopted  in  OolUns  ys. 
Blantem^  a  distinction  will  be  found  between  executed  and 
executory  contracts,  between  conveyances  of  land  or  other 
property  and  bonds  or  covenants,  where  the  aid  of  the  Court 
is  asked  to  enforce  the  payment  of  the  one  or  the  perform- 
ance of  the  other.  In  executed  contracts,  the  maxim  applies, 
quod  fieri  rum  debet^  factum  valet;  whereas,  in  those  which  are 
executory,  the  rule  of  law  is,  ex  dolo  malo  non  orriiur  actio; 
and  this  distinction  is  well  sustained  by  numerous  cases  both 
in  England  and  in  this  country.  In  Phillpotts  vs.  PhillpoUs^ 
(70  Eng.  C.  L.  B.  85,)  four  several  annuities,  chargeable  on 
certain  lands,  were  granted  for  the  fraudulent  purpose  of 
conferring  a  vote  contrary  to  certain  English  statutes ;  and  it 
was  held,  that  as  between  the  parties,  the  conveyance  was 
effectual,  but  that  it  was  void  to  the  extent  of  conferring  a 
right  to  vote.  This  case  is  fully  sustained  by  Doe  d.  BoberU 
vs.  Roberts^  (2  B.  &  Aid.  367,)  where  an  estate  was  conveyed 
from  one  brother  to  another  for  the  purpose  of  giving  a 
colorable  qualification  to  kill  game,  and,  as  against  the  par- 
ties to  the  deed,  it  was  held  valid;  but  no  right  to  kill  game 
was  conferred.  In  Bessey  vs.  Windham^  (6  Adol.  &  Ellis  N. 
S.  166,)  the  jury  found  the  deed  conveying  the  defendant's 
property  fraudulent,  and  the  Court  agreed  to  the  position 
taken  by  counsel  that  though  it  might  be  void  against  credi- 
tors, it  operated  to  pass  the  goods  as  against  the  party  him- 
self and  strangers,  and  the  case  of  Doe  dem.  Roberts  vs.  Ro- 
berts, was  the  authority  relied  upon.  In  a  suit  for  the  breach 
of  covenant  in  a  composition  deed,  whereby  defendant  and 
others  had  covenanted  to  indemnify  the  plaintiff  from  loss 
respecting  certain  acceptances,  and  the  defence  was,  that 
before  executing  the  indenture,  the  parties  had  agreed  that 
the  defendants  should  receive  from  the  plaintiff  more  than 
his  other  creditors;  the  defence  was  sustained  on  the  ground 
that  such  a  secret  bargain  is  a  fraud  on  the  other  creditors, 
and  void  when  it  was  made ;  and  Parke,  B.,  observes,  "  being 
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execatorj,  it  cannot  be  enforced  even  against  a  fraudulent 
party."  {Higgim  vs.  PiUy  4  Wels.,  Hurl.  &  Gordon,  812.) 
The  case  of  Mbntefiori  vs.  Montefiori^  (1  W.  Bl.  364,)  was  not 
decided  on  the  principle  which  is  applicable  to  the  cases 
cited  above.  The  note  given  by  the  defendant  was  for  the 
purpose  of  defrauding  the  intended  wife  of  the  plaintiff,  who 
was  not  pariicepa  cnminta,  but  an  innocent  person,  and  the 
language  employed  by  Lord  Mansfield,  "that  no  man  shall 
set  up  his  own  iniquity  as  a  defence  any  more  than  as  a  cause 
of  action,"  applies  to  a  defence  set  up  against  the  wife,  and 
not  against  the  husband.  Walworth,  0.,  referring  to  this 
case,  says  it  was  decided  on  a  oKfferent  principle,  and  that  the 
Court  very  properly  held  that  it  would  be  a  fraud  upon  the 
wife  of  the  plaintiff  to  permit  the  defendant  to  repudiate  the 
note.  {Nellis  vs.  Clarke,  4  Hill  N.  Y.  R.,  424.)  That  Lord 
Mansfield,  when  he  said  ''  no  man  shall  set  up  his  own  in* 
iquity  as  a  defence,"  etc.,  intended  to  apply  the. remark  to  a 
defence  against  an  innocent  party,  is  manifest  from  the  lan- 
guage which  he  uses  in  Salman  vs.  Johnson,  (Cowp.  843 :) 
"  The  objection  that  a  contract  is  immoral  or  illegal,  as  be- 
tween plaintiff  and  defendant,  sounds  at  all  times  very  ill  in  . 
the  mouth  of  the  defendant.  It  is  not  for  hia  sake,  however, 
that  the  objection  is  ever  allowed,  but  it  is  founded  in  gen- 
eral principles  of  policy  which  the  defendant  has  the  advan- 
tage of,  contrary  to  the  real  justice  as  between  him  and  the 
plaintiff,  by  accident,  if  I  may  so  say.  The  principle  of 
public  policy  is  this:  JEx  dolo  mah  non  oritur  actio.  No 
Court  will  lend  its  aid  to  a  man  who  founds  his  cause  of 
action  upon  an  immoral  or  an  illegal  act. 

"If,  from  the  plaintiff's  own  stating  or  otherwise,  the  cause 
of  action  appears  to  arise  ex  turpi  causa,  or  the  transgression 
of  a  positive  law  of  this  country,  there  the  Court  says,  he 
has  no  right  to  be  assisted.  It  is  upon  that  ground  the  Court 
goes,  not  for  the  sake  of  the  defendant,  but  because  they  will 
not  lend  their  ai4  to  such  a  plaintiff^    So,  if  the  plaintiff  and 
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defendant  were  to  change  sides,  and  the  defendant  were  to 
b  ing  his  action  against  the  plaintiff,  the  latter  would  then 
have  the  advantage  of  it^  for,  where  both  are  equally  in 
fault,  potior  est  conditio  defendentiBP  One  of  the  earliest  cases 
is  Hawea  vs.  Leader^  (Cro.  Jac.  270.)  The  defendant's  intes- 
tate granted  to  the  plaintiff  all  his  goods  mentioned  in  a 
schedule  annexed  to  the  deed,  and  gave  him  possession  bj  a 
platter,  covenanting  that  they  should  remain  in  his  house, 
and  on  demand  to  be  carried  away  by  the  plaintiff;  and  to 
perform  this  covenant  bound  himself  in  forty  pounds  to  the 
plaintiff.  After  the  death  of  the  intestate,  the  plaintiff  de- 
manded the  goods  of  the  administrator,  who  refused  to  de- 
liver them,  wherefore  the  plaintiff  brought  an  action  of  debt 
in  the  detinet  for  the  conversion  of  the  goods,  and  in  his 
declaration  showed  in  specie  what  goods  were  in  the  sche* 
dule.  (Vide  Yelverton,  196,  where  the  case  is  reported  as 
Eawea  vs.  Loader)  It  was  adjudged  for  the  plaintiff  on 
several  grounds,  arising  on  demurrer  to  the  pleadings,  and 
among  others  on  the  following:  That  fraudulent  gifts  are 
only  void  against  purchasers  and  creditors,  but  not  against 
.  the  parties  themselves  or  their  representatives.  The  action 
was  on  an  executed  contract  to  recover  the  goods  which 
were  set  out  in  specie,  and  the  plaintiff  did  not  ask  the  aid 
of  the  Court  to  execute  that  which  the  intestate  had  pro- 
mised to  perform.  Like  the  plaintiff  in  Broughtan  vs.  Brough- 
touj  he  relied  upon  his  deed,  which  conveyed  the  property. 
The  American  cases  make  the  same  distinction  between  ex- 
ecuted and  executory  contracts,  in  the  application  of  the 
rule.  {Jackson  vs.  Oamsey,  16  John.  189 ;  Richart  vs.  Gasta* 
tor,  5  Binn.  109  ;  Clapp  vs.  Firrel,  20  Pick.  247 ;  Oshom  vs. 
Moss^  7  John.  161 ;  Inhab.  Worcester  vs.  Eatm^  11  Mass.  375.) 
Mellen,  0.  J.,  in  Smith  vs.  Hubbsj  (1  Fairf.  71,)  speaking  of 
contracts,  fraudulent  or  illegal,  says :  *'  There  is  a  marked 
and  settled  distinction  between  executory  and  executed  con* 
tracts  of  a  fraudulent  or  illegal  character.    Whatever  the 
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parties  to  an  action  have  executed  for  fraadalent  or  illegal 
purposes,  the  law  refuses  to  lend  its  aid  to  enable  either  party 
to  disturb.  Whatever  the  parties  have  fraudulently  or  ille* 
gaily  contracted  to  execute,  the  law  refuses  to  dompel  the 
contractor  to  execute  or  pay  damages  for  not  executing ;  but 
in  both  cases  leaves  the  parties  where  it  finds  them."  So, 
too,  in  Norris  vs.  Narris^  (9  Dana,  817,)  the  same  distinction 
is  taken:  "  When  the  parties  to  an  illegal  or  fraudulent  con- 
tract are  in  pari  delicto,  neither  a  court  of  equity  nor  a  court 
of  law  will  aid  either  of  them  in  enforcing  the  execution  of 
that  which  may  be  executory,  or  in  revoking  or  rescinding 
that  which  may  be  executed.  In  such  case  the  law  will  not 
be  the  instrument  of  its  own  subversion,  and  to  every  invo- 
cation of  its  assistance  replies,  in  pari  delicto  potior  est  condi- 
tio de/endentis.^^  Walworth,  C,  in  the  case  of  Nellis  vs.  Glarksj 
(4  Hill  N.  Y.  S.  424,)  approving  the  doctrine  laid  down  in 
these  cases,  adds :  ''And  the  decisions  referred  to  show  most 
clearly  that  it  makes  no  difference  in  the  case  of  a  suit  upon 
an  executory  contract,  whether  the  proof  to  establish  the 
fraudulent  or  illegal  nature  of  the  transaction  comes  out 
from  the  examination  of  the  plaintiff's  witnesses,  or  is  intro- 
duced by  the  defendant,  ^who  was  himself  a  party  to  the 
fraud." 

The  declarations  of  the  obligee  in  the  principal  case  show 
that  the  bond  was  executed  to  secure  the  obligor's  property 
from  his  creditors,  and  that  it  was,  therefore,  fraudulent,  and 
the  Court  is  asked  to  lend  its  aid  to  enforce  such  a  contract. 
To  every  such  application,  the  answer  should  be  in  the  lan- 
guage of  Wilmot,  C.  J. :  "  You  shall  not  stipulate  for  in- 
iquity; no  polluted  hand  shall  touch  the  pure  fountain  of 
justice."  {Collins  vs.  Blanteni.)  I^  by  enforcing  the  pay- 
ment of  this  bond,  the  guilty  party  could  be  punished,  the 
forms  of  law  might  be  properly  invoked,  but  these  parties 
are  in  pari  delicto,  and  to  aid  the  obligor  in  recovering  his 
debt  would  be  to  offer  a  premium  to  those  who  assist  others 
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in  executing  their  fraudulent  purposes.  The  assistance  of 
the  Court  will  be  withheld  where  a  party  seeks  to  rescind,  or 
to  have  declared  void,  an  illegal  or  fraudulent  conveyance  of 
property,  in  cases  par  delictum^  leaving  the  rogue  in  the 
tangled  web  which  he  has  assisted  to  weave  to  catch  others, 
Broughton  vs.  BroughUm.  Nor  will  one  who  has  paid  money 
on  a  fraudulent  agreement  be  helped  to  bring  it  back,  be- 
cause in  pari  delicto  potior  est  conditio  possidentis.  {Bosivc  vs. 
McCanen^  2  Brev.  275.)  And  where  the  obligee  of  a  penal 
bond,  to  secure  the  payment  of  money  founded  upon  a 
fraudulent  consideration,  asks  the  aid  of  the  Court  to  secure 
the  fruits  of  his  contract,  it  will  also  be  withheld ;  if  the  at- 
tempt be  to  stifle  a  prosecution,  his  purpose  is  to  cheat  the 
State ;  if  V>  protect  his  property,  to  cheat  his  creditor.  We 
approve  the  case  of  Broughton  vs.  Broughton,  and  recognize 
the  distinction  taken  by  the  cases  referred  to  between  that 
case  and  others,  where  the  contract  is  incomplete,  and  the 
Court  is  asked  to  aid  in  consummating  it.  A  majority  of  the 
Court  is  of  opinion  that  the  appeal  should  be  dismissed. 

O'Nball  and  Whitnbr,  JJ.,  concurred. 


Withers,  J.,  dissenting.  I  am  acquainted  with  the  fa- 
miliar maxims,  ex  dolo  mah^  or  ex  turpi  causa,  non  oritur 
actio,  and  in  pari  delicto  potior  est  conditio  de/endentis.  It  may 
be  doubted,  nevertheless,  whether  these  maxims  will  serve 
to  settle  this  case.  Ch.  Kent,  2  Com.  467,  states  the  law 
thus :  '*  The  courts  of  justice  will  allow  the  objection  that 
the  consideration  of  the  contract  was  immoral  or  illegal,  to 
be  made  even  by  the  guilty  party  to  the  contract;  for  the 
allowance  is  not  for  the  sake  of  the  party  who  raises  the 
objection,  but  is  grounded  on  general  principles  of  policy." 
He  cites  first  the  favorite  authority  of  Lord  Mansfield,  in 
Eolman  vs.  Johnson^  Cowp.  848.    That  case  was  a  sale  ef 
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tea,  at  Dunkirk,  by  the  plaintiff  to  the  defendant,  knowing 
the  same  was  to  be  smuggled  into  England.  The  doctrine 
referred  to  was  laid  down,  but  the  plaintiff,  nevertheless,  re- 
covered. He  cites  further,  Josephs  vs.  Pebeer^  10  Eiig.  Com. 
Law,  209;  Langton  vs.  Hughes,  1  Maule  &  Sel.  593,  and 
Chiswald  Ya.  Waddington,  16  John.  Rep.  486;  in  all  which 
cases,  I  believe,  the  fact  of  illegality  appeared  by  the  plain- 
tiff's  own  showing.  In  the  case  from  16  John.,  the  contract 
Bought  to  be  enforced  was  one  between  alien  enemies,  origin- 
ating while  flagrant  war  was  pending  between  the  United 
States  and  Great  Britain.  What  said  the  Court  in  that  case  7 
**  It  would  be  difficult  to  state  any  principle  of  law  more 
plainly  founded  in  common  sense  and  true  policy,  than  that 
which  declares  that  a  plaintiff  must  not  appear, /rom  his  otvn 
shomng,  to  have  infringed  the  law  of  the  land,  and  if  he  does, 
be  cannot  avail  himself,  etc.  The  plaintiff  must  recover 
upon  his  own  merits ;  and  if  he  has  none,  or  if  he  discloses  a 
case  founded  upon  illegal  dealing^  etc.,  he  ought  not  to  be 
heard,  whatever  the  demerits  of  the  defendant  may  be." 
The  only  other  case  cited  by  Ch.  Kent  is,  Machey  vs.  Brown- 
field,  13  Sergt.  &  E.  239,  which  involved  no  matter  of  ille- 
gality or  immorality,  for  it  was  only  a  question  of  evidence ; 
and  the  extent  of  the  consideration  of  a  perfectly  valid  mort- 
gage was  inquired  into  to  show  that  less  than  it  purported  to 
secure  had  been,  in  fact,  advanced;  that  is,  the  failure  of 
consideration,  or  a  fraud  by  one  party  on  another,  was-  held 
to  be  matter  of  defence  even  against  a  specialty,  which  Dun- 
can, J.,  said  they  allowed  at  law,  because  they  had  no  sepa- 
rate court  of  chancery.  Now,  is  there  not  this  distinction, 
that  where  a  plaintiff  can  make  a  prima  facie  case  of  right 
to  recover  what  he  sues  for,  free  from  the  taint  of  illegality 
or  fraud,  the  defendant  shall  not  be  heard  to  allege  his  own 
fraud  or  the  mutual  fraud  of  the  parties,  as  matter  of  defence  ? 
How  was  Broughton  vs.  Broughtan,^  Eich.  491,  maintained, 
if  not  on  that  ground  ?     Or  the  case  of  Doe  d,  Roberts  vs; 
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Roberts^  2  Bam.  &  Alder.  867,  which  was  poteut  iu  ruling 
Broughton  vs.  Broughton?  I  fear  it  is  a  distinction  too  re- 
fined, to  put  those  cases  upon  a  ground  surmised,  to  wit,  the 
difference  existing  between  contracts  executed  and  those  ex- 
ecutory. In  the  case  of  Broughton,  the  party  through  whom 
the  plaintiff  claimed  was  in  pari  delicto  with  the  defendant^ 
and  though  in  theory  the  paper  called  a  oonyeyance  vested 
the  fee  in  the  plaintifife,  yet  it  would  have  for  ever  proved  a 
barren  deed,  if  the  maxim  had  been  applied  to  the  plaintiff 
that  those  in  pari  delicto  could  neither  of  them  attract  the 
attention  of  the  Court ;  that  it  was  deaf  to  their  entreaties, 
and  should  leave  them  statu  qtw.  On  the  contrary,  the 
Court,  in  that  instance,  was  very  active  in  behalf  of  the 
plaintiff,  for  the  reason  that  it  detected  no  taint  about  hia 
case,  as  he  made  it  prima  facie;  and  would  not  hear  the  de- 
fendant prove  that  the  whole  transaction  arose  in  a  fraud 
upon  creditors.  Strong  to  the  same  purport  was  the  case 
from  2  Barn.  &  Aid.  Said  Best,  '^  there  is  only  one  casey 
that  of  fraud,"  (we  may  add  from  our  jurisprudence,  also, 
failure  of  consideration,)  "  where  a  deed  can  be  avoided  by 
parol  testimony,  but  that  cannot  be  done  where  both  the  parties 
are  implicated  in  the  fraud  ;^^  and  both,  in  that  case,  were  im- 
plicated in  an  indictable  conspiracy.  He  proceeds:  "The 
most  favorable  way  in  which  this  case  can  be  put  for  the 
defendant  would  be  to  say,  that  this  was  a  voluntary  convey- 
ance;, but  even  then  it  would  be  good."  To  show  that  this 
distinction,  founded  upon  executed  and  executory  contracts, 
may  not  be  sound,  vide  the  case  of  Montefiori  vs.  Montefiori^ 
1  Wm.  Blao.  363.  A  note  by  Joseph  in  favor  of  his  bro- 
ther, Moses,  for  a  large  sum,  founded  on  a  pretence  that 
Moses  had  a  large  sum  of  money  in  the  other's  hands,  the 
purpose  being  to  mislead  a  lady  with  whom  Moses  was  in 
treaty  for  marriage,  and  whom  he  did  marry,  was  held  to  be 
valid ;  and  Lord  Mansfield  said :  *'  Where,  upon  proposals  of 
marriage,  third  persons  represent  any  thing  material  in  a 
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light  different  from  the  truth,  even  though  it  be  by  collusion 
with  the  husband,  they  shall  be  bound  to  make  good  the 
thing  in  the  manner  in  which  they  represented  it.  It  shall 
be  as  represented  to  be :  For  no  man  shall  set  up  his  in- 
iquity as  a  defence,  any  more  than  as  a  cause  of  action." 

There  should  be,  however,  a  sensible  distinction  observed 
between  contracts,  whether  executed  or  executory,  or  par- 
tially executed ;  those  under  seal,  at  any  rate,  made  (as  the 
one  before  us  was)  with  intent  to  defraud  creditors,  and  those 
which  drive  the  parties  into  direct  conflict  with  the  mala  pro- 
hibita ;  such  as  contracts  upon  a  gaming  consideration,  for 
stifling  a  prosecution,  and  the  like.  These  are  unlawful  in 
their  inception,  void  ab  initio^  and  liable  to  be  so  treated 
every  where  and  by  every  body,  in  the  hands  of  a  third  per- 
son, as  cause  of  action  or  as  discount.  It  is  the  right  of 
plaintiff  or  defendant  so  to  treat  them — the  right  of  society, 
not  of  a  particular  class.  The  proposition  I  would  advance 
is  this,  that  when  the  object  is  merely  to  defraud  creditors, 
or  a  third  person,  it  shall  not  be  considered  that  a  deed  (I 
need  not  now  go  beyond  that)  made  in  pursuance  of  it,  as 
between  the  parties  to  it,  is  fraudulent  at  all.  There  shall  be  no 
knight-errantry,  on  the  part  of  the  Court,  to  hunt  up  a  case 
for  voluntary  protection  where  none  is  called  for  or  needed. 
As  said  by  Lord  Mansfield,  it  shall  be  as  the  parties  have  it, 
where  no  other  person  intervenes;  they  shall  be  held  to 
their  own  terms.  It  is  enough  for  the  Court  to  lend  a  liberal 
ear  to  any  body's  complaint,  and  to  vindicate  the  general 
law  and  the  integrity  of  society  when  they  are  assailed ;  to 
explode  a  fraud  upon  a  party  when  he  asks  that  to  be  done. 
This  will  very  well  agree  with  Broughton  vs.  Broughton,  and 
all  our  cases  maintaining  voluntary  deeds,  gifts  by  parol  and 
so  forth,  which  a  donor  or  his  representative  shall  not  dis- 
pute upon  grounds  fit  to  be  occupied  by  other  persons  only ; 
and  innumerable  have  been  the  actions,  in  trover  and  other 
forms,  to  enforce  such  transactions*    Nor  do  such  actions 
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seem  to  have  been  at  all  regardful  of  the  diflference  between 
executed  and  executory  contracts.  So  also  will  agree  the 
rule  maintaining  transfers  or  liens,  which  may  operate  an 
"undue  preference"  by  an  insolvent  debtor,  for  which  he 
may  be  punished,  but  without  avoiding  the  transaction  be- 
tween the  parties.  Upon  this  ground  we  can  escape  the 
deluding  influence  of  those  agreeable  maxims  with  which  I 
set  out,  and  the  trouble  to  which  they  give  rise  when  pushed 
to  extremity.  We  may  escape  ,another  incongruity,  to  wit, 
that  we  shall  not  explode  a  contract,  repudiate  the  parties  to 
it,  leaving. them  wholly  helpless,  treating  them,  as  it  were,  as 
hostes  humani  generis,  upon  the  sole  ground  that  a  fraud  upon 
certain  persons  was  meditated,  merely  intended,  which  may 
never  have  been,  in  fact,  perpetrated,  which  the  victim  in 
view  makes  no.  complaint  about,  and  which  he  is  fully  com- 
petent to  counteract  whenever  it  may  so  please  him.  There 
is  much  encouragement  for  this  position,  as  well  as  others 
herein  taken,  in  Hawes  vs.  Leader,  Oro.  Jac.  270 ;  Sherk  vs. 
Endross,  3  Watts.  &  Serg.  255 ;  Mcholls  vs.  Patten  and  others, 
13  Maine.  We  shall  thus  give  proper  scope  to  the  more 
amiable  phase  of  the  doctrine  of  estoppel,  to  the  maxim 
often  commended  and  adopted,  {exempli  gratia,  Kidd  ys.  Mitch' 
ell,  1  N.  &  McC.  334,)  that  a  party  who  conveys  property  to 
defraud  his  creditors  is  estopped  to  deny  his  right  to  convey. 
Again,  it  appears  to  me  that  we  are  also  encouraged  to 
maintain  the  ground  I  occupy  by  the  equity  doctrine  set 
forth  by  Ch.  Kent,  tlius :  ^'A  particeps  criminis  has  been  held 
to  be  entitled,  in  equity,  on  his  ol¥n  application,  to  relief 
against  his  own  contract,  when  the  contract  was  illegal,  or 
against  the  policy  of  the  law,  and  telief  became  necessary  to 
prevent  injury  to  others^  ^ 

If  the  verdict  in  this  case  had  been  made  to  rest  upon  the 
belief  of  the  jury  that  the  bond  had  been  paid,  arising  from 
the  declaration  by  the  obligee  that  nothing  was  due,  it  would 
then  be  one  of  the  many  cases  in  which  this  Court  dismisses 
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the  appeal  because  there  was  nothing  but  a  question  on  evi- 
dence. But  not  concurring  in  the  legal  doctrines  which  have 
been  made  to  control  the  cause,  J  should  favor  a  new  trial. 

Wabdlaw,  J.  I  agree  that  a  bond,  intended  to  defraud 
creditors,  is  not  void  between  the  parties,  but  in  absence  of 
complaint  by  any  creditor,  may  be  enforced.  The  declara- 
tions of  intestate,  when  taken  together,  amount  to  no  more 
than  an  acknowledgment  of  the  purpose  for  which  the  bond 
was  made. 

MuNRO,  J.,  absent  at  the  argument. 

Appeal  dismissed. 
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John  W.  Belk  and  Wife  vs.  John  Masset. 
Recording — Notice — Possession — Fraud — New  Trial. 

Where  a  deed  of  land  is  recorded  after  the  time  prescribed  by  law,  notice 
will  be  presumed  from  the  time  it  is  recorded. 

Possession  after  an  absolute  conveyance  of  land  is  a  badge,  bat  not  con- 
clusive evidence,  of  fraud. 

The  facts  reviewed  and  the  verdict  held  not  to  be  so  clearly  against  the 
evidence,  that  the  Oourt  would  be  justified  in  setting  it  aside  and  or- 
dering a  new  trial. 

BEFORE  WABDLAW,  J.,  AT  LANCASTER,  PALL  TERM,  1858. 

The  report  of  his  Honor,  the  presiding  Judge,  ia  as  follows : 

"  Trespass  to  try  title. 

"The  tract  in  dispute  contains  eight  hundred  acres  or  more, 
and  is  separated  by  Bird's  branch  from  a  larger  tract  which, 
as  it  was  said,  the  defendant  at  some  time  heretofore,  under 
the  sheriflf's  conveyance  to  him  hereafter  mentioned,  recov- 
ered against  some  occupant  who  held  under  Elijah  Philli|)S 
hereafter  mentioned. 

"  The  plaintiflF  produced,  1st,  a  conveyance  of  the  tract  in 
dispute,  from  Leonard  Cagle  to  Elijah  Phillips,  dated  Feb- 
ruary 18,  1817  ;  and  recorded  April  16,  1817. 

"  2.  A  conveyance  without  reservation  or  exception,  from 
Elijah  Phillips,  to  his  daughter  Wilmuth,  (now  a  plaintiff,) 
of  the  same  land,  and  for  the  same  consideration,  six  hun- 
dred and  fifty  dollars,  which  is  expressed  in  the  former  deed, 
^  dated  October  4,  1824  and  recorded  April  25, 1825. 

"3.  Evidence  that  Elijah  Phillips  lived  on  this  tract  from 
1817,  until  his  death  in  1852 ;  that  his  widow,  Sarah,  sister 
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of  the  defendant,  continued  to  live  .on  it  till  her  death  in 
1853  or  1854;  that  Wilmath  was  about  sixteen  years  old  in 
1824,  and  intermarried  with  the  plaintiff,  John  W.  Belk,  in 
1827  ;  that  there  was  a  verbal  agreement  between  the  plain- 
tiff on  one  part,  and  Elijah  Phillips  and  his  wife  Sarah  on 
the  other,  that  E.  Phillips  and  wife  and  the  survivor  of  them, 
should  occupy  the  land  in  dispute  undisturbed  during  life  or 
pleasure;  that  soon  after  the  death  of  Sarah,  widow  of  E. 
Phillips,  the  plaintiff,  J.  W.  Belk,  put  a  tenant  on  the  tract, 
who  was  ejected  by  the  defendant,  under  some  proceedings 
had  before  a  magistrate,  and  then  this  suit  was  commenced ; 
and  that  the  rent  of  the  land  was  worth  two  hundred  dollars 
a  year. 

"  The  defendant  produced,  1st,  two  records,  N.  B.  Haves  vs. 
JB.  Phillips,  and  John  Williams  vs,  E.  Phillips,  showing  judg- 
ments and  fi.  fas^  in  April  and  June  1844 — levy  Septem- 
ber, 1844,  on  the  land  *  whereon  the  defendant  (E.  Phillips,) 
lives  adjoining  J.  McManus  and  others ;  sale  January,  1845, 
by  Sheriff  Hancock ;  land  bid  off  by  Alfred  Knight,  (son-in- 
law  of  E.  Phillips,) for  three  hundred  and  twenty-five  dollars: 
assignment  in  writing  of  the  bid  by  Alfred  Knight  to  Col. 
Huey ;  payment  to  the  Sheriff  by  Huey  of  two  hundred  and 
sixty-three  dollars;  and  receipt  given  March,  1845,  by  Sarah 
Phillips,  (then  the  wife  of  E.  Phillips,  acting  as  a  sole  trader,) 
to  Huey  *in  full  of  .the  balance  of  his  bid  on  my  land  sold 
by  the  Sheriff,  sales  day  in  January  last,  being  the  amount 
over  the  judgments  for  which  the  land  was  sold :' — assignment 
in  writing,  March  4, 1850,  by  Huey  to  the  defendant  John 
Massey, '  of  the  bid  assigned  by  Alfred  Knight.' 

^'  2.  A  Sheriff's  conveyance,  by  James  Adams,  a  successor 
of  Hancock's  (ill  drawn,  with  erasures  and  interlineations, 
which,  although  unexplained  on  the  face  of  the  deed,  the 
witnesses  knew  existed  there  at  the  time  of  its  execution,) 
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*  for  three  hundred  acres  whereon  Elijah  Phillips  then  lived,' 
"  (with  some  further  description  not  contained  in  the  levy,)  to 
John  Massy,  the  defendant,  dated  June  27, 1850, 

"3.  A  deed,  of  conveyance  dated  January  10,  1842,  from 
Elijah  Phillips  to  Noah  Phillips,  his  son,  for  two  hundred 
acres,  part  of  the  tract  in  question,  called  the  Cagle  land. 

"4.  A  deed  of  conveyance  from  Noah  Phillips  to  the 
defendant,  Massey,  of  the  land  conveyed  to  Noah  as  above, 
dated  January  S,  1846. 

"  5.  The  record  of  a  case,  Ben  Bldkeney  vs.  Elijah  PhilUps 
— slander : — writ  lodged  September  27,  1824,  served  Octo- 
ber 1, 1824:  Judgment  by  confession  for  one  hundred  dollars, 
April  19,  1825 ;  fieri  faciasj  April  21,  1825,  renewed  and 
lodged  again  February  14,  1837 ;  various  payments  amount* 
ing  to  seventy  dollars  entered  on  the  ^^m/ocuw,  but  no  satis- 
faction entered,  although  many  junior  executions  against  E. 
Phillips  have  been  satisfied  by  the  Sheriff  and  some  of  them 
by  sale,  as  appears  above. 

"  6,  Thirteen  other  writs  o{  fieri  facias  against  E.  Phillips; 
the  oldest  lodged  in  1832,  and  founded  on  an  indebtedness  of 
1828,  yet  standing  open  and  unsatisfied.  The  dates  of  the 
lodgment  of  the  others  running  from  1837  to  1847,  and  aU, 
or  all  except  some  of  the  oldest,  being  marked  '  satisfied.' 

"  7.  Evidence,  that  Wilmuth,  daughter  of  E.  Phillips, 
never  had  any  property  before  her  marriage,  not  reckoning 
this  land.  That  Aaron  Philips  and  Noah  Phillips,  sons  of 
Elijah  Phillips,  and  Baker  and  Threat,  his  sons-in-law,  and 
Bush,  his  grandson,  all  lived  upon  different  parts  of  the  tract 
in  question  for  periods  of  eight,  ten  and  twelve  years ;  but 
none  of  them  had  a  color  of  title,  except  Noah,  as  above 
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from  1842  to  1846 ;  and  except  Bush,  to  whom  in  1842  or 
1843,  Elijah  Phillips  conyeyed  all  his  land,  three  negroes 
and  everything  valuable  that  he  had,  saying  when  he  exe- 
cuted the  deed  that  he  had  been  much  bothered,  was  looking 
for  more  suits  against  him,  and  intended  to  put  his  property 
out  of  the  way.  (This  deed  to  Bush  was  not  produced — ^no 
actual  delivery  of  it  was  shown,  and  no  claim  under  it  ap* 
peared  to  have  been  ever  asserted.) 

"  8.  Further  evidence  that  at  the  death  of  his  father-in-law, 
old  John  Massey,  E.  Phillips  was  understood  to  be  much  in 
debt,  (date  unknown,)  and  son-in-law  acquired  of  his  father- 
in-law  lands,  the  krger  tract  over  Bird's  Branch,  which  his 
wife  called  hers ;  that  E.  Phillips  made  a  will,  whereby  he 
directed  a  divisioh  of  his  property  amongst  all  of  his  children, 
except  Mrs.  Belk,  to  whom  he  gave  five  dollars : — the  defend- 
ant said,  because  he  had  fallen  out  with  Belk,  for  buying 
jsome  of  his  land  at  sheriff's  sale,  and  holding  on  to  all  the 
profits  of  a  sale  which  he  madd  of  it  to  one  Cook.  The 
plaintiff  said,  because  he  had  given  to  Wilmuthmore  than 
her  share  in  the  gift  of  the  land  now  in  dispute. 

"  9.  Betums  td  tax  collectors,  showing  that  the  plaintiff 
Belk  paid  taxes  only  for  the  land  he  lived  on,  (six  miles 
from  the  tract  in  dispute,)  from  the  year  1845  to  1857, 
and  that  Sarah  Phillips,  wife  and  widow  of  Elijah  Phillips, 
paid  for  one  thousand  three  hundred  and  twenty-seven  acres 
for  most  of  these  years  prior  to  her  death. 

"  In  reply. — The  plaintiffs  showed  that  Elijah  Phillips  had 
two  negroes  in  1817,  and  as  many  or  more  always  afterward 
until  his  death ;  also  horses,  cattle,  &c.  That  he  was  a  sub- 
stantial farmer,  and  at  his  death  left  personal  estate  which 
sold  for  more  than  twelve  hundred  dollars,  and  debts  to  the 
amount  of  only  eighty  dollars. 
Vol.  XL— 40 
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"  I  submitted  to  the  jury  all  the  questions  of  fact  which 
were  raised,  and  especially  those  which  related  to  the  fraud 
imputed  by  the  defendant  to  the  plaintiffs'  title.  I  called  at- 
tention to  the  possession  remaining  in  the  grantor,  and  held 
that  if  the  effect  of  this  was  not  rebutted  by  notice  to  the 
defendant,  he  stood  in  the  shoes  of  the  creditors,  who  had 
given  credit  on  the  faith  of  this  possession,  and  under  whose 
liens  the  title  to  him  was  acquired,  and  so,  either  as  creditor 
or  purchaser,  he  might  complain  of  a  voluntary  conveyance 
unaccompanied  by  a  transfer  of  possession. 

"  The  jury  found  for  the  plaintiffs  the  land  in  question  and 
one  hundred  dollars  damages." 

The  defendant  appealed  on  the  grounds, 

1.  Because  the  deed  from  Elijah  Phillips  to  Wilmuth 
Phillips  was  fraudulent,  and  could  confer  no  right  on  the 
plaintiff. 

2.  Because  the  defendant  John  Massey,  was  an  innocent 
purchaser  for  valuable  consideration,  without  notice  of  any 
former  conveyance,  and  should  have  been  protected. 

8.  Because  the  verdict  of  the  jury  was  against  the  charge 
of  the  Judge  and  the  law,  and  without  evidence  to  support  it 

DawhinSj  Wylie^  for  appellant. 

Moore^  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitneb,  J.  The  second  ground  of  appeal  may  he 
briefly  disposed  of,  as  it  is  manifestly  concluded  by  the  cases 
of  Steele  vs.  Mansell^  6  Eich.  435,  and  Leger  vs.  Dotfk,  U 
Rich.  109. 
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The  deed  set  up  by  plaintiffs,  cannot  be  postponed  to  the 
sheriff's  conveyance  to  defendant,  because  not  registered 
within  the  prescribed  time.  The  registration  was  neverthe- 
less anterior  to  the  sale  by  the  sheriff  and,  under  the  authority 
of  those  cases,  operated  as  a  notice  to  subsequent  purchasers. 
The  remaining  grounds  impute  no  error  to  the  Circuit 
Judge  in  matter  of  law,  and  m^c  are  left  only  to  inquire 
whether  the  verdict  of  the  jury  was  "  without  evidence  to 
support  it" 

The  allegation  in  ;.iie  first  ground  is  that  the  deed  under 
which  the  plai:itiff3  derived  title,  was  fraudulent,  and  could 
therefore  confer  no  right.  The  verdict  being  otherwise,  it 
is  not  enoagh  to  justify  an  order  to  set  it  aside,  that  doubt 
may  be  entertained  on  the  merits.  The  appellant  now 
undertakes  to  show  that  it  was  against  or  without  evidence. 
It  is  insisted  that  the  long  possession  which  followed  the 
execution  of  the  deed,  was  of  itself  conclusive  evidence  of 
frand,  but  such  a  position  is  not  sustained  by  our  cases.  It  is 
recognized  as  a  badge  of  fraud,  and  affords  therefore  prima 
facie  evidence,  but  is  not  conclusive.  Amongst  many  other 
cases  reference  maybe  made  to  Terry  vs.  Bekher,  1  Bail.  572, 
in  which  Johnson,  J.,  enters  very  fully  into  the  consideration 
of  this  question,  and  reviews  the  authorities  of  Ch.  Kent, 
and  some  of  the  English  and  American  cases.  We  are  to 
regard,  in  the  case  before  us,  the  relation  in  which  the  parties 
stood  to  each,  and  especially  likewise  the  fact  of  cotempo- 
raneous  notice  to  the  world,  by  the  registration,  of  a  change 
of  title  in  fact,  rebutting  the  presumptions  that  possession 
might  otherwise  justify.  Another  view  pressed  upon  this 
Court,  is  the  significant  fact  that  plaintiff's  deed  bears  date 
only  three  days  after  the  service  of  a  writ  in  slander,  and  was 
not  recorded  until  six  days  after  a  judgment  was  confessed 
thereupon. 

The  plaintiffs  were  held,  and  justly,  on  the  circuit  to  en- 
counter such  an  assault  as  either  creditors  or  a  purchaser 
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ahould  be  entitled  to  make.  If  the  sale  under  which  the 
defendant  claims  conld  be  satisfactorily  referred  to  this  jadg- 
ment,  or  if  it  could  be  seen  that  the  suspected  deed  in  any 
way  effected  a  disappointment  to  the  plaintiff  ia  thai  suit, 
the  objection  to  the  verdict  would  be  well  founded.  But  the 
jury  doubtless  reached  the  conclusion,  as  the  circumstances 
warranted  them  in  doing,  that  the  judgment  was  in  fact  satis- 
fied before  the  sale  by  the  sheniT. 

The  deed  in  question  was  good  in  any  view  as  between  the 
parties.  No  creditor  or  suitor  has  in  any  way  been  disap- 
pointed er  hindered  by  this  conveyance,  unle&ssome  one  who 
chose  to  credit  upon  the  faith  of  property  vhich  he  was 
duly  notified  had  been  regularly  transferred. 

It  would  be  hazardous  in  a  Ck>urt  to  convert  even  a  strong 
suspicion  into  an  established  fact,  and  thereby  overiide  the 
verdict  of  a  jury. 

The  motion  for  a  new  trial  is  dismissed. 

O'Nball,  Wabdlaw,  Withers,  Gloybb  and  Muinu),  JJ, 
concurred. 

Motion  dismissed. 
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Aabok  Clabk  and  Wife  and  Others  v8.  Jakss  Way  and 
Joseph  Way. 

Easement — Right  to  use  Timber — Fre^ass  Qv>are  Clausum 

Fregit. 

A  grant  of  "  the  use  of  the  timber"  on  the  grantor's  land,  confers  only  an 
incorporeal  right  to  use  the  timber ;  it  is  no  conyeyance  of  the  title  t^ 
the  timber  itself  or  the  soil  on  which  it  grows.  ^         • 

Trespass  quare  clausum  f regit  will  not  lie  for  injury  done  to  an  incorporeal 
right. 

BEFORE  WHITNBR  J.,  AT  EDGEFIELD,  SPRING  TERM,  1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

^'This  was  an  action  of  trespass  quare  clausum  fregiJI^ 
brought  to  recover  damages  for  cutting  and  hauling  away 
timber  trees  from  a  certain  parcel  of  land  situate  in  Edge- 
field. 

'^  John  Burgess  was  seized  of  a  tract  of  laud  consisting  of 
two  thousand  three  hundred  and  sixty-four  acres,  and  by 
deed  executed  12th  September,  184:0,  conveyed  one-half  the 
tract  to  Wiley  Glover,  absolutely,  and  in  reference  to  the 
other  hal^  provided  as  follows :  '  and  it  is  agreed  between  the 
said  parties,  that  the  said  Wiley  Glover  is  to  have  the  use  of 
the  timber  on  the  other  half  of  the  said  tract  of  land,  reserving 
to  myself  the  use  of  the  said  timber  for  my  domestic  use  on 
said  tract  of  land  with  the  privilege  of  sawing  it  at  the  mill.' 

*' John  Burgess  subsequently  conveyed  the  remaining  half 
to  dijBTerent  persons,  the  title  to  which,  without  reservation  of 
timber,  had  passed  to  these  defendants,  and  to  three  hundred 
and  twenty-three  acres  of  it  by  deed  through  Mrs.  Glover, 
now  Mrs.  Clark,  one  of  the  plainti£&.  In  reference  to  the 
alleged  trespass,  it  appeared  that  defendant  had  a  mill,  and 


622  APPEALS    AT    LAW. 

Clark  V9.  Way. 

had  cut  and  hauled  a  good  deal  of  timber  from  the  tract,  but 
the  witnesses  were  unable  to  locate  either  the  three  hundred 
and  twenty-three  acres  tract,  or  the  trespasses,  with  any  great 
precision.  In  fact,  it  is  not  remembered  that  any  evidence 
was  furnished  of  the  location  of  this  last  tract,  though  it  was 
evidently  parcel  of  that  half  of  the  tract  out  of  which  the 
dispute  arises. 

"  A  motion  for  nonsuit  was  refused  on  Circuit,  it  being 
deemed  advisable  to  take  the  opinion  of  the  jury  as  to  the 
fact  of  any  trespass,  and  the  amount  to  which  plaintiffs  would 
be  entitled.  The  jury  returned  a  verdict  for  a  very  incon- 
siderable sum." 

The  defendants  appealed,  and  now  renewed  their  motion 
for  a  nonsuit  upon  the  grounds : 

1.  The  deed  of  conveyance  from  John  B.  Burgess  to  Wiley 
Glover,  of  12th  September,  1840,  under  which  alone  the 
plaintiffs  claim,  transferred  no  interest  or  estate  whatever  in 
the  tract  of  land  described  in  the  declaration,  or  in  the  timber 
or  trees  thereupon. 

2.  K  the  deed  referred  to  transferred  any  interest  at  all  to 
Wiley  Glover  in  the  land  described  in  the  declaration,  or  in 
the  timber  or  trees  thereon,  such  interest  amounted  to  no 
more  than  a  mere  easement  in  respect  of  the  same,  or  at  the 
uttermost  to  a  life  estate  in  the  same,  which  terminated  at  his 
decease. 

8.  The  timber  and  trees  upon  the  land  referred  to,  if  effec- 
tually transferred  by  the  deed  of  12th  September,  1840,  were 
divided  in  property  from  the  freehold,  and  thereupon  became 
constructively  severed  from  the  soil,  and  in  legal  contempla- 
tion, chaitels  to  all  intents  and  purposes,  fpr  an  injury  re- 
specting which  the  personal  representative  of  WUey  Glover, 
was  alone  competent  to  maintain  an  action  at  law. 
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4.  The  defendant,  James  Way,  held  three  hundred  and 
twenty-three  acres,  parcel  of  the  land  described  in  the  decla- 
ration, under  the  deed  duly  executed  of  the  plaintiff  Elizabeth 
Clark,  without  any  reservation  of  the  timber  or  trees  thereon, 
and  there  was  not  a  tittle  of  proof  that  the  timber  or  trees,  or 
any  part  thereof,  cut  down  and  appropriated  by  the  defend- 
ants, belonged  to  the  residue  of  the  land  not  included  in  the 
deed  last  mentioned. 

Carroll^  for  appellants. 

Mbragne,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wabdlaw,  J.  To  the  report  accompanied  by  the  deed  of 
conveyance  from  John  Burgess  to  Wiley  Glover,  it  is  neces- 
sary for  a  full  understanding  of  the  case,  only  to  add,  that, 
under  the  partition  which  was  made  of  Wiley  Glover's  lands, 
the  half  tract  conveyed  to  him  by  Burgess,  has  passed  from 
the  plaintiff,  his  heirs  at  law. 

The  plaintiffs  here  contend  that  by  Burgess'  deed  an  inte- 
rest in  the  soil  of  the  other  half  tract  was  conveyed  to  Wiley 
Glover,  which  interest,  yet  undivided,  has  descended  to  the 
plaintiffs,  and  is  of  such  substantial  nature,  as  will  sustain 
this  action  of  trespass  quare  clausum  fregit^  against  the  defend- 
ants, the  owners  of  this  other  half  tract,  for  cutting  timber 
trees  thereon. 

If  the  cutting  of  defendants  was  confined  to  the  parcel  of 
three  hundred  and  twenty-three  acres,  which  Mrs.  Clark  con- 
veyed, all  her  interest  therein  has  ceased,  she  and  her  hus- 
band should  not  have  been  amongst  the  plaintiff,  and  for 
the  misjoinder  of  them,  a  nonsuit  should  be  ordered.  But 
on  this  head  the  evidence  was  too  doubtful  for  us  to  venture, 
after  a  verdict  in  favor  of  the  plaintifl&  to  dismiss  the  action 
upon  any  deduction  of  fact  which  we  might  make. 
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What  interest  in  the  second  half  tract  did  the  deed  convey 
to  Glover?  Neither  the  covenant  concerning  the  timber  nor 
any  other  part  of  the  deed  shows  words  or  circumstances, 
vrhich  indicate  the  intention  of  the  parties,  that  all  the  timber 
was  immediately^  or  within  any  reasonable  term,  to  be  severed 
from  the  soil.  On  the  contrary,  the  word  twe,  with  its  con- 
text, implies,  not  destruction,  but  such  enjoyment  as  will 
leave  a  remainder ;  and  the  reservation  shows  that  so  long  as 
the  domestic  use  of  the  grantor  (if  not  of  the  half  tract  kept 
by  him)  should  require,  timber  was  contemplated  as  remain- 
ing. There  would  then  be  no  propriety  in  applying  to  this 
case  the  doctrine  that  timber  trees  sold  should  be  regarded 
as  severed,  and  so  shall  pass  to  the  executor.(a) 

An  interest  connected  with  the  land  on  which  the  timber 
was  growing,  was,  we  conceive,  embraced  iyi  the  covenant. 
But  of  what  kind  ?  Was  it  corporeal — the  trees  themselves 
with  soil  sufficient  for  nutriment  ?  or  was  it  incorporeal,  the 
right  to  cut  and  remove  timber,  with  the  necessary  incidents 
of  ingress,  and  regress  ?  There  are  no  words  transferring  the 
title  of  the  timber,  but  the  terms  employed  are  well  adapted 
to  show  that  a  right  to  use  timber  growing  on  another's  land 
was  intended  to  be  conferred. 

Such  a  right  in  alieno  8olo{b)  like,  common  of  turbary,  or 
the  right  to  take  coal  or  ore  from  another's  land,  is  when 
assignable  not  properly  an  easement  but  a  profit  a  pre^ey{e)  "^^ 
which  may  be  acquired  by  grant  or  prescription ;  and  a  cove- 
nant by  the  owner  of  the  soil  that  it  shall  exist,  amounts  to 
a  grant  of  it.  If  the  right  be  not  assignable,  but  a  mere 
personal  privilege,  the  covenant  gives  an  irrevocable  license 
for  its  exercise. 

The  plaintiff  have  contended  that  the  reservation  for  the 
domestic  use  of  Burgess,  was  void.    This  reservation  (more 
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a)  See  cases  collected  in  note,  Green  Ev.  {  271,  2d  edition. 

b)  Co.  Litt.  4. 
(c)  Hob.  131 ;  6  Ad.  &  El.  413,  758. 
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properly  called  an  exception)  is  more  precise  than  the  right 
conferred  upon  Glover;  but  without  any  exception  the  grant 
containing  no  words  of  exclusion,  would  not  have  prevented 
the  owner  of  the  soil  from  exercising  thereon  the  same  privi- 
lege which  he»had  granted  to  another.(a)  The  exception 
serves  to  give  some  definiteness  to  the  grant,  by  raising  the 
implication  that  the  grantee's  right  was  intended  to  extend  to 
all  of  the  timber,  except  what  the  domestic  use  of  the  grantor 
should  require.  Without  the  exception,  Glover  could  not 
have  complained  that  others  were  permitted  to  use,  if  he  was 
not  obstructed,  while  the  timber  lasted.  With  the  exception, 
Glover  could  not  say  "  this  tree  is  mine  and  that  is  yours."  It 
is  not  of  cutting  merely  by  the  owner  of  the  soil  that  he  could 
have  complained,  but  of  cutting  which  was  not  within  the 
exception,  and  which  led  to  a  diminution  of  his  profit. 

The  conclusion  which  we  have  attained  must  result  in  the 
nonsuit  of  the  plaintifiFs,  for  the  invasion  of  an  incorporeal 
right  cannot  be  redressed  by  an  action  of  trespass  quart 
^lausumf regit. 

WsiS  the  interest  granted  to  Glover  a  transmissible  one  ? 
If  so,  was  it  a  right  in  gross  f  or  was  it  appurtenant  to  the 
land  conveyed  to  him,  or  to  the  mill  said  to  be  on  that  land  ? 
Was  it  devisable  ? 

These  questions  we  have  not  decided ;  and  we  mention  them 
lest  it  might  be  inferred  from  the  observations  that  have 
been  made  on  the  point  which  has  been  found  sufficient,  that 
an  opinion  as  to  either  of  them  is  involved  in  our  decision. 

The  motion  for  nonsuit  is  granted. 

CNball,  Withebs,  Whitnbb,  Glovkb,  and  Munro,  JJ., 
concurred. 

Nonsuit  granted.     ^' 

(a)  Oo.  Lit.  165;  Leon.  147 ;  4  East  469. 
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Wardlaw,  Walker  and  Burnsides  vs.  John  Harrison. 

Guaranty — Notice  of  Acceptanie. 

Defendants  wrote  to  plaintiffs  as  follows :  "  We  take  pleasure  in  com- 
mending Mr.  C.  to  yon  as  a  gentleman  worthy  of  yonr  confidence,  and 
if  he  should  have  any  dealings  with  you,  we  hereby  bind  ourselTes  to 
make  good  and  pay  any  amount  he  may  be  indebted  to  you  on  settle- 
ment, not  exceeding  $1500.  This  guaranty  to  remain  in  full  force 
until  revoked  by  us :" — Held,  that,  in  order  to  bind  the  guarantois» 
notice  of  acceptance  was  necessary  to  be  given  to  them. 

BEFORE  GLOVER,  J.,  AT  RICHLAND,  EXTRA  TERM,  JULY, 

1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
*'  The  following  letter  was  addressed  to  the  plaintiffs,  fac- 
tors and  commission  merchants,  doing  business  in  Charleston : 

*  Columbia,  S.  C,  September  20, 1853. 
'  Messrs.  Wardlato,  Walker  Js  Bumsides,  Charleston. 

'  Gentlemen  : 

'  We  take  pleasure  in  commending  Mr.  Geo.  H.  Cathcart 
to  you  as  a  gentleman  worthy  of  your  confidence,  and,  if  he 
should  have  any  dealings  with  you,  we  hereby  bind  ourselves 
to  make  good  and  pay  any  amount  he  may  be  indebted  to 
you  on  settlement,  not  exceeding  $1500.  This  guaranty  to 
remain  in  full  force  until  revoked  by  us. 

[*  Signed,]  *  JOHN  HARRISON,  Sen., 

*  M.  E.  SHARP.' 

"  Between  September  22, 1853,  and  June,  1855,  the  plain- 
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tiffe  paid  sundry  drafts  drawn  on  them  by  George  H.  Cath- 
cart,  the  costs  of  the  protests  of  several  promissory  notes, 
and  reclamation  on  cotton,  and  they  also  forwarded  to  him 
68  sacks  of  salt.  George  H.  Gathcart's  indebtedness,  during 
that  period,  amounted  to  upwards  of  $20,000,  which  was 
reduced  by  the  proceeds  of  the  sales  of  cotton,  consigned  by 
him  at  differenl;  times  to  the  plaintiff. 

"  The  action  is  assumpsit,  brought  to  recover  against  the- 
defendant,  on  the  above  guaranty,  a  balance  due  by  George 
H.  Cathcart,  who  is  insolvent. 

"  I  refused  to  order  a  nonsuit  on  the  grounds  relied  upon 
on  circuit,  and  renewed  in  this  Court ;  not,  however,  without 
some  hesitation,  arising  &om  the  want  of  notice  of  the  ac- 
ceptance of  the  guaranty.  I  stated  to  the  jury,  that  the  lan- 
guage employed  by  John  Harrison,  sen.,  and  M.  E.  Sharp, 
superseded  the  necessity  of  a  notice  of  acceptance;  but  at 
the  request  of  plaintiffs'  counsel,  I  submitted  the  question  of 
notice  to  them,  without,  however,  perceiving  any  evidence 
that  could  authorize  the  conclusion  that  such  notice  was 
given." 

The  defendant  appealed,  and  now  renewed  his  motion  for  a 
nonsuit  on  the  grounds : 

1.  Because  the  guaranty  did  not  embrace  such  demands 
and  transactions  as  were  set  forth  in  plaintifib'  account. 

2.  Because  it  appeared  that  the  sum  of  $1500,  stated  in 
the  guaranty,  was  paid,  and  paid  several  times  over,  by 
George  H.  Cathcart. 

8.  Because  there  was  no  proof  that  notice  of  the  accept- 
ance of  the  guaranty  was  given  to  the  defendant. 

And  failing  in  that  motion,  then  be  moved  for  a  new  trial, 
on  the  grounds : 
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1.  Because  the  verdict  is  contrary  to  law  and  testimony, 
in  the  particulars  set  forth  in  the  grounds  of  this  motion  for 
nonsuit. 

2.  Because  his  Honor,  (as  it  is  respectfully  submitted,) 
charged  the  jury  that  notice  of  the  acceptance  of  the  guar- 
anty was  not  necessary. 

Tradewellj  BelUnger^  for  appellant  cited  Lawton  vs.  Mdner^ 
9  Rich.  886. 

Gfr^ffff}  contra. 

The  opinion  of  the  Court  was  delivered  by 

MuNEO,  J.  It  appears  to  be  conceded  on  all  hands,  that 
the  terms  of  the  defendant's  letter  import  a  standing  or  con- 
tinuing guaranty,  consequently  was  not  exhausted  by  the 
first  extension  of  credit  to  the  principal,  but  was  to  remain 
good  to  the  extent  of  $1600,  which  at  any  time  might  become 
due,  from  the  principal  to  the  plaintiff,  in  the  course  of  their 
dealings,  until  the  credit  was  recalled  or  revoked  by  the 
maker.  So  that  the.  sole  remaining  question  is,  was  notice 
of  its  acceptance  by  the  plaintiffs  indispensably  necessary, 
before  recotirse  could  be  had  against  the  maker  for  the  de&ult 
of  the  principal. 

In  Parsons  on  Mercantile  Law,  at  page  67,  the  rule  in 
reference  to  questions  of  this  sort,  is  thus  stated :  "  Gener- 
ally an  offer  to  guarantee  a  future  operation,  especially  by 
letter,  does  not  bind  the  offerer,  unless  he  has  such  notice  of 
the  acceptance  of  his  offer  as  would  give  him  a  reasonable 
opportunity  of  indemnifying  himself."  If  we  subject  to  the 
test  of  the  foregoing  rule  the  language  of  defendant's  letter, 
as  also  the  purpose  for  which  it  was  written,  everything  will 
be  found  pointing,  not  to  an  existing  state  of  things,  but  to 
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transactions  rating  in  the  future.  The  language  of  the  letter 
is  as  follows :  "  Gentlemen,  we  take  pleasure  in  commend- 
ing Mr.  Qeo.  H.  Cathcart  to  you  as  a  gentleman  worthy  of 
jour  confidence,  and  if  he  should  have  dealings  with  you, 
we  hereby  bind  ourselves,  &c ."  In  the  first  place,  it  is  mani- 
fest from  the  letter  itself,  that  Cathcart,  the  principal,  was  a 
person  then  unknown  to  the  plainti£&.  Certain  it  is,  that 
previous  to  that  time  the  plaintifis  had  never  had  any  busi- 
ness transactions  with  him.  And  secondly,  the  defendants' 
object  in  recommending  him  to  the  plaintiff  as  a  person 
worthy  of  their  confidence,  was  obviously  to  induce  them  to 
extend  to  the  principal  their  pecuniary  aid,  either  in  the  way 
of  funds  or  credit,  to  the  amount  specified  in  the  letter. 

Looking  to  the  whole  transactioh  in  this  point  of  view,  it 
is  impossible  to  escape  the  conclusion,  that  the  letter  in  ques- 
tion amounts  to  nothing  more  than  a  mere  offer  to  guaranty, 
and  felling  directly  within  the  rule  laid  down  by  Parsons. 

But  it  is  impossible  to  distinguish  this  case  from  our  own 
case  of  Solke  A  Warley  vs.  Meugy^  (1  Bail.  620.)  In  that 
case,  upon  a  similar  ofier  made  by  letter,  notice  of  its  accept- 
ance by  the  parties  to  whom  it  was  addressed,  was  deemed 
indispensable,  before  recourse  could  be  had  against  the  maker 
for  the  default  of  the  principd,  and  in  delivering  the  opinion 
of  the  Court  on  this  branch  of  the  c.ase,  Mr.  Justice  O'Nball 
remarks,  "  It  is  the  duty  of  the  person  giving  credit  on  the 
guaranty  to  give  immediate  notice  of  its  acceptance.  The 
reason  of  the  rule  is  obvious.  If  immediately  apprised  of  his 
liability,  the  guarantor  may  guard  against  loss  from  the  in- 
solvency of  his  principal.  But  if  he  have  not  this  notice,  he 
may  be  called  on  to  answer  for  the  debt  of  an  insolvent  man 
years  after  he  had  supposed  it  paid." 

And  in  the  case  of  Douglas  et  al^  vs.  BeynoMs  et  al,  (7 
Peters,  181,)  where,  upon  an  offer  to  guaranty  contained  in 
a  letter,  couched  in  language  almost  identical  with  the  one 
under  consideration,  the  same  doctrine  was  announced ;  Mr. 
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Justice  Story,  in  delivering  the  opinion  of  the  Court  says : 
''A  person  giving  a  letter  of  guaranty  has  a  right  to  know 
whether  it  is  accepted,  and  whether  the  person  to  whom  it  is 
addressed,  means  to  give  credit  on  the  footing  of  it  or  not 
It  may  be  most  material,  not  only  as  to  his  responsibility, 
but  as  to  his  future  rights  and  proceedings.  It  may  regulate 
in  a  great  measure  his  course  of  conduct,  and  his  exercise  of 
vigilance  in  regard  to  the  party  in  whose  service  it  is  given. 
Especially  is  it  important  in  the  case  of  a  continuing  guar- 
anty, since  it  may  guide  his  judgment  in  recalling  or  suspend- 
ing it."  And  in  reference  to  the  rule  requiring  notice  of 
acceptance,  especially  where  the  guaranty  is  prospective,  the 
language  of  the  same  Court  in  the  case  of  Lee  vs.  2>icA,  (10, 
Pet.  422,)  is  probably  more  explicit.  It  is  as  follows  :  "  There 
are  many  cases  where  the  guaranty  is  of  a  specific  existing 
demand,  by  a  promissory  note  or  other  evidence  of  debt ;  and 
such  guaranty  is  given  upon  the  note  itself,  or  with  reference 
to  it,  and  recognition  of  it,  when  no  notice  would  be  neces- 
sary. The  guarantor  in  such  case  knows  precisely  what  he 
guarantees,  and  the  extent  of  his  responsibility,  and  any 
further  notice  to  him  would  be  useless.  But  when  the  guar- 
anty is  prospective,  and  to  attach  upon  future  transactions, 
and  the  guarantor  uninformed  whether  the  guaranty  has  been 
accepted,  and  acted  upon  or  not,  the  fitness  and  justice  of 
the  rule  requiring  notice  is  supported  by  considerations  that 
are  unanswerable."  The  motion  for  a  nonsuit  is  however 
dismissed,  but  the  Court  is  unanimous  in  granting  the  motion 
for  a  new  trial. 
And  it  is  so  ordered. 

O'Nball,  Withers,  Whitner  and  Glover,  JJ.,  oon- 
curred, 

Wardlaw,  J.,  did  not  sit  in  this  case. 

New  Trial  Ordered. 
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Urban  W.  Meador  vs.  Geo.  C.  Bhynb. 
JudgmeiKts — Setroff— Equity. 

The  Court  will  not  order  one  judgment  set-oflf  against  another  where  it 
appears  that  one  of  the  judgments  ia  owned  by  a  third  person,  and  that 
his  equitable  ownership  was  known  to  the  party  making  the  motion 
when  the  cause  of  action  was  given. 

The  practice  of  ordering  one  judgment  set-off  against  another,  is  not 
founded  on  the  law  of  discounts,  but  springs  from  the  general  jurisdic- 
tion of  the  Court  over  its  suitors ;  and  in  exercising  it,  the  Court  will 
always  regard  the  equitable  rights  of  persons  not  parties  to  the  suit. 

BEFORE  WARDLAW,  J.,  AT  FAIRFIELD  FALL  TERM,  1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"1856,  Sept.  1,  Meador  made  a  sealed  note  for  $160, 
payable  one  day  thereafter,  to  Geo.  0.  Rhyne  or  bearer. 

'*This  note  was  credited  by  a  payment  of  $22,  which  Nov, 
5,  1856,  Meador  paid  to  Rhyne. 

"1857,  March  9,  Geo.  0.  Rhyne  made  a  promissory  note 
for  $2000,  payable  on  demand  to  U.  W.  Meador :  and  the 
same  day  confessed  judgment  thereon.  Judgment  was 
entered  and^./a.  lodged,  instanter. 

"An  indorsement  on  the  declaration,  signed  by  both 
parties,  sets  forth  that  the  confession  was  made  to  indemnify 
Meador  as  surety  to  Rhyne  on  three  notes,  and  further  to 
indemnify  him  on  partnership  transactions  between  them :  a 
valid  lien  being  intended  to  subsist  until  Rhyne  shall 
account. 

''  Of  the  three  notes,  one  was  a  bond  for  $700  with  interest 
payable  annually,  dated  Jan.  10,  1856,  on  which  judgment 
was  entered  Nov.  7,  1857,  against  both  of  these  parties  and 
.one  Kerr :  the  other  two  notes  were  described  by  the  names 
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of  the  payees.  The  affidavit  of  Meador  shows  that,  on  the 
partnership  account,  at  least  $700  was  due  to  him. 

"  1857,  October,  a  suit  on  the  sealed  note  of  $160  was 
brought,  Geo.  C.  Rhyne  vb,  U.  W.  Meador, 

"  1858,  April — Judgment  was  obtained  thereon,  and  a  rule 
was  obtained  by  Meador  requiring  Rhyne  to  show  cause  at 
this  term,  why  the  judgment,  Rhyne  vs.  Meador,  should  not 
be  satisfied  by  a  set-off,  'pro  iantOj  of  the  judgment,  Meador  vs. 
Rhyne. 

"  At  this  term,  affidavits  of  Geo.  C.  Rhyne,  his  brother, 
and  other  persons,  were  read,  in  answer  to  the  rule,  showing 
that  the  note  of  $160  was  taken  in  payment  of  a  buggy, 
which  belonged  to  Rhyne*s  brother,  was  entrusted  to  Rhyne 
for  sale,  and  was  sold  by  Rhyne  to  Meador:  that  the  note 
and  the  $22  paid  upon  it  were  delivered  by  Rhyne  to  his 
brother  before  the  first  of  January,  1857,  and  that  the  suit 
on  the  note  was,  for  want  of  a  written  assignment,  brought 
in  the  name  of  Greo,  0.  Rhyne  for  the  benefit  of  his  brother; 
but  that  Geo.  0.  Rhyne  never  had  any  beneficial  interest  in 
the  note,  and  has  had  neither  possession  nor  contol  of  it 
since  January,  1857. 

"I  discharged  the  rule." 

Meador  appealed.  Because  the  action  being  in  the  name 
of  Geo.  0.  Rhyne  plaintiff,  and  Geo.  0.  Rhyne  being  indebted 
to  Meador  at  the  time  of  the  commencement  of  this  suit,  the 
indebtedness  of  Rhyne  to  Meador,  if  it  had  not  been  reduced 
to  judgment,  would  have  been  a  valid  discount  against  the 
present  action,  even  if  a  third  person  were  the  leal  owner ; 
and  defendant  should  not  be  placed  in  a  worse  situation, 
because  his  demand  is  in  judgment,  than  if  it  had  remained 
a  chose  in  action^  especially  when  it  appears  that  Rhyne  is 
insolvent  and  has  run  away  &om  the  State;  under  which 
showing,  it  is  submitted  that  the  rule  should  have  been  made 
absolute  and  the  set-off  ordered. 
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JBoylsion,  for  appellant.  It  will  be  observed  that  all  the 
material  showing  made  on  behalf  of  plaintiff  is  by  ex  parte 
affidavit,  which  defendant  has  never  seen  nor  had  an  oppor- 
tunity of  replying  to ;  the  material  showing  of  defendant  is 
by  record.  But  assume  the  affidavits  to  be  true.  They 
show  that  plaintiff  was  agent  of  his  brother,  and  that  the 
note  was  purposely  made  payable  to  plaintiff,  because  the 
North  Carolina  brother  supposed  if  he  was  made  payee,  the 
note  would  only  draw  six  per  cent,  interest.  This,  he  alleges 
as  the  meaning  of  the  transaction — and»h'e  therefore  incurred 
the  risk  of  discount,  for  a  supposed  larger  amount  of  interest. 
He  must  abide  the  disadvantages.  If  this  had  not  been  so, 
still  he  must  look  to  his  agent,  plaintiff,  and  not  to  defend- 
ant ;  Hodges  vs.  Connor^  1  Spear's,  126.  Under  the  Act  of 
1798,  if  there  had  been  an  assignment,  still  the  note  would 
have  been  subject  to  discounts  of  defendant  against  obligee ; 
and  there  was  no  intimation  whatever,  until  November,  1858, 
that  any  other  person  but  plaintiff'  had  any  interest  in  the  suit. 
There  is  not  even  the  memorandum  that  the  suit  is  brought 
"  for  another."  Defendant's  affidavit  shows  that  on  the  part- 
nership accounts  alone,  defendant,  after  all  credits,  is  still 
indebted  to  him  over  $700.  Now,  if  instead  of  a  judgment, 
March  18,  1857,  plaintiff  had  given  a  note  for  $700,  would 
not  that  note  have  been  a  good  discount  against  the  present 
action  commenced  seven  months  after?  And  if  so,  when  he* 
did  give  a  note  for  $2000,  can  it  diminish  defendant's  right 
of  discount,  that  it  has  been  converted*  in  to  judgment?  It 
would  seem  from  the  present  condition  of  the  case,  that 
defendant  has  lost,  instead  of  secured,  rights,'  by  his  diligence 
in  converting  his  demand  into  judgment.  If  defendant  had 
sued  the  present  claimant  on  any  demand,  at  any  time  until 
now,  his  possession  of  the  note  for  $160,  would  not  have 
availed  him  as  a  discount,  (assuming  all  his  present  allega- 
tions to  be  true,)  because  there  has  been  no  legal  assignment 
up  to  the  present  time,  and  whatever  his  equities,  unless 
Vol.  XL— 41 


6S4  APPEALS    AT    LAW. 


Meador  v$.  Rhyme. 

there  was  a  legal  assignment  to  him  by  G.  C.  R.  before  action 
brought,  he  could  not  have  used  this  note  in  discount  to  the 
supposed  action.  The  holder  by  delivery,  without  assign- 
ment, of  a  sealed  note,  cannot  set  it  up  in  discount  against  a 
legal  demand  of  the  maker,  Oilchrist  vs.  Leonard,  2  Bail.,  135; 
Bishop  vs.  Tucker,  4  Rich.,  188.  Defendant  regularly  ap- 
peared, and  if  a  judgment  had  been  matter  of  discount^  it  is 
not  perceived  how  plaintifif  could  ever  have  recovered.  The 
proposed  set-off  was  defendant's  only  remedy ;  Duncan  ads. 
Bhomsiock^  2  McC,  819.  The  decision  seems  to  be,  that 
equities  are  to  be  looked  to,  because  defendant  is  unfortunate 
enough  to  have  a  judgment,  whereas  legal  rights  would  have 
been  respected,  if  he  still  held  his  $2000  note.  The  claim- 
ant's recourse,  if  the  set-off  should  be  ordered,  is  against 
G.  C.  R. ;  and  it  is  his  fault  or  misfortune,  as  the  case  may 
be,  that  he  occupies  that  position, 

Gaston^  contra,  cited  Tolbert  vs.  Harriaon^  1  Bail.,  599; 
Williams  vs.  JEvans,  2  McC,  205. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  To  what  appears  in  the  brief  it  is  proper  to 
add,  that  before  this  plaintiff  executed  the  note  of  George  C. 
!&hyne,  upon  which  the  latter  obtained  the  judgment,  this 
plaintiff  would  now  have  extinguished  by  a  set-off,  he  knew 
that  the  property  he  bought  from  George  C,  and  which  was 
the  consideration  of  the  note,  belonged  to  J.  N.,  the  brother 
of  George  0. 

There  arises  out  of  this  fact  such  an  equity  in  the  money 
secured  by  the  note  in  favor  of  J.  N.  Rhyne,  known  to 
Meador  at  its  inception,  as  must  be  influential  in  adjudging 
this  question  of  set-off  of  judgments,  though  it  might  have 
been  quite  unavailing,  if  the  question  had  arisen  on  the  kir 
of  discount. 
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The  argument  in  this  Court  in  behalf  of  Meador  is  founded 
upon  an  analogy  derived,  it  is  contended,  from  our  law  of ' 
discount;  and  the  incongruity  is  urged,  that,  in  denying  this 
motion,  Meador  is  placed  in  a  worse  situation  by  having  con- 
verted his  demand  agj^inst  George  C.  Rhyne  into  judgment, 
than  be  would  have  been  if  he  had  held  it  to  be  oflfered  in 
discount,  when  sued  upon  the  note  in  favor  of  him. 

This  condition  of  things  may  well  exist  without  settling 
the  question  now  before  us.  The  Courts  of  England  do  not 
exercise  the  power  to  order  the  set-off  of  judgments  by  virtue 
of  the  statutes  of  set-oflf,  Mitchell  vs.  Oldfield,  8  T.  R.  123 ;  nor  do 
we  exercise  the  like  power  upon  the  footing  of  our  law  in  rela- 
tion to  discount ;  vicfe.  Low  vs.  Duncan^  3  Strob.  195.  "  The 
power  springs  (it  is  said  in  the  last  cited  case)  from  the  gene- 
ral jurisdiction  of  the  Court  over  the  suitors  in  it,  and  the 
equitable  cognizance  which  it  takes  of  their  respective  rights 
and  liabilities."  And  with  this  the  English  view  certainly 
agrees.  The  law  of  discount  itself  was  passed,  as  its  pre- 
amble recites,  "for  the  sake  of  justice  and  to  prevent  a  mul- 
tiplicity of  suits" — and  such  considerations,  being  of  an 
equitable  nature,  have  persuaded  this  Court  to  notice  the 
equitable  claims  of  those  who  are  not  parties  by  the  rules  of 
law — as  may  be  found  illustrated  by  many  examples  in  our 
books ;  among  them  being  Newman  vs.  Orocker,  1  Bay,  245,  in 
1792;  and  Tibbeits  and  Weaver,  5  Strob.  144,  in  1860.  If  the 
equities  of  third  persons  are  noticed  in  the  administration 
of  the  law  of  discount,  as  those  two  cases  so  strongly  illus- 
trate, the  more  readily  should  they  be  noticed  in  the  matter 
of  setting  off  judgments.  There  is,  perhaps,  less  room  for  the 
introduction  of  equitable  considerations  in  the  law  of  set-off 
in  England,  than  there  is  in  the  application  of  our  law  of  dis- 
count; and  the  Act  of  1798,  in  favor  of  assignees  of  bonds, 
&c.  Yet  in  Bead  vs.  Dupper,  6  D.  &  E.  361,  Lord  Kefiyon 
8aid,  that  in  strictness  of  law,  a  chose  in  action  is  not  assign- 
able;'but  still,  according  to  the  rules  of  equity  and  honest 
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dealing,  if  the  assignee  give  notice  to  the  debtor  of  such 
assignment,  he  shall  not  afterwards  be  suffered  to  avail  him- 
self of  a  payment  to  the  principal  in  fraud  of  such  a  notice. 
This  is  altogether  agreeable  to  our  doctrine  as  exemplified  in 
Newman  and  Crocker^  and  Tibbetts  and  Weaver, 

To  show  how  the  subject  now  before  us  is  treated  in  En- 
gland, it  will  suflSce  to  refer  to  two  cases:  Doe  v.  Damton,  3 
East,  149 ;  Bandle  vs.  Fuller,  6  D.  &  E.  456.  The  first  refused 
to  set-off  Damton's  judgment  against  one  recovered  against 
him  by  two  others,  because  one  of  the  two  had,  under  the 
insolvent  laws,  gone  into  the  hands  of  assignees,  and  thus 
had  introduced  the  claims  and  interests  of  other  persons, 
creditors  represented  by  the  assignees;  and  Lord  Ellen- 
borough  took  occasion  to  express  a  strong  disinclination  to 
extend  the  power  of  setting-off  debts,  on  general  grounds  of 
equity,  beyond  the  line  which  the  Legislature  had  thought 
proper  to  mark  out.  The  other  case  refused  to  sanction  a 
setoff  of  judgments,  accomplished  by  the  parties  out  of  Court, 
in  disregard  of  the  lien  of  the  attorney  for  costs,  which  lien 
was  known,  and  the  claim  of  it,  to  the  party  chargeable 
therewith. 

.  Now,  in  the  present  case,  Meador,  who  would  have  set-off 
the  judgment  against  him  in  favor  of  Geo.  0.  Ehyne,  knew  it 
was  founded  (so  say  the  afiidavits,  the  only  evidence  we  have,) 
on  a  note  belonging,  in  the-  equitable  sense,  to  J.  N.  Ehyne, 
and  knew,  when  he  signed  the  note,  that  it  was  given  for 
property  belonging  to  J.  N.  E.  It  is  further  stated,  that  J. 
N.  E.  had  possession  of  the  note,  though  not  assigned  in  law, 
before  Meador  took  bis  confession  of  judgment  against  Geo. 
C.  Ehyne.  Now  here  was  created  an  interest  which,  a  Law 
Court  would  notice  so  far,  that  it  would  regard  George  C.  as 
nominal  plaintiff,  and  would  not  allow  him  to  discontine  an 
action  to  the  prejudice  of  the  equitable  owner,  and  would 
protect  his  claim  in  case  of  a  rule  upon  the  Sheriff,  against 
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any  equal  equity  at  least,  and  if  he  had  notice,  would  not 
sanction  his  payment  to  the  payee. 

Such  considerations,  fortified  by  authorities  cited,  conduct 
us  to  the  conclusion,  that  the  Circuit  Court  was  right  in 
refusing  the  motion  for  set-off;  and  the  judgment  of  the  same 
is,  therefore,  affirmed,  and  the  motion  here  dismissed. 

O'Neall,  Wardlaw,  Whitner,  Glover  and  MunrO;  JJi, 
concurred. 

Motion  dismissed. 
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Jacob  Young  vs.  Wm.  P.  Dk  Bruhl  ajstd  others. 
Gra/nia  hearinff  same  Date — Tenariis  in  Common. 

Where  there  are  separate  grants  t)f  the  same  land,  bearing  the  same  date, 
and  founded  opon  snryeys  certified  and  recorded  on  the  same  day,  and 

'  purporting  to  have  been  made  npon  warrants  issued  on  the  same  day, 
the  grantees  take  as  tenants  in  common. 

BEFORE  WHITNBR,  J.,  AT  KERSHAW,  FALL  TERM,  1857. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
"This  was  an  action  of  trespass  to  try  titles.  The  land  in 
dispute  was  included  in  two  grants,  to  different  persons,  of 
equal  date,  founded  on  surveys  which  had  been  recorded  on 
same  day,  were  certified  on  same  day,  and  purported  to  have 
been  in  virtue  of  warrants  issued  on  the  same  day.  There 
was  no  parol  evidence  of  priority,  and  no  fact  appeared  at 
the  trial  bearing  on  that  question,  unless  the  mere  circum- 
stance that  the  survey  under  which  the  plaintifi^  claimed  was 
recorded  on  the  page  preceding  that  on  which  the  other  sur- 
vey was  found.  The  plaintiff  produced  the  grant  to  Sarah 
Kerr  for  six  hundred  and  forty  acres  north  side  of  Beaver- 
dani  Branch,  dated  6th  December,  1813,  surveyed  10th  Nov- 
ember, 1813,  and  recorded  in  office  of  Commissioner  of 
Locations,  11th  November,  1813;  and  a  deed  from  Henry 
Kerr,  the  only  child  of  grantee,  to  same  land,  dated  1st  Oc- 
tober, 1838.  There  was  an  ancient  possession  within  this 
grant,  but  outside,  of  the  disputed  territory;  nevertheless,  it 
was  often  called  the  Kerr  lands.  The  grantee  had  removed 
with  her  son  to  Louisiana  forty  years  ago.  Her  brothers 
acted  as  her  agents,  and  placed  a  Mrs.  Stokes  in  possession, 
whose  daughter  the  plaintiff  married,  after  which  he  occupied 
the  same  place,  and  subsequently  obtained  the  deed  from  the 


APPEALS    AT    LAW.  689 

Oolambia,  November  and  December,  1858. 

son,  makiDg  plaintiff's  possession  in  the  one  right  or  the 
other  enabrace  a  period  of  near  thirty  years,  certainly  over 
twenty  years.  The  house  was  situated  near  the  head  of 
Snead's  Branch.  One  of  the  witne8sq3,  about  fourteen  years 
ago,  made  some  boards  for  defendant,  of  timber  trees  growing 
on  this  Branch,  and  testified  that  defendant  advised  him  to 
get  permission  of  plaintiff,  but  did  not  say  that  defendant  re- 
ferred to  trees  on  the  disputed  lands.  Another  witness  got 
some  shingles  on  the  lands  in  dispute,  and  got  permission  of 
both  parties,  A  Baptist  church  had  been  built  many  years 
ago,  said  by  many  to  be  on  Young's  lands,  and  Young's  per- 
mission was  had,  and  perhaps  a  deed  made  by  him.  1'his 
was  on  one  corner  of  the  land  in  dispute,  but  the  other 
grantee  then  claimed  the  land,  gave  permission  likewise,  and 
each  party  assisted  in  cutting  the  logs  and  building  the 
church.  The  defendant  relied  on  a  grant  to  Patience  De 
Bruhl  for  six  hundred  and  six  acres,  dated  6th  December, 
1813,  surveyed  10th  November,  1813,  and  survey  recorded 
11th  November,  1818.  The  devise  of  Patience  De  Bruhl, 
September  4,  1838. — Proceedings  in  Court  of  Ordinary  for 
partition  and  sale,  October  6,  1853,  and  deed  from  Ordinary, 
7th  February,  1854. 

"The  defendant  also  alleged  that  plaintiff  had  divested 
himself  of  any  title  he  might  have  had  by  deed  executed  in 
trust,  for  the  benefit  of  his  children. 

"  The  plaintiff  had  in  his  possession  the  original,  and  pro- 
duced it  on  the  requisition  of  defendant,  with  a  protestation 
that  it  had  never  been  delivered^  and  was  therefore  incomplete. 

"  It  purported  to  be  a  deed  from  plaintiff  to  James  Baskin, 
trustee  of  lands  in  dispute,  in  consideration  of  love  and  affec- 
tion for  Susan  and  Nancy  Young,  etc.,  bearing  date  1st  Jan- 
uary, 1839,  executed  in  presence  of  two  witnesses,  one  of 
whom  made  the  usual  probate  before  a  neighboring  magis- 
trate, whereupon  the  same  was  duly  recorded  in  Eegister's 
office  same  year.    One  of  the  subscribing  witnesses  was  ex- 
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amined,  recognized  his  signature,  and  had  no  doubt  but  that 
he  had  witnessed  the  due  execution  by  all  the  parties,  but  had 
no  recollection  of  the  transaction. 

"A  surveyor  proved  that  he  had  run  off  these  lands  for 
plaintiff,  who  then  expressed  his  purpose  to  give  it  to  his 
children ;  and  James  W.  Baskins  testified,  on  the  part  of 
plaintiff,  that  January  twelvemonth  was  the  first  time  he  had 
seen  the  deed.  That  it  had  never  been  delivered  to  him, 
neither  had  he  ever  accepted  the  trusts.  •  On  his  cross-exam- 
ination, said  he  had  no  recollection  of  ever  having  consented 
to  serve  as  trustee,  though  he  may  have  done  so.  A  certified 
copy  of  this  paper  should  be  present  for  reference  at  the 
Court  of  Appeals. 

"  Mrs.  De  BruhVs  possession,  and  those  claiming  under  her, 
was  likewise  shown,  and  as  on  the  part  of  the  plaintiff,  though 
title  was  set  up,  there  had  been  no  actual  possession  on  the 
disputed  lands,  and  the  alleged  trespass  was  an  attempted 
clearing  of  a  few  acres  of  land,  designated  in  the  plat,  in  the 
opening  of  which,  and  removal  of  the  timber,  rails,  etc.,  both 
plaintiff  and  defendant  had  in  turn  borne  a  part. 

*'The  case  was  submitted  to  the  jury,  with  such  instruc- 
tions touching  the  questions  involved,  as  were  necessary  and 
conformable  to  principles  well  settled  in  the  opinion,  I  pre- 
sume, of  the  counsel  on  each  side.  These  instructions  need 
not  be  set  forth,  as  they  are  not  called  for  by  the  grounds  of 
appeal. 

"  The  inclination  of  my  mind  was  unfavorable  to  the  re- 
covery by  plaintiff^  and  was  made  known  to  the  jury — alone 
from  the  fact,  however,  that  being  the  actor,  upon  him  de- 
volved the  burden  of  showing  title  in  himself,  and  a  better 
title  than  that  relied  on  by  the  defendants. 

"  The  verdict  was  for  the  plaintiff." 

The  defendants  appealed,  and  moved  this  Court  for  a  new 
trial,  on  the  grounds : 
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1.  Because  the  deed  to  James  W.  Baskiu  was  duly  estab- 
lished by  the  evidence,  and  the  plaintiff  was  estopped  from 
denying  its  effect. 

2.  Because  the  title  being  equal,  and  the  possession  equal, 
the  jury  should  have  been  instructed  that  the  verdict  should 
be  for  the  defendants. 

3.  Because  the  verdict  is  against  the  law  and  the  evidence, 
and  contrary  to  the  charge  of  his  Honor,  the  presiding  Judge. 

KershaWy  Taylor^  for  appellants. 

Caston,  contra. 

The  opinion  of  the  Court  was  delivered  by 

"Withers,  J.  The  case  is  unique  in  this:  that  the  grants 
under  which  the  opposing  parties  claim  bear  the  same  date, 
the  surveys  were  recorded  and  certified  the  same  day,  and 
purport  to  have  been  made  upon  warrants  issued  the  same 
day.  So  far,  therefore,  as  time  is  concerned,  as  to  every  step 
pursued  by  the  grantees,  they  seem  to  be  in  equali  jure. 
Neither  grant  is  for  the  parcel  of  land  in  dispute  exclusively, 
each  covers  it,  but  each  embraces  other  land  outside  its 
limits.  Neither  grantee  lived  on,  or  used  or  occupied  the 
locus  in  quoj  but  each  resided  on  a  portion  of  land  within  the 
grant.  So  we  have  not  here  the  priority  of  survey  which 
enabled  the  Court  to  distinguish  between,  two  grants  of  the 
same  date,  in  the  case  of  Guignard  vs.  Felder,  2  Hill,  401. 

We  cannot  regard  either  of  the  grants  as  void,  nor  give 
one  priority  over  the  other.  If  qne  instrument  had  issued, 
granting  the  land  to  both,  they  would  have  been  joint  ten- 
ants, as  at  common  law,  without  dispute.  But  are  there  not 
all  the  unities  which  make  that  estate,  in  the  sense  of  the 
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common  law,  in  this  instance?  There  is  unity  of  time,  of 
interest,  of  title,  (though  by  two  several  instruments  from  the 
same  grantor,  issuing  uno  flatu^  so  far  as  we  know,)  and  of 
possession.  We  can  make  nothing  else  out  of  this  state  of 
affairs  but  a  tenancy  in  common  between  these  parties,  re- 
garding them  respectively  as  alienees,  by  mesne  conveyances, 
from  the  grantees.  The  consequence  is,  that  without  proof  of 
ouster  neither  can  maintain  this  action  against  the  other. 

Whether  Young  has  not  conveyed  his  interest  by  deed  in 
favor  of  his  children  becomes  an  unnecessary  question  to  be 
decided  now.  It  appears  to  some  of  the  Court,  if  not  to  all, 
that  the  proof  of  delivery  of  the  deed  was  sufiScient ;  but  if 
not,  still  that  the  statute  of  uses  operated  to  vest  the  whole 
estate  in  the  donees,  and  superseded  delivery. 

A  new  trial  is  ordered. 

O'Neall,  Wabdlaw,  Whitneb,  Glover  and  Munro,  JJ., 
concurred. 

Motion  granted. 
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.GEOBaB  W.  Hudson  vs.  William  0.  Bbown  and  John 

Smith, 

Single  Bill — Agreement  to  cemptmnd  a  Felony  —  New 

Trial. 

A.  bad  a  considerable  sum  of  money  stolen  from  him  by  the  slave  of  B., 
a  part  of  which  was  recovered,  and  for  the  balance  B.  f^ve  A.  his  single 
bill,  and  A.  did  not  prosecute  the  slave  for  the  felony.  The  jury  having 
found,  upon  the  evidence,  that  an  agreement  not  to  prosecute  the 
slave  formed  no  part  of  the  consideration  of  the  single  bill,  on  appeal, 
heldf  that  the  verdict  was  not  so  clearly  unsupported  by  the  evidence 
that  it  could  be  disturbed. 

BEFORE  WARDLAW,  J.,  AT  YORK,  PALL  TERM,  1858. 

This  was  an  action  of  debt  on  a  single  bill  for  $259  50, 
given  by  the  defendants  to  the  plaintiff  The  defence  was 
that  the  bill  was  given  to  compound  a  felony. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  The  plaintiff,  living  in  York  district,  had  a  considerable 
sum  of  money  stolen  from  him.  His  suspicions  were  directed 
towards  Jake,  a  negro  fellow  of  the  defendant  Brown,  who 
lives  in  Union.  He  went  into  Union,  and  the  matter  became 
the  subject  of  neighborhood  inquiry.  A  physician  practicing 
in  Brown's  family,  said  to  Brown :  *  I  think  Jake  has  the 
money,  and  if  you  will  search  his  box  you  will  find  it.' 
Brown's  wife  said,  *  Yes,  a  little  negro  told  me  Jake  had  a 
large  roll  of  money  in  his  box.'  Brown  was  not  then  well— 
fiaid  be  was  sick — did  not  have  Jake's  box  searched,  and 
seemed  unwilling  to  make  search. 

"The  plaintiff  applied  to  a  magistrate  of  Union  district. 
The  magistrate  wrote  a  paper  which  he  called  a  *  search  war- 
rant/ and  deputized  a  constable  to  whom  he  delivered  it,  for 
the  purpose  of  having  search  made  at  Brown's.  The  constable 
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went  under  the  warrant,  as  he  supposed,  and  by  consent  of 
Brown ;  he  searched  by  night,  and  in  Jake's  box  found  $50. 
He  stayed  at  Brown's  and  conversed  with  him  that  night. 
Next  morning  he  heard  from  Jake  that  Brown  had  $30  of 
the  money ;  and  Brown,  upon  application  to  him,  acknowl- 
edged that  he  had  $30  which  he  supposed  belonged  to  the 
plaintiff  and  which  he  said  Jake  had  given  to  him  for  a 
watch.  Of  this.  Brown  had  said  nothing  the  night  before. 
During  the  next  day  the  constable  discovered  that  the  paper 
which  the  magistrate  handed  to  him  had  not  been  signed. 

"In  various  ways,  not  fully  explained,  the  plaintiff  re- 
covered a  large  portion  of  his  money ;  still  of  the  $898  which 
he  said  he  had  lost,  $259  50  were  missing.  A  day  was  ap- 
pointed for  a  trial  at  Brown's.  These  parties  .and  some 
neighbors  met,  but  no  legal  proceedings  were,  commenced. 
Brown  said  that  the  plaintiff  would  prosecute  Jake  if  he  did 
not  get  his  money — that  he  would  whip  his  negro  himself 
but  he  did  not  wish  the  law  to  whip  him — that  he  did  not 
want  him  cut  up,  as  he  intended  to  sell  him;  and  that  if  the 
plaintiff  would  wait  until  January,  he  would  pay  him  his 
money.  The  plaintiff  agreed  to  wait,  and  thereupon  the 
single  bill  sued  on  was  given. 

"  That  day,  the  plaintiff,  in  conversing  about  the  matter, 
said,  '  I  have  nothing  more  to  do  with  it — I  have  Brown's 
note  for  the  balance  of  the  money,  and  have  given  all  up  to 
him." 

"  On  his  way  home  the  plaintiff  said  to  a  neighbor  who 
inquired  about  his  success,  that  he  had  got  Brown's  note  for 
the  balance  of  the  money — that  he  had  had  possession  of  the 
negro,  and  had  intended  either  to  hold  him  till  he  got  his 
money,  or  to  prosecute  him. 

"  The  negro  was  well  whipped  with  a  strap  in  the  presence 
of  Brown  and  others — Brown  making  great  threats  to  scare 
him,  and  frequently  saying  to  him,  'I  have  got  to  pay  the 
money,  and  you've  got  to  tell  where  it  is.'    Thirty  or  forty 
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dollars  were  known  to  have  been  then  and  afterwards  got  by- 
Brown  from  Jake,  and  those  to  whom  Jake  had  given  por- 
tions of  the  money;  of  this,  none  was  paid  to  the  plaintiff. 

"  I  instructed  the  jury,  that  so  far  as  the  compounding  of  a 
prosecution  against  Jake  constituted  the  consideration  of  the 
single  bill,  the  instrument  was  void ;  that  the  right  to  Retain 
money  of  the  plaintiff  which  might  be  got  from  Jake,  was  not 
an  illegal  consideration ;  nor  was  a  moral  obligation,  which, 
under  certain  circumstances,  the  defendant,  Brown,  might 
have  felt  himself  under,  to  indemnify  the  plaintiff  against  the 
loss  occasioned  by  the  the  theft  of  Brown's  slave.  I  sub- 
mitted the  facts  with  careful  reference  to  the  distinctions  just 
mentioned.  The  verdict  was  for  the  plaintiff,  the  amount  of 
the  single  bill  and  interest." 

The  defendants  appealed  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds: 

1.  Because  the  evidence  was  clear  and  uncontradicted, 
that  the  note  was  given  to  compound  a  felony;  and  it  is 
respectfully  submitted  that  the  consideration  of  said  note 
was  illegal  and  void,  and  the  plaintiff  was  not  entitled  to 
recover. 

2.  Because  his  Honor  charged  the  jury  that  if  the  defend- 
ant, W.  0.  Brown,  the  owner  of  the  negro  boy  Jake,  gave 
the  note  in  question  to  the  plaintiff  for  the  money  which 
Jake  had  stolen  from  him,  from  a  conviction  that  it  was 
morally  right  for  him  to  do  so,  and  without  any  agreement 
to  stop  a  prosecution  for  said  offence,  the  plaintiff  was  enti- 
tled to  recover. 

8.  Because  there  was  no  evidence  that  the  note  was  founded 
on  any  such  consideration. 

Williamsj  for  appellant.    A  note  given  to  compound  a 
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felony  or  misdemeanor  of  a  public  nature  is  void.  Chit,  on 
Con.,  673,  674;  Bell  vs.  Administrators  of  Wood,  1  Bay,  249; 
Bostick,  Assignee  of  Wood,  vs.  McLaren  and  Borders,  2  Brev. 
275 ;  Oorley  vs.  Williams,  1  Bail.,  588.  For  evidence  that 
the  note  sued  on  was  given  to  stop  prosecution,  see  report. 
A  mere  moral  obligation  to  pay  a  demand  is  not  a  sufficient 
consideration  to  support  a  promise,  unless  a  legal  liability 
has  once  existed.  Mills  vs.  Wyman,  8  Pick.,  207 ;  Dodge  vs. 
Adams,  19  Pick.,  429 ;  Chit,  on  Con.,  47.  If  consideration  of 
note  was  partly,  that  Brown  should  get  plaintiff's  money 
which  the  negro  had  stolen,  and  which  was  supposed  could 
be  got,  and  partly  that  no  prosecution  should  be  had  against 
the  negro,  plaintiflf  cannot  recover.  A  contract  is  void  in 
toto  if  a  part  of  it  is  illegal,  either  by  virtue  of  a  statute  or 
at  common  law.    Chit,  on  Con.,  693. 

Wilson  J  contra,  cited  2  McM.,  356 ;  Price  vs.  Sumner,  2 
South.,  498;  Plummer  vs.  Smith,  5  N.  H.,  558;  No.  44, 
Amer.  Jurist,  255 ;  Chit,  on  Con.,  47 ;  Glasgow  vs.  Martin,  1 
Strob.,  89;  2  Sp.,  83. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  This  is  an  appeal  from  the  finding  of  the 
jury  upoh  facts :  for  the  instructions  which  were  given  in- 
formed the  jury  "that  so  far  as  the  compounding  of  a  prose- 
cution against  Jake  constituted  the  consideration  of  the  single 
bill,  the  instrument  was  void;"  and  the  verdict  for  the  whole 
amount  of  the  single  bill,  in  effect,  has  answered  that  the 
objectionable  purpose  did  not  enter  into  the  consideration. 
This  verdict  is  said  to  have  been  against  evidence  "clear  and 
uncontradicted :"  yet  the  appointed  judges  of  fact  have  decided 
otherwise,  and  a  careful  examination  of  circumstances  niight 
lead  those  who  would  try  facts  by  a  written  report  of  "testi- 
mony, to  entertain  strong  doubts.    Let  it  be  observed  that 
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the  plaintiff  was  not  present  at  the  conversation  of  Brown 
about  whipping  the  negro,  but  when  the  application  for  time 
was  reported  to  him,  said  that  he  would  wait  till  January : 
further,  that  no  legal  proceedings  had  been  instituted,  the 
plaintiff  was  not  bound  to  institute  any,  and  nobody  else 
was  in  any  way  restrained  from  doing  so :  that  the  punish- 
ment of  the  slave,  by  directions  of  the  master  given  in  the 
domestic  forum,  was  contemplated  and  actually  had:  that  the 
exertions  of  the  plaintiff  to  recover  the  balance  of  the  money, 
which  he  had  lost,  were  arrested  by  the  execution  of  the 
single  bill,  and   some  portion   of  that  balance  afterwards 
obtained  by  Brown ;  and  that  some  unpleasant  connection  of 
the  master  with  the  possession  by  his  slave  of  a  large  sum  of 
money,  may  have  stimulated  his  sense  of  an  obligation  to 
repair  the  damage,  which  too  great  an  indulgence  toward  the 
slave  may  have  brought  upon  a  neighbor.    It  could  hardly 
be  said  that  no  plausible  view  of  the  evidence  could  have 
been  taken  by  the  jury,  under  which  sufficient  inducements 
for  the  single  bill  were  found,  independent  of  any  agreement 
or  purpose  of  the  obligee  to  stifle  a  prosecution,  or  hinder 
the  course  of  criminal  justice.    Let  it  be  admitted  that  the 
moral  obligation  which  is  spoken  of  in  the  report  would  not 
have  formed  sufficient  consideration  for  a  promise: — It  is 
then  merely  frivolous,  not  illegal:  and  a  sealed  obligation 
which  it  has  induced,  becomes  voluntary,  not  void.     The 
seal  importing  a  consideration,  the  instrument  is  none  the 
worse  because  it  is  what  the  obligor  ought  to  have  made, 
although  before  making  it,  he  was  not  legally  bound  to  do  so. 
Objection,  in  the  argument  here,  has  been  taken  to  the 
proposition  implied  in  the  first  part  of  the  instructions,  that 
the  instrument  sued  on  may  have  been  in  part  good,  and  in 
part  bad,  if  par^of  the  consideration  was  good,  and  other  part 
contrary  to  policy  and  good  morals.     The  verdict  for  the 
whole  renders  a  full  examination  of  this  point  now  unneces- 
sary :  but  it  may  prevent  misconception  to  admit  that  the 
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good  consideration  of  money  to  be  got  from  Jake  was  too 
intimately  connected  with  the  bad  consideration  of  a  prose- 
cution against  him  compounded,  to  allow  of  any  apportion- 
ment, if  both  considerations  existed.  Those  who  would 
examine  this  point  may  find  the  distinction  between  statute 
and  common  law,  laid  down  in  1  Mod.,  85,  and  Hob.,  14; 
and  numerous  cases  explanatory  of  the  circumstances  which 
modify  or  control  the  distinction,  collected  in  the  case  of 
Armstrong  vs.  Toler^  11  Wheat.,  258. 
The  motion  is  dismissed. 

Withers,  Whitner  and  Glover,  JJ.,  concurred. 
MuNRO,  J.,  absent. 

O'Neall,  J.,  dissenting,  said,  I  dissent.    I  think  that  the 
single  bill  was  given  to  compound  a  felony. 

Motion  dismissed. 
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Joshua  A.  Jefcoat  vs.  William  EInotts  and  Jacob 
Bedmund. 

Husband  and  Wife — Abatement^Case — Wa^a — Damages. 

Where  hasband  and  wife  join  ia  an  action  on  the  case  for  obstmcting  a 
right  of  way,  appurtenant  to  the  wife's  inheritance,  and  wife  dies  pending 
the  action,  the  snit  does  not  abate,  bat  hasband  may  go  on  and  recover 
judgment ;  and  in  sach  case  the  measure  of  damages  will  be  the  whole 
amount  of  damage  sustained,  until  the  death  of  the  wife,  and  after- 
wards a  proportion  equal  io^the  husband's  interest  in  her  estate  as  her 
heir. 

Vindictive  or  punitive  damages  may  be  given  in  an  action  on  the  case  for 
obstructing  a  right  of  way. 

BEFORE  GLOVER,  J.,  AT  LEXINGTON,  EXTRA  TERM, 
6EPTEMBER,  1858. 

The  report  of  his  HoDor,  the  presiding  Jadge,  is  as  follows : 

"This  was  an  action  on  the  case  brought,  to  recover  dam- 
ages, occasioned  by  the  obstruction  of  a  private  way. 

"  Under  proceedings  instituted  in  the  Court  of  Equity,  a 
writ  was  issued  to  make  partition  of  the  real  estate  of  Benja- 
min Jefcoat,  deceased.  In  their  return  to  this  writ,  the 
commissioners  allotted  to  Marcella  Jefcoat,  the  wife  t>f  Joshua 
A.  Jefcoat,  and  daughter  of  the  intestate,  Benjamin  Jefcoat,  a 
tract  of  land  marked  H  on  the  plat,  which  accompanied  their 
return,  and  they  recommended  that 'another  tract,  designated 
by  the  letter  B,  and  which  nearly  surrounded  the  tract  H 
should  be  sold  for  partition.  In  conclusion,  the  commis- 
sioners say:  'We  also  give  to  J.  A.  Jefcoat,  and  Marcella 
Jefcoat,  his  wife,  from  letter  H,  through  letter  B,  the  present 
road  leading  to  the  old  mill.'  At  June  Term,  1854,  of  the 
Court  of  Equity,  this  return  was  confirmed ;  the  commissioner 

of  the  Court  of  Equity  was  ordered  to  sell  tract  B,  and  it  was 
Vol.  XI.^42 
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further  ordered  '  that  Joshua  A.  Jefcoat,  and  Marcella  Jefcoat, 
his  wife,  their  heirs  and  assigns,  have  the  right  of  way  from 
the  said  tract  H,  through  the  said  tract  B,  to  the  old  mill, 
where  the  road  now  runs.'  Afterwards,  at  the  commis- 
sioner's sale,  on  the  first  Monday  in  Noveinber,  1854,  Jacob 
•  Eedmund  purchased  tract  B,  and  on  the  12th  February,  1855, 
he  sold  it  to  William  Knotts,  his  codefendant.  In  the  Spring 
of  1855,  the  way  through  the  tract  B  was  obstructed  by 
fences,  enclosing  a  field,  and  a  new  road  was  opened,  which 
deflected  around  the  field,  but  was  computed  to  be  thirty- 
three  yards  shorter  than  the  old. 

"  This,  actign  was  commenced  by  Joshua  A.  Jefcoat  and 
Marodfla^^^s^^^tej-^ September  29,  1855.  Marcella  Jefcoat 
died^in^eptembei^  jySSbp,  leaving  her  husband,  Joshua  A.  Jef- 
coal,  aii^^j:(^ral  cKildiren  surviving,  and  her  death  was  sug- 
gested on'ftr&Yeii6i^j(|The  identity  of  the  way  was  established, 
an|  irj^^ed  that!  the  change  made  by  the  defendants 
embraced  aboWdifeJmlf  of  the  distance  between  its  termini, 

"  There>was:4teaiHvcrsity  of  opinion  respecting  the  relative 
advantages  of  the  two  ways.  Thirteen  witnesses  preferred 
the  road  designated  by  the  decretal  order,  and  obstructed  by 
defendants,  while  thirteen  believed  that  the  new  one  substi- 
tuted was  as  good,  if  not  better.  When  the  defendant's  coun- 
sel .commenced  the  examination  of  witnesses  touching  the 
respective  merits  of  the  two  ways,  I  suggested  that  such 
evidence  could  not  justify  the  obstruction  complained  of,  and 
for  that  purpose  was  irrelevant ;  but,  as  the  objection  to  it 
w^as  not  insisted  upon,  the  witnesses  on  both  sides  were 
fully  heard,  and  on  this,  as  on  many  questions  arising  from 
Pond  Branch  litigations,  the  number  of  witnesses  was  equal. 

"  The  motion  for  a  nonsuit,  on  the  ground  on  which  it  is 
renewed,  in  this  Court,  was  refused,  and  the  jury  was  in- 
structed that  Joshua  A.  Jefcoat  was  entitled  to  recover  for 
the  whole  actual  loss  sustained,  during  the  lifetime  of  his 
wife,  and  the  one-third  of  such  actual  loss  sustained  since  her 
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death.  They  were  also  informed  that  they  were  not  limited 
to  such  damages,  only  as  would  recompense  the.  plaintiff  for 
his  actual  Ibss ;  but  that  an  element  entering  into  the  esti- 
mate of  damages,  in  cases  like  this,  is  the  motive,  of  the* 
defendant,  and  that,  if  they  saw  any  circumstances  showing 
evil  intention  and  willful  conduct,  they  might  find  punitive 
damages. 

"  The  actual  damage  consisted  in  the  loss  of  some  timber, 
which  was  prepared  and  ready  to  be  hauled  to  a  mill,  in 
which  the  plaintiff  was  jointly  interested,  with  others,  when 
the  way  was  obstructed.  Evidence  was  also  offered  to  show 
that  plaintiff's  interest  in  the  mill,  which  wj 
mini  of  this  obstructed  way,  was  woj 
and  that  the  timber  was  supplied  fg 
H,  where  he  lived.  Also,  other  evio 
rather  speculative  than  actual  dama 
plaintiff's  remonstrance  against  the  I 
William  Knotts  directed  Redmund^ 
clear  a  road  around  it.  William 
another  road  for  the  plaintiff,  who  replied  that  he  was  afraid 
of  him ;  that  this  was  the  road  given  to  him ;  was  his  only 
road  and  his  right,  and  that  if  he  allowed  this  change,  afi^er 
a  while  he  would  be  subjected  to  a  greater  one. 

"  The  jury,  by  their  verdict,  established  the  way  designated 
by  the  decretal  order  of  the  Court  of  Equity,  and  found  six 
hundred  dollars  against  the  defendant,  William  Knotts,  and 
for  the  defendant,  Jacob  Redmund." 

The  defendant,  William  Knotts  appealed,  and  now  renewed 
his  motion  for  a  nonsuit  on  the  ground,  that  the  case  had 
abated  by  the  death  of  Marcella,  the  wife  of  the  plaintiff, 
Joshua  A.  Jefcoat. 

And  failing  in  that  motion,  then  he  moved  for  a  new  trial 
on  the  grounds : 


652  APPEALS    AT    LAW. 

Jefcoat  fw.  Knotto. 

1.  Because  it  is  submitted  that  the  alterations  made,  by  the 
defendant,  of  the  road  in  question,  were  not  such  material 
deviations  as  to  destroy  its  identity  or  to  give  tlie  plaintiffs  a 
right  of  action,  and  that  his  Honor  erred  in  ruling  and  in- 
structing the  jury  otherwise. 

2.  Because  it  is  respectfully  submitted  that  his  Honor  erred 
in  charging  the  jury,  that  in  estimating  the  plaintiff'  damages 
it  was  their  duly  to  give  him  the  value  of  the  use  of  the  mill, 
during  the  whole  of  his  term,  from  the  obstruction  until  the 
death  of  his  wife  and  one- third  thereof  since  her  death  to 
the  present  time. 

3.  Because  the  damages  fbund  are  exoeasive. 

Fort^  for  appellant.  The  plaintiff  was  bound  either  to  join 
his  wife  in  the  action  for  the  injury  complained  of,  or  he  had 
an  election  to  sue  in  his  own  name,  or  join  his  wife,  as  best 
advised;  in  either  event,  whether  bound  to  join,  or  having 
elected  to  join  his  wife,  the  action,  in  case  of  Aw  death,  would 
have  survived  to  her.  It  was,  in  fact,  her  cause  of  action,  and 
nothing,  for  which  the  husband  should. have  sued  alone,  could 
be  included  in  such  action;  and,  of  course  upon  her  death,  the 
cause  of  action  cannot  survive  to  the  husband,  as  a  mere  sur- 
vivor. "  The  true  rule  is,  that  in  all  cases  where  the  cause  of 
action  by  law  survives  to  the  wife,  the  husband  cannot  sue 
alone."  1  Chit.  PL  29,  note  2 ;  Clapp  yB.InhabitanLs  of  Stough 
ton,  10  Pick.  463.  If  the  wife  die  pending  an  action  by  her- 
self and  husband  for  any  tort  committed  either  before  or 
during  coverture,*  and  to  which  she  is  a  necessary  party,  the 
suit  will  abate.  1  Chit.  PL  75. 

As  to  the  alteration  of  the  road.  The  changes  of  the  road 
in  question  were  not  material  or  detrimental  to  the  rights  of 
the  plaintiff,  and  gave  no  cause  of  action.    And  the  defendant 
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denies  that  the  proceedings  in  equity  fixed  the  precise  tract 
or  exact  locality  of  the  plaintiff's  way  or  road,  so  as  to  render  ^ 
it  so  permanent  as  not  to  be*  subject  to  improvementy  if  the 
convenience  of  the  parties  required  it.  '*  It  is  said  that  a  pri- 
vate way  by  grant,  and  a  private  way  ex  necessitate  after  the 
latter  has  been  selected,  stand  on  the  same  footing."  Williams 
vs.  Safford,  7  Barb.  309 ;  3  Kent's  Com.  425,  512,  note  1.  A 
right  of  way  from  necessity  is  by  grant,  2  McC.  447.  The 
law  allows  only  one  road  (from  necessity)  a  right  of  egress 
and  ingress ;  but  it  need  not  always  be  by  the  same  way.  The 
party  claiming  the  right  has  ho  cause  to  complain,  so  a  con- 
venient way  be  assigned  him,  even  though  it  vary  every  day. 
2  McC.  450.  Changing  a  road  between  any  two  given  points, 
for  the  purpose  of  straightening  a  fence,  or  for  the  conve- 
nience of  the  parties,  so  that  the  way  is  still  kept  open  from 
one  place  to  the  other,  I  should  not  consider  as  destroying  its 
identity.  2  McC.  451.  Every  immaterial  change  in  a  road  is 
not  a  destruction  of  its  identity,  but  it  must  depend  upon  the 
situation  of  the  country.  2  McC.  445.  That  the  use  must  be 
of  the  same  way  twenty  years,  but  after  that  time  slight 
changes  would  not  affect  the  right.   5  Bich.  183. 

K  husband  and  wife  had  both  lived  to  the  trial,  a  re- 
covery would  have  been  had  to  the  extent  of  the  whole 
injary.  But  the  wife  having  died  pending  the  action,  and 
nothing  having  been  recovered,  the  husband  now,  even  if  the 
action  survives  to  him,  could  recover  only  the  one-third  of 
the  whole  damages — ^for  no  part  of  the  damages  for  that  in- 
jury was  reduced  to  possession  by  the  husband.  An  action 
by  husban4  and  wife,  for  a  proper  cause,-  to  them  jointly, 
cannot  survive  to  him  as  a  distributee  of.  her  estate,  after  her 
death,  for  in  one  character  he  sues  as  husband^  and  in  the 
other,  he  would  have  to  sue  or  maintain  the  action  as  a  dis- 
tributee^ and  join  the  other  co-distributees.  The  death  of  the 
wife  cannot  effect  such  a  transmutation  of  the  character  of  the 
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husband,  so  as  to  sustain  this  action.  The  Court  will  always 
grant  a  new  trial  when  the  damages  are  capricious.  Poppen- 
heim  vs.  Wilkes,  2  Rich.  S56. 

Meetze,  Oregg,  contra,  cited  1  Chit.  PI.  55,  56,  75,  51,  63,  64, 
65;  7  Stat.  598. 

Bauskett,  in  reply,  cited,  2  Tidd.  Pr.  763, 1115 ;  13  Eng.  C. 
L.  R.  163. 


The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  The  plaintiffs,  as  husband  and  wife,  brought 
their  action  on  the  case  for  the  obstruction  of  a  right  of  way 
declared  appurtenant  to  the  wife's  freehold  by  a  decree  of  the 
Court  of  Equity,  in  a  case  for  partition.  The  wife  died 
pending  the  action,  her  death  was  suggested  on  the  record; 
the  plaintiff,  Jefcoat,  was  allowed  to  proceed  as  surviving  on 
the  record,  and  to  recover  for  all  damages  arising  from  the 
tortious  act  up  to  the  death  of  the  wife,  and  one-third  of  the 
same  arising  since  her  death,  according  to  his  interest  in  her 
realty  under  the  Act  for  distributions  of  1791. 

The  grounds  of  appeal  arise  out  of  this  state  of  facts,  and 
such  ruling  upon  the  Circuit. 

1.  Did  the  action  abate  by  the  death  of  the  wife? 

If  the  action  had  been  to  try  title  and  for  damages  on  ac- 
count of  a  trespass  upon  the  wife's  freehold,  the  death  of  the 
wife,  pendente  lite,  would  not  have  worked  an  abatement,  ac- 
cording to  the  course  of  our  decisions,  but  the  husband 
would  have  the  right  to  proceed  and  recover  damages  accord- 
ing to  the  standard  prescribed  on  the  Circuit  for  this  case. 
Syme  and  wife  vs.  Sanders  and  others,  2  Strob.  332.  This 
rule  is  derived  from  our  doctrine  that  one  tenant  in  common 
may  sustain  an  action  of  trespass  to  try  title  without  fear  of 
plea  in  abatement  or  nonsuit  for  nonjoinder  of  others,  and 


APPEALS    AT    LAW.  655 

Colambiay  November  and  December^  1858. 

from  the  operation  of  our  statute  of  distributions,  which 
makes  the.  husband  a  distributee  together  with  the  children 
of  the  wife,  both  as  to  realty  and  personalty.  It  is  fruitless, 
therefore,  to  inquire  into  the  reasons  of  a  contrary  rule,  aris- 
ing from  the  doctrine  of  primogeniture  in  England,  or  any 
rule  that  may  exist  there  requiring  the  joinder  of  tenants  in 
common  or  joint  tenants.  The  only  question  is,  whether  an 
action  on  the  case  for  disturbing  the  enjoyment  of  an  ease- 
ment appurtenant  to  the  wife^s  freehold,  stands  upon  the 
rules  affirmed  in  Syme  and  wife  vs.  Sanders  and  others. 

It  is  evident  that  the  destruction  of  this  right  of  way,  or 
its  injury,  was  a  damage  to  the  wife's  freehold,  at  the  same 
time  that  it  worked  an  injury  to  the  usufruct,  of  the  husband 
in  that  freehold  estate.  For  damages  to  the  real  property  of 
the  wife,  or  for  a  wrong  which  prevents  the  exercise  of  a 
right  by  husband  and  wife,  they  may  join,  stating  the  interest 
of  the  wife  in  the  declaration ;  or  the  husband  may  sue  alone. 
Vide  Com.  Dig.,  Baron  &  Femme,  V.  &  X.,  where  various 
instances  exhibiting  this  doctrine  are  put.  "  K  a  femme  sole 
hath  a  right  of  common  for  life,  and  she  takes  husband,  and 
he  is  hindered  in  taking  the  common,  he  may  have  an  action 
alone  without  his  wife,  it  being  only  to  recover  damages." — * 
Bacon,  Baron  &  Femme,  K.  **If  a  femme  sole  is  possessed 
for  years  of  a  close,  to  which  time  out  of  mind  there  hath 
been  a  way  through  the  close  of  J.  S.  next  adjoining,  and  J. 
S.  erects  a  building  ex  transversa  vise  predictss,  so  that  she 
cannot  use  the  said  way,  and  after  she  marries,  the  baron  and 
femme  may  join  in  an  action  for  the  stoppage  during  the 
coverture,  declaring  that  after  the  coverture  they  could  not 
use  the  said  way,  etc. ;  because  the  wrong  was  done  to  the 
femme,  and  the  baron  had  the  close  in  her  right." — lb.  For 
this,  abundant  authority  is  cited.  Wherefore  we  see  that  the 
husband,  in  this  case,  might  have  alone  sued  for  damage,  to 
such  right  as  was  exclusively  his,  or  he  may  have  joined  his 
wife  for  such  damage  as  was  done  to  them  both ;  which  places 
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the  case  precisely  on  the  footing  of  that  of  Syme  and  wtfe  vs. 
Sandra  and  others^  and  settles  the  questions  as  to  abatement 
and  the  standard  of  damages  against  the  defendants,  and  in 
accordance  with  the  judgment  pronounced  on  Circuit. 

The  only  other  question  is  that  arising  out  of  the  com- 
plaint that  the  damages  are  excessive. 

The  damages  found  for  the  plaintiff  were  $600.  The  sum 
seems  very  large  when  we  advert  to  the  evidence  of  any 
actual  loss  by  Jefcoat.  But  punitive  damages  may  be  given 
in  such  an  action  as  this —  Windham  vs.  Rhame,  11  Rich.  283 
— ^and  we  cannot  say  that  there  was  no  evidence  to  maintain 
the  finding  of  such  in  this  instance.  Unfortunately,  as  we 
think,  the  jury  and  this  Court  have  knowledge  of  too  liti- 
gious a  habit  indulged  by  parties  to  this  cause  and  their  con- 
nections in  relation  to  real  estate,  and  the  enjoyment  of  it, 
situate  on  Pond  Branch,  the  locus  in  quo  as  to  the  present 
litigation.  Many  alternate  victories  and  defeats,  in  the  civil 
and  criminal  jurisdictions,  have  attended  the  fortune  of  what 
seems  to  be  contests  between  families  represented  by  these 
parties  in  this  instance.  Each  claims  rights,  atricia  juris^  and 
that  rule  of  decision  not  having  been  violated  on  the  Circuit, 
the  result  there  must  stand  unreversed,  and  the  motions  here 
fail,  and  it  is  adjudged  accordingly. 

O'Neall,  Wabdlaw,  Whitner,  and  Gloveb,  JJ.,  con- 
curred. 


Motion  refused. 
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Thb  Bank  of  Charleston  v8.  P.  P.  Chambers. 
Same  vs.  John  D.  Frost. 

Prcmmsory  Note  taken  as  Collateral  Security — Evidence 
— Consideration — Accommodation  Indorser — Costa — 
Witness. 

An  indorsee  who  takes  the  promissory  note  of  a  third  person  as  collateral 
secnritj  for  a  precedent  indebtedness,  is  a  hona  fide  holder  for  yalne, 
and  entitled  to  recover  the  amount  of  the  note  against  the  parties 
liable  when  he  took  it ;  and  proof  that  he  had  as  yet  sustained  no  ac- 
tual loss,  and  had  not  given  credit  for  the  note  to  his  immediate  debtor, 
is  no  defence  to  the  action. 

In  an  action  on  a  promissory  note  the  plaintiff  is  not  required  to  show 
that  it  was  given  for  valne ;  that  the  law  presumes,  and. the  onus  is  on 
the  defendant  to  show  want  of  consideration. 

The  drawer  of  a  promissory  note  is  i(n  incompetent  witness  for  his  ac- 
commodation indorser  in  an  action  against  him — the  drawer  being 
liable  to  the  accommodation  indorser  for  the  costs  of  the  suit. 

BEFORE  WHITNBR,  J.,  AT  RICHLAND,  FALL  TERM,  1858. 

These  were  actions  of  assumpsit  on  a  promissory  note  for 
$10,000,  bearing  date  the  9th  May,  1854,  drawn  by  P!  P. 
Chambers,  and  payable  nine  months  after  date  to  the  order 
of  J.  D.  Frost  at  the  Bank  of  Charleston.  The  note  was  in- 
dorsed by  J.  D.  Frost,  and  Chambers,  Jeflfers  &  Co. 

J.  K.  SasSy  President  of  the  Bank  of  Charleston,  testified, 
that  in  July,  1854,  Chambers,  JefFers  &  Co.,  being  largely  in- 
debted to  the  plaintiff  became  embarrassed,  and  the  bank 
required  of  them  additional  security ;  that  the  note  was  then 
lodged  in  the  bank  as  collateral  security  for  their  debt  to  the 
bank ;  the  note  was  never  discounted  in  bank,  nor  credited 
to  Chambers,  Jeffers  &  Co. ;  that  the  date  or  time  or  perhaps 
both  were  in  blank,  were  and  filled  up  by  Mr.Wynn,  a  member 
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of  the  firm  of  Chambers,  JeflFers  &  Co. ;  that  at  the  time  of 
the  assignment  by  Chambers,  Jeffers  &  Co.,  their  debt  to  the 
Bank  amounted  to  $73,300;  the  amount  remaining  unpaid 
was  $59,800 ;  what  portion  of  it  would  be  eventually  lost  to 
the  bank  he  could  not  say;  judging  from  present  appear- 
ances there  will  be  a  deficit,  even  if  the  plaintiff  recover  m 
these  actions. 

J.  Cheesboroughf  cashier,  testified,  that  there  is  good  reason 
to  apprehend  loss  to  the  plaintiff,  even  if  there  should  be 
recovery  in  these  cases. 

Peter  B.  Ldlane^  discount  clerk,  testified  to  the  same  iacts 
testified  to  by  Mr.  Sass ;  his  opinion  was  that  the  bank  will 
lose,  even  if  the  plaintiff  should  recover  in  these  actions. 

C.  H.  Simonton,  is  agent  of  the  creditors  of  Chambers,  Jef- 
fers &  Co.,  under  the  assignment.  If  the  debt  to  the  bank  is 
paid  at  all  it  will  be  after  a  considerable  lapse  of  time.  For 
himself  he  is  prepared  to  say,  it  will  never  be  paid  in  full 
out  of  the  assets  of  the  assigned  estate. 

W.  H.  CHlUlandy  is  the  assignee  of  Chambers,  Jeffers  & 
Co.  He  thinks  and  hopes  that  the  assets  will  be  sufficient  to 
pay  off  the  preferred  creditors,  the  bank  being  one,  although 
the  long  lapse  of  time  leaves  some  room  to  doubt 

In  the  action  against  J.  D.  Frost,  who  was  conceded  to  he 
an  accommodation  indorser,  P.  P.  Chambers  was  offered  as  a 
witness  for  the  defendant.  He  was  objected  to  as  incompe- 
tent,  and  the  objection  was  sustained. 

The  verdicts  were  for  the  plaintiff;  and  the  defendants 
appealed,  and  now  moved  this  Court  for  a  new  trial  in  each 
case  on  the  ground : 

Because  the  plaintiff,  at  the  time  the  suits  were  instituted, 
had  no  cause  of  action  on  the  note,  inasmuch  as  the  plaintiff 
had  not  discounted  or  paid  any  valuable  consideration  for 
said  note,  but  simply  had  the  possession  of  the  same,  by  a 
deposit  made  by  Chambers,  Jeffers  &  Co.,  as  collateral  secu- 
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rity  for  tbeir  general  debt  to  the  plaintiff;  and  there  was  no 
evidence  that  the  plaintiff  had  sustained  iany  loss  of  the  debt 
due  by  Chambers,  Jeffers  ^  Co.,  or  any  part  thereof. 

And  in  the  case  against  Frost,  on  the  ground : 

Because  it  is  respectfully  submitted  his  Honor  erred  in 
ruling  that  F.  P.  Chambers,  the  maker  of  the  note,  was  an 
incompetent  witness  on  the  behalf  of  said  defendant. 

Bauskett,  for  appellants,  cited  Chit,  on  Bills,  79  ;  Wiffen  vs. 
Roberts,  1  Esp.  E.  261 ;  Jmes  vs.  Hibbert,  2  Stark.  E.  804 ; 
Brock  vs.  Thompson,  1  Bail.  822  ;  Chit,  on  Con.  26,  29.  The 
note  and  all  the  indorsements  were  without  consideration, 
and  where  that  is  the  case  the  plaintiff  is  not  entitled  to  re- 
cover. The  bank  has  no  authority  to  take  notes  on  deposit, 
or  to  act  as  trustee.  8  Stat.  74.  P.  P.  Chambers  was  a  com- 
petent witness  for  his  indorser.  Steele  vs.'  Saucer,  2  McC- 
459 ;  Cleveland  vs.  Covington,  8  Strob.  184 ;  Vandiver  vs. 
Olaspy,  7,Bich.  14  ;  Knight  vs.  Packard,  8  McO.  71 ;  Kechehy 
vs.  CAcer,"4  McC.  397. 

Gregg,  contra.  The  consideration  was  an  extension  of 
time  on  the  paper  of  Chambers,  Jeffers  &  Co.,  to  the  bank, 
and  that  is  sufficient.  Chambers  was  an  incompetent  witness 
for  Frost.  The  general  rule  is  as  decided  in  Steele  vs.  Saxvyer, 
that  the  drawer  is  not  liable  for  the  costs  in  a  suit  against  the 
indorser,  but  the  case  of  an  accommodation  indorser  is  an 
exception.  The  drawer  is  liable  to  his  accommodation  in- 
dorser for  the  costs,  and  is  for  that  reason  an  incompetent 
witness  for  him.  # 


The  opinion  of  the  Court  was  delivered  by 

Whitneb,  J.    The  appellants  ask  for  a  new  trial,  because 
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as  they  allege  in  their  first  ground,  ''  The  plaintiffi  at  the 
time  these  suits  were  instituted,  had  no  cause  of  action  on 
the  note."  Passing  by  the  proof  in  the  case  for  the  present, 
it  is  submitted,  whether  upon  the  premises  assumed  in  this 
ground,  the  conclusion  is  authorized.  When  a  creditor  re- 
ceives from  his  debtor  the  promissory  note  of  a  third  person 
as  a  collateral  security,  is  it  true  as  a  legal  proposition,  that 
an  action  may  not  be  maintained  on  the  collateral,  unless  a 
positive  loss  be  shown,  or  until  the  remedy  against  the  origi- 
nal debtor  is  exhausted?  This  is  by  no  means  conceded.  In 
this  ground  it  is  said  "  there  was  no  evidence  that  the  plain- 
tiffs had  sustained  any  loss  of  the  debt  due,"  whereas  the 
force  of  the  objection  would  have  been  acknowledged,  if  it 
had  been  alleged  there  was  evidence  of  the  payment  of  the 
debt  once  due  by  the  original  debtor.  However  this  phase 
of  the  case  need  not  be  pressed. 

The  argument  on  the  part  of  the  appellants,  proceeds  upon 
the  assumption  that  the  note  and  indorsement  were  without 
consideration.  The  reply  is  brief  and  direct.  It  was  not 
necessary  for  the  plaintifib  to  allege  or  prove  a  consideration. 
This  the  law  presumes,  and  for  the  protection  of  such  negoti- 
able paper,  the.  burden  of  proof  rests  with  the  defendants.  In 
the  case  before  us,  we  have  proof  of  the  circumstances  lead- 
ing to  the  transfer  by  the  second  indorser  to  the  plaintifl^, 
but  the  evidence  is  wholly  silent  as  to  the  paper  in  its  origi- 
nal inception.  On  the  trial  of  the  second  case  the  drawer  was 
offered  in  behalf  of  the  first  indorser,  who  was  then  conceded 
to  have  indorsed  the  paper  for  the  accommodation  of  the 
drawer,  but  this  it  must  be  seen  in  no  way  affects  the  ques- 
tion of  consideration  as  to  the  note  itself,  or  suggests  any 
matter  of  l^enefit  even  to  this  indorser.  Though  he  stand  as 
a  mere  surety  to  the  drawer,  the  legal  presumption  as  readily 
attaches  to  him  in  this  suit.  He  has  held  himself  out  in  such 
way,  that  those  taking  the  paper  in  a  regular  course  of  busi- 
ness are   equally  protected  as  though  the  value  had  been 
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advanced  to  him  personally  and  at  his  own  request.  Stor. 
Pro.  Notes,  194.  But  the  evidence  in  fact  corroborates  the 
presumption.  Chambers,  Jeffers  &  Co.,  were  indebted  to  the 
plaintiflFs.  ''Additional  security  was  required,"  and  *'fche 
note  referred  to  in  this  action  was  lodged  with  other  col- 
laterals." It  has  passed  to  the  plaintifi^  as  a  further  security 
for  a  pre-existing  debt.  Because  the  plaintiffs  have  neither 
advanced  the  cash,  nor  passed  the  amount  to  the  credit  of 
Chambers,  Jeffers  &  Co.,  before  it  is  received,  the  startling 
proposition  is  submitted  that  the  action  cannot  be  maintained 
and  the  original  parties  are  discharged  from  their  contract. 

It  is  to  be  remarked  this  is  not  even  the  case  of  a  drawer 
attempting  to  set  up  his  original  equities,  as  against  a  subse- 
quent  indorsee  with  notice,  or  because  transferred  without 
value,  wherein  the  Courts  have  been  somewhat  troubled,  nor 
is  the  objection  interposed  by  the  last  indorser. 

But  I  have  said  the  evidence  shows  a  consideration. 
"  Every  person  is  in  the  sense  of  the  rule  treated  as  a  bona 
fide  holder  for  value  not  only  when  he  has  advanced  money, 
or  other  value  for  it,  but  when  he  has  received  it  in  payment 
of  a  precedent  debt,  or  when  he  had  a  lien  on  it,  or  has  taken 
it  as  collateral  security  for  aprecedent  debty  or  for  future  as  well 
as  past  advances."  Stor.  on  Prom.  Notes,  sec.  195,  and  a  copi- 
ous note  collect  authorities  on  these  heads.  The  reason  is 
manifest.  The  creditor  is  thereby  enlibled  to  realize  or  to 
secure  his  debt,  and  thus  may  safely  give  a  prolonged  credit 
or  forbear  from  taking  any  legal  steps  to  enforce  his  rights, 
whilst  the  debtor  has  also  the  advantage  of  making  his  nego- 
tiable securities  of  equal  value  to  cash.  Such  is  the  doctrine 
gathered  from  the  source  indicated,  and  such  was  the  con- 
sideration moving  to  this  transfer.  The  evidence  discloses 
that  from  that  day  to  this  no  steps  have  been  taken  towards 
legal  coercion.  In  the  effort  to  shift  the  onus  the  further 
proof  was  elicited  that  a  heavy  indebtedness  yet  exists,  and 
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.  that  plaintifis  "  will  lose''  or  "  have  good  reason  to  apprehend 
loss,  even  if  they  recover  in  the  above  cases." 

On  the  second  ground,  the  case  of  Gheer  vs.  Kleckly^  1  Bail. 
479,  is  directly  in  point.  The  maker  of  a  note  is  not  a  com- 
petent witness  for  the  indorser,  in  an  action^  by  the  holder, 
when  the  note  was  indorsed  for  the  cuxommodaiioh  of  the 
maker.  He  has  a  direct  interest  in  the  event  to  the  extent 
of  the  costs.  This  is  distinguishable  from  the  case  of  SietU 
vs.  Sawyer y  2  McO.  459.  The  distinction  is  pointed  out  though 
not  directly  ruled  in  the  case  of  Cleveland  vs.  Covington^  3 
Strob.  184. 

The  motion  for  a  new  trial  in  each  case  is  dismissed. 

O'Neall,  Wardlaw,  Withebs,  Gloveb  and  Mcxro, 
JJ.,  concurred. 

Motion  dismissecL 
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Bancroft,  Betts  &  Marshall  vs.  Alexander  J.  McKnight. 
Promissory  Notes — GoUaterdl  Security/. 

Where  one  having  possession  of  a  promissory  note  payable  to  bearer, 
snrreptitionsly  transfers  it  to  a  bona  fide  holder  as  collateral  security 
for  advances  then  made  and  thereafter  to  be  made,  sach  holder,  having 
advanced  the  fall  amount  of  the  note  before  notice,  may  recover  the 
full  amount  from  the  drawer,  although  some  of  the  advances  were 
made  after  the  note  fell  due. 

BEFORE  WITHERS,  J.,  AT  WILLIAMSBURG,  FALL  TERM, 

I808. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  The  action  was  assumpsit  by  the  plaintiflFs,  as^  bearers  of 

a  promissory  note,  the  execution  of  which  was  admitted,  and 

the  terms  of  it  as  follows : 

"  *  Twelve  months  after  date,  we,  or  either  of  us,  promise 
to  pay  to  James  Eppes,  or  bearer,  fifteen  hundred  dollars, 
value  received,  with  interest  from  date:  29th  November, 
1852.  (Signed,) 

"  *  NELSON  &  WHITEHEAD, 

"  •  ALEX.  J.  Mcknight.' 

"The  firm  of  Nelson  &  Whitehead  were  composed  of 
Wm.  E.  Nelson  and  N.  M.  Whitehead.  -Wm.  R.  Nelson 
(who  \yas  late  Sheriff)  was  out  of  the  State,  and  Samuel  J. 
Nelson  died  about  the  Fall  Term  of  the  Court,  1855. 

"  The  defence  was  founded  upon  this,  to  wit :  that  Sam 
Nelson  became  possessed  of  the  note  in  Charleston,  in  De- 
cember, 1858,  after  it  fell  due,  upon  a  temporary  loan  of 
.  $100  to  N.  M,  Whitehead,  who  deposited  the  note  with  him 
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as  collateral  security,  and  who  paid  the  $100  back ;  but  did 
not  recover  the  note,  because  Sam  Nelson  had  surreptitiously 
transferred  it  to  the  plaintiffs. 

"  This  defence  rested  entirely  upon  the  testimony  of  White- 
head;  who,  with  W.  B.  Nelson  as  partner,  was  in  trade  at 
Kingstree  in  1852,  and  continued  that  business  till  the  end 
of  1858,  or  the  beginning  of  1854. 

^^ Whitehead  testified  that  the  note  was  made  'with  the  in- 
tention of  borrowing  money  from  Bppes,  the  payee,  but  he 
had  not  the  money  to  lend.'  That  he  and  Sam  Nelson,  being 
very  intimate,  were  in  Charleston  in  December,  1853,  and 
falling  short  of  money,  he  borrowed  $100  from  Sam,  and 
deposited  this  note  with  him  until  he  could  come  home  and 
return  it;  that  sometime  in  January  or  February  (in  1854, 1 
suppose  he  meant)  Sam  cante  here,  (to  Kingstree;)  he  re- 
turned the  $100  to  him,  but  Sam  did  not  return  the  note. 
YThen  interrogated  as  to  what  he  told  Sam  when  he  let  him 
have  the  note  as  a  pledge,  he  stated  that  he  told  him  the  note 
had  not  been  used  in  any  way ;  not,  that  he  recollected,  that 
he  had  so  informed  this  defendant,  (though  he  said  he  had  so 
told  the  defendant,)  nor  that  it  was  not  to  be  used.  Upon 
being  pressed  &rther  as  to  what  he  had  told  Sam,  he  added 
that  he  told  him  the  note  had  been  made  to  borrow  money, 
and  that  it  bad  not  been  borrowed.  Upon  crossexamina* 
tion.  Whitehead  becanoe  less  positive  about  time  and  circam- 
stances,  and  among  the  rest  about  the  material  one  as  to  the 
time  he  parted  with  the  note.  *  My  recollection  is,  (said  he,) 
I  am  not  positive,  I  deposited  this  note  with  S.  F.  Nelson  in 
December,  1858.  I  won't  say  positive  this  note  was  in  my 
possession  after  April^  185S.'  He  admitted  that  the  plaintiffi 
had  notified  his  firm  that  they  held  the  note,  but  could  not 
fix  the  time;  it  was  before  they  were  sued  upon  it;  and  when 
sued  they  made  no  defence.  He  went  to  Charleston  with 
Sam  when  the  latter  first  bought  goods,  but  he  oould  not 
state  whether  it  was  before  or  after  he  let  him  have  this  note. 
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Did  not  remember  whether  he  himself  had  offered  to  sell  the 
note  or  to  buy  goods  with  it.  He  told  Sam  he  could  use  his 
name  *  as  a  reference,  if  it  would  do  him  any  good,  not  that 
he  might  use  the  note  in  particular.'  He  gave  Sam  no  note 
or  memorandum  for  the  $100  borrowed.  He  did  not  think 
he  ever  told  John  Salters  that  when  his  firm  dissolved  he 
left  this  note  in  a  pocket-book  in  a  drawer.  He  said  that 
when  he  parted  with  it  to  Sam  he  was  embarrassed  some- 
what ;  that  he  had  not  said  much  about  this  affair  out  of  the 
Court-House ;  that  his  embarrassments  had  so  harassed  him 
as  to  affect  a  clear  recollection  of  things ;  that  the  letters  of 
Nelson  and  Whitehead  had  been  neglected,  scattered  about, 
and  he  could  give  no  account  of  them. 

"cTbAn  Sailers  said,  that  about  two  years  ago,  he  asked 
Whitehead  about  this  note,  (at  the  instance,  I  believe,  of  the 
defendant,)  and  he  said  it  was  signed  to  raise  money,  and  it 
failed  to  answer  that  purpose ;  and  he  threw  it  away  in  a 
pocket-book  in  a  drawer,  and  did  not  know  how  Sam  Nelson 
got  it ;  that  Sam  had  promised  to  take  it  up ;  spoke  of  Sam 
having  pawned  the  note  in  Charleston,  that  he  (Whitehead) 
would  see  that  MoKnight  should  not  suffer,  and  he  thought 
he  need  not  give  himself  any  uneasiness  about  it. 

^^  George  Carey  was  called  for  the  plaintiflfe,  and  he  testified, 
in  very  positive  terms,  that  on  the  22d  or  28d  April,  1858, 
the  plaintiff  derived  the  note  now  in  suit  from  Sam  Nelson, 
and  had  let  him  have  goods  upon  the  faith  of  it  from  time  to 
time:  the  amount  of  $244  09,  when  the  note  was  received, 
for  which  a  note  (before  the  witness)  was  given,  dated  28d 
April,  1858;  that  on  the  8th  September,  1858,  he  gave 
another  note  (then  before  him)  for  $259  25  ;  that  on  the  20th 
October,  1858,  another  note  was  given,  signed  Nelson  & 
Strong,  for  $576  17;  and  on  the  4th  April,  1854,  another 
signed  by  the  same  firm  for  $586  68.  The  two  first  men- 
tioned notes  Carey  said  he  saw  Sam  Nelson  sign ;  that  of  the 
20th  October,  1858,  he  did  not  know  who  signed ;  (Strong 
Vol.  XL— 43 
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afterwards  testified  that  he  did,  having  become  the  partner  of 
W.  E.  Nelson,  the  note  having  been  sent  up  by  the  plaintiffi.) 
It  turned  out  that  Carey's  information,  independent  of  what 
he  had  gathered  from  the  plaintifife,  whose  bookkeeper  he 
was,  arose  from  this,  which  he  saw  and  heard,  to  wit;  That 
on  the  22d  or  23d  April,  1853,  Betts  refused  to  trust  Sam 
Kelson  for  goods,  unless  he  gave  security ;  that  Sam  went 
away,  but  returned  to  the  store  next  day;  the  note  now  in 
suit  was  on  his  (Carey's)  desk,  and  Sam  proceeded  to  select 
a  parcel  of  goods,  and  gave  the  note  for  $244  09 ;  that  sub- 
sequently Sam  procured  goods  for  hinftelf  and  for  Nelson  & 
Strong,  as  the  notes  above  stated  indicate.  Carey  had  never 
seen  Strong,  and  did  not  then  know  him.  Judgments  had 
been  obtained  upon  all  the  above-recited  four  notes  by  these 
plaintiff.  Carey  testified  that  from  April,  1853,  to  the  time 
when  this  note  was  placed  in  the  hands  of  Messrs.  Dargan  & 
Porter  for  suit,  it  had  been  continuously  in  the  possession  of 
the  plaintiffs ;  and  he,  Carey,  treated  it  as  a  pledge  for  Sam 
Nelson's  purchases,  on  any  account. 

"  Such  was  the  case  upon  which  it  is  alleged,  in  the  first 
ground  of  appeal,  that  the  presiding  Judge  ought  to  have 
charged  the  jury  in  the  terms  there  employed.  I  did  not  so 
instruct  them,  because  I  thought  I  ought  to  leave  it  to  the 
jury  to  determine  the  main  fact — the  contested  fact — whether 
the  plaintiffs  received  the  note  after  or  before  it  fell  due;  and 
to  give  them  instructions  as  to  the  defendant's  liability, 
founded  upon  the  ascertainment  of  that  fact,  one  way  or  the 
other.  They  were  so  instructed,  and  (as  I  presume)  in  a 
manner  not  objectionable  to  the  defendant,  touching  the  lav. 
The  doctrine,  stated  briefly  now,  was  thus  laid  down :  that  if 
the  plaintiff,  in  the  course  of  trade,  took  this  commercial 
instrument  from  Sam  Nelson,  as  bearer,  before  it  fell  due, 
with  no  notice  of  any  thing  but  what  appeared  upon  its  face, 
they  could  recover,  against  either  maker,  so  much  as  was 
stipulated  at  the  time  of  its  transfer^  or  before  it  fell  due  by 
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the  bearer,  Sam  Nelson,  should  be  secured  by  it.  But  if  the 
note  was  transferred,  as  collateral  security,  after  it  fell  due, 
the  plaintiffs  could  have  no  other  or  higher  rights  than  Sam 
Nelson  had,  and  if  Sam  had  received  it  as  pledge  for  $100, 
and  had  been  repaid,  and  then  transferred  the  note,  no  rights 
would  be  acquired  at  all  against  this  defendant.  In  like 
manner,  I  held  that  Sam  Nelson  could  not,  after  the  note  fell 
due,  though  it  may  have  been  deposited  before  for  a  specific 
debt  or  purpose,  enlarge  the  office  of  the  note  as  collateral 
security,  and  perhaps  I  went  very  far  for  the  defendant  in 
such  doctrine.  It  was  intended  to  meet  the  question,  whether 
any  but  the  two  notes  signed  by  S.  J.  Nelson,  for  himself 
alone,  should  determine  the  amount  of  damages,  or  whether 
that  of  Nelson  k  Strong,  20th  October,  1853,  should  be 
added;  and  that,  also,  of  Nelson  &  Strong  of  4th  April, 
1854,  I  held  that  such  debts  only  could  be  used  to  fix  the 
damages  as  were  contracted  on  the  faith  of  this  note,  and  by 
agreement  made  between  Sam  Nelson,  bearer,  and  the  plain- 
tiff, before  the  note  fell  due.  All  the  notes  together  made 
an  aggregate  transcending  that  of  the  note  of  this  defendant ; 
against  whom  the  jury  found  the  whole  of  the  debt  and  inter- 
est of  the  note  sued  upon  in  this  case.'' 

The  defendant  appealed  on  the  following  grounds; 

1.  Because  it  was  shown  by  the  evidence  that  the  note 
sued  on  was  put  into  circulation  by  one  of  three  joint  and 
several  makers,  after  it  was  past  due,  and  it  is  respectfully 
submitted  that  it  was  not  competent  for  either  of  the  makers 
to  bind  the  others,  after  the  note  by  its  own  terms  had  ceased 
to  be  negotiable,  and  the  presumption  of  an  agency  of  either 
to  act  for  the  others  was  at  an  end ;  and  his  Honor  should 
have  so  instructed  the  jury. 

%  Because  the  note  was  not  put  into  circulation  until  after 
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it  was  due,  and  the  testimony  established  that  Samuel  F. 
Nelson,  to  whom  it  was  then  delivered,  only  paid  $100  for 
the  same,  and  that  having  been  repaid  to  him,  the  verdict 
should  have  been  for  the  defendant. 

8.  Because,  even  if  the  note  was  delivered  to  Samuel  F. 
Kelson  before  it  was  due,  and  by  him  transferred  to  the 
plaintiffs  before  it  was  due,  still  the  strongest  inference  from 
th§  testimony  was,  that  it  was  only  pledged  as  collateral  secu- 
rity to  the  plaintiflFs  for  two  parcels  of  goods  purchased  from 
them  by  Samuel  F.  Nelson,  amounting  to  $504  76,  and  the 
verdict  of  the  jury  is  without  evidence  for  its  support  over 
that  amount,  with  interest. 

Dozier^  for  motion.  Where  there  is  nothing  to  warrant 
the  finding  of  a  jury,  or  when  the  Court  cannot  perceive 
how  the  jury  could  have  drawn  from  the  evidence  be- 
fore them  the  conclusion  upon  which  they  must  have  based 
their  verdict,  a  new  trial  will  be  granted :  Executors  of  Wight- 
man  vs.  Butler^  2  Speer,  359 ;  Oity  Council  vs.  Talck,  8  Bich. 
801 ;  Dogan  vs.  Ashby^  1  Strob.  485 ;  Brassfield  vs.  Breton,  4 
Eich.  298;  Vierdier  vs.  Trowell,  6  Rich.  169.  Where  the 
Court  is  not  satisfied  that  the  evidence  is  sufficient  to  sustain 
the  verdict,  a  new  trial  will  be  granted :  Ccx  vs.  Buck,  8 
Strob.  873 ;  Mucker  vs.  Fraser,  4  Strob.  93 ;  Butts  Jc  Co.  vs. 
Scott,  MSS.  185. 

Dargan  and  Porter,  contra.  As  to  8d  ground — the  only 
ground  insisted  on  by  defendant's  counsel — Story,  Prom. 
Notes,  §§  194,  196;  8  Ves.  581;  1  Stark.  Rep.  1. 

The  opinion  of  the  Court.was  delivered  by 

Whitner,  J.  This  case  is  analogous  in  many  respects  to 
the  cases  of  Chambers  and  Frost  ads.  l*he  Bank  of  Charleston, 
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in  which  the  judgment  of  the  Court  has  been  ahready  an- 
nounced. 

The  points  therein  ruled  need  not  again  be  elaborated. 
This,  too,  was  a  case  in  which  a  negotiable  paper  had  been 
transferred  as  a  collateral  security,  but  because  of  the  alleged 
existence  of  certain  facts  which  might  impeach  its  validity 
as  between  antecedent  parties,  certain  preliminary  questions 
were  to  be  first  settled  before  such  defence  could  avail. 
Whether  the  note  had  been  transferred  before  it  fell  due,  was 
resolved  by  the  jury  in'  favor  of  the  plaintifife.  .The  grounds 
of  appeal  challenging  the  verdict  in  this  particular  have  not 
been  pressed,  and  need  not,  consequently,  be  now  considered. 

The  struggle  has  been  to  restrict  the  verdict  to  a  partial 
recovery  of  the  sum  secured  to  be  paid  upon  the  face  of  the 
paper.  In  the  true  sense  of  the  rule,  as  defined  in  the  cases 
already  referred  to,  the  plaintiffs  were  bona  fide  holders  for 
value  likewise ;  and  this  rested  not  alone  upon  the  legal  pre- 
sumption that  attached,  but  was  ascertained  by  specific  proof; 
credit  was  at  firat  refused,  but  afterwards  given  to  the  pre- 
vious holder  on  the  faith  of  this  note  when  transferred ;  par- 
tial advances  being  made  at  the  time,  and  at  different  periods 
subsequently,  though  each  before  the  note  fell  due,  except 
the  last,  and  all  before  actual  notice  of  any  matter  of  im- 
peachment; the  aggregate  of  such  advances  transcending  the 
amount  of  the  note  now  sued  upon.  On  the  scrutiny  made 
in  reference  to  these  advances  before  the  jury,  the  instructions 
by  the  presiding  Judge  were  highly  favorable  to  the  defend- 
ant, for  he  '^  held  that  such  debts  only  could  be  used  tg  fix 
the  damages  as  were  contracted  on  the  faith  of  this  note,  and 
by  agreement  made  between  Sam  Kelson,  bearer,  and  the 
plaintifis,  before  the  note  fell  due."  The  verdict  of  the  jury, 
therefore,  settles  the  question  as  to  any  supposed  distinction 
to  be  made  in  reference  to  the  precise  character  of  the  ad- 
vances, and  as  to  the  understanding  of  the  parties  had  at  the 
time,  or  at  least  before  the  note  fell  due. 


A    ^ 
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This  third  ground,  however,  complains  that  this  verdict  is 
without  evidence  to  support  it  as  to  the  whole  amount  at 
least.  But  it  is  to  be  remembered,  as  in  the  former  cases  re- 
ferred to,  the  presumptions  are  in  favor  of  the  holder  of 
negotiable  paper,  and  the  burden  of  proof  is  upon  the  de- 
fendant ;  it  is  his  misfortune,  therefore,  if  any  disputed  fact 
material  to  the  point  in  issue  is  not  clearly  established  by  the 
proof.  The  Court  must  see  that  the  verdict  is  against  the 
evidence,  before  it  is  disturbed.  The  last  advance  being 
Blade  subsequent  to  the  day  on  which  this  note  fell  due, 
would  seem  to  fall  within  the  category  of  the  Judge  on  cir- 
cuit when  he  held  that  *' Nelson  could  not,  after  the  note  fell 
due,  though  deposited  before  for  a  specific  debt  or  purpose, 
enlarge  the  office  of  the  note  as  a  collateral  security."  But 
the  consideration  recognized  by  the  authorities  include  future 
as  well  as  past  advances ;  Story,  Prom.  Notes,  §  195 ;  and 
in  the  absence  of  other  proof,  the  presumptiota  avails  herein 
also ;  and  surely  there  is  nothing  in  the  evidence  to  rebut 
the  presumption  that  this  was  not  within  the  scope  of  the 
agreement  previously.  Though  the  case  we  have  may  not 
require  an  authoritative  ruling  upon  this  point,  it  will  at  least 
appear  that  the  objection  as  to  the  evidence  resting  on  such 
distinction  derives  no  aid  from  the  mere  fact  of  an  advance 
after  due,  under  the  circumstances. 

In  looking  to  the  relative  rights  of  the  parties,  the  fact  of 
notice  is  manifestly  the  governing  principle.  Whence  the 
distinction  as  to  negotiable  paper  transferred  be/ore  or  after 
due?  Specific  proof  of  notice  is  required  in  the  former, 
and  this  because  it  is  indispensable  to  the  security  of  com- 
mercial transactions.  In  the  latter,  no  such  necessity  exists, 
the  dishonor  of  the  paper  amounting  to  an  implied  notice. 
In  the  case  we  are  dealing  with,  the  note  was  transferred  he- 
fore  due,  and  of  course  before  any  dishonor,  and  the  last 
advance  should  be  likewise  protected,  for  if  within  the  terms 
of  previous  stipulations,  it  is  no  enlargement  of  the  office  of 
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the  note,  and  properly  within  the  reason  of  the  rules  govern- 
ing such  transactions.    There  is  no  pretence  of   specific 
notice  of  any  matter  of  impeachment,  and  the  prima  facie 
title  of  the  plaintiffs  to  the  whole  paper  must  prevail. 
The  motion  for  a  new  trial  is  dismissed. 

CNeall,  Wabdlaw,  Withebs,  Glovbb  and  Munro,  JJ., 
concurred. 

Motion  dismissed: 
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Db,-  W.  B.  Pkakb  v8.  Fbkd.  Scaifb. 

Bailment — Gmtra/ct — Hirer  [and  Letter  to  Hire — Physi- 

ciariLS  Bill. 

A  physician  who  attends  slaves  at  the  request  of  the  hirer,  cannot  sne 
the  owner  for  his  bill — there  being  no  privity  of  contract  between  them 
— even  though  the  owner  agreed  with  the  hirer  that  he  would  pay  ail 
physician's  bills. 

In  such  case  the  hirer  should  pay  the  bill,  and  he  then  would  have  the 
right,  it  seems,  to  resort  to  the  owner  upon  their  contract. (a) 

BEFORE  WARDLAW,  J.,  AT  UNION,  FALL  TERM,  1858. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  Assumpsit  for  medical  services  rendered  to  slaves  of  the 
defendant. 

"  To  prove  the  items  of  account,  the  plaintiflf  was  sworn 


(a)  In  WeUa  ts.  Kennerly,  4  MoC.  123,  there  was  no  proof  of  any  agreement  u 
to  who  should  pay  for  medicines  and  medical  services  famished  the  slaves,  and  that 
ease  would  seem  to  have  been  decided  on  the  ground,  that  in  the  absence  of  inch 
an  agreement  the  hirer  must  pay  for  them ;  but  there  are  authorities  to  the 
effect  that  in  such  case  the  owner  must  pay,  and  WeUs  vs.  Kennerly,  is  not  a  direet 
authority  on  the  point.  By  the  general  law  of  Bailment,  the  hirer  is  owner  of  the 
glave  for  the  term,  and  bound  to  use  him  well  and  take  care  of  him,  2  Kent  Com. 
586.  He  must  provide  the  slave  with  suitable  food  and  clothing;  Sims  vs.  King, 
18  Ala.  R.  236 ;  and  with  shelter,  also,  it  is  presumed;  but  there  are  strong  autho- 
rities to  the  effect  that  the  owner  must  pay  for  medicines  and  medical  services.  If 
a  horse  be  taken  sick  without  fault  on  the  part  of  the  hirer,  expenses  for  medicines 
bona  fide  incurred  are  to  be  borne  by  the  owner,  or  letter  to  hire.  Story  on  BaiL 
J  384 ;  13  Jolrns.  R.  211 ;  and  a  recent  writer  says,  "  There  is  no  implied  agreement 
that  one  who  hires  a  slave  shall  pay  for  medical  services  and  attendance  upon  him 
in  sickness."  £dw.  on  Bail.  329,  citing  Jsbd  vs.  NorveU,  4  GraLB.  176;  but  see 
5  Mun.  R.  359;  1  Bibb.  R.  536;  Hen.  A  Mun.  R.  5.  "Such  expenses  are  to  be 
deducted  from  the  hire  as  in  the  case  of  a  horse  bailed  for  hire."  Edw.  on  Bail* 
329,  citing  3  Barb.  R.  380.  The  hirer  had  better  not  prescribe  him<elf  for  he  msy 
become  liable  if  he  does  so,  Dean  vs.  Keete,  3  Camp.  24.  B. 
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and  adduced  his  book.  The  book  showed  enterics  in  this 
form :  "  1857,  Feb.  5.  Attendance  on  Manuel,  $5,00."  The 
bill  of  particulars;  which  was  filed,  consisted  of  items  in  this 
form:  **  1857,  Feb.  5.  Yisit  and  prescription  for  Manuel, 
$2,00 :  mileage,  $3,00."  One  of  the  items  was  $15,  for  at- 
tention on  the  same  day  to  different  slaves. 

"  In  aid  of  the  plaintiff's  testimony,  an  overseer,  who  sent 
for  him,  testified  that  he  witnessed  the  services  which  were 
rendered,  and  thought  that,  according  to  the  rates  that  he 
was  told  physicians  charged  at,  they  would  amount  to  $115, 
the  sum  claimed  by  the  plaintiff. 

"  «/*.  T.  Jeter ^  testified. — In  December,  1854, 1  proposed  to 
hire  fellows  from  the  defendant  to  work  on  the  Spartanburg 
and  Union  Bailroad :  offered  him  $156  a  piece,  ''  I  to  find 
clothes,  &c.,  and  lose  all  time,  he  to  pay  the  Doctor's  bill." 
He  said  he  would  let  me  know  in  a  few  days.  Some  weeks 
afterwards  he  said  that  I*  might  have  the  fellows.  I  gave 
him  my  note  for  an  amount  corresponding  with  my  proposal, 
saying  nothing  more  about  terms.  I  placed  the  fellows  under 
an  overteer  on  the  railroad,  along  with  others  that  I  had 
hired,  telling  the  overseer  to  employ  a  physician,  in  case  of 
sickness,  upon  the  best  terms  practicable.  I  continued  to 
keep  the  fellows,  and  had  them  in  1857. 

"  The  overseer  testified — I  had  thirty-two  fellows  under  me ; 
ten  or  twelve  of  them  belonged  to  the  defendant.  According  to 
the  directions  which  Mr.  Jeter  gave  me,  I  sent  for  the  plain- 
tiff the  nearest  physician  I  knew  of.  I  sent  only  when  it  was 
indispensably  necessary.  All  of  the  defendant's  fellows  were 
sick  in  the  course  of  the  time.  One  of  them,  Friday,  was 
hurt  between  two  cars :  another,  Manuel,  was  hurt  by  a  bar 
of  iron.  The  defendant  gave  me  no  directions,  and  did  not 
know  any  thing  of  the  services  rendered  by  the  plaintiff 

"  A  witness  was  offered  to  show,  not  a  custom,  but  what 
Mrs.  Sims  had  done  in  relation  to  some  fellows  of  hers  that 
were  hired  to  Jeter.    This  was  excluded  as  irrelevant. 
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"  I  ordered  a  nonsuit,  mainly  for  want  of  privity  of  con- 
tract between  the  parties,  according  to  the  case  of  Welb  va, 
Kennerlt/f  4  McC.  123.  If  any  distinction  should  have  been 
made,  in  respect  to  slaves  casually  hurt,  the  testimony  did 
not  afford  the  means  of  making  it  in  safety  to  the  plaintiff," 

The  plaintiff  appealed  and  moved  this  Court  to  set  aside 
the  nonsuit  on  the  grounds : 

1.  Because  from  the  evidence  given  in  the  cause,  the  de- 
fendant was  legally  and  morally  bound  to  pay  the  plaintiff 
the  full  amount  of  his  demands. 

2.  Because  the  plaintiff  was  clearly  entitled  to  have  recov- 
ered for  all  such  services  as  were  rendered  to  the  negroes, 
under  calls  on  sudden  emergencies. 

5.  Because  his  Honor  rejected  evidence  offered  by  the 
plaintiff  going  to  show  the  usage  and  custom  of  the  country 
as  to  the  payment  of  the  doctor's  bills,  for  hired  negroes, 
which  would  have  shown  that  it  was  the  custom  for  the 
owner  to  pay  medical  bill. 

Thomson^  for  appellant. 

,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  It  is  true  in  Wells  vs.  Kennerly,  4  McCord, 
128,  it  is  said  that  medical  attendance  on  a  slave  hired,  may 
be  the  subject  of  contract  between  the  owner  and  the  person 
hiring :  and  such  a  course  is  recommended  as  the  bill  can  be 
deducted  from  the  wages.  Beyond  all  doubt  that  case  in  its 
leading  principle,  that 'the  master  is  not  by  law  liable  for  the 
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physician's  bill,  who  attends  his  slave  wliile  in  the  possession 
of  the  person  hiring,  and  at  his  request,  or  in  the  exception 
before  pointed  out,  does  not  sustain  the  plaintiff's  case. 

Jeter,  who  hired  the  slave,  and  who  by  his  overseer  called 

in  the  plaintiff,  is  liable  for  his  bill.  It  may,be  that  he  (Jeter,) 

can  recover  the  amount  of  it  after  paying  it,  from  the  defend- 

^  ant.    Between  them  there  is  privity  of  contract:  but  between 

the  plaintiff,  and  the  defendant,  there  is  none. 

The  motion  is  dismissed. 

Wardlaw,  Withbbs,  Whit^eb,  Gloveb  and  Munro, 
JJ.,  concurred. 

Motion  dismissed. 


.A.  I>  r>  E  IT  D  I : 


(Colmnbia — ^obtmhtt  mi  ^ttmbtt  Kam,  1857. 


The  Planters'  Bank  of  Fairfield  vs.  The  Bivinos- 
viLLB  Cotton  MANUFACTURiNa  Company  * 

JSm  of  Exchange —  Uaurt/. 

The  Planters'  Bank  of  Fairfield  has  authority  to  discount  bills,  drawn  in 
this  State  on  New  Tork,  at  the  usual  rates  of  exchange  among  mer- 
chants. 

To  charge  the  drawer  of  a  bill  of  exchange,  drawn  in  this  State  on  New 
Tork,  a  discount  of  one  per  cent,  a  month,  the  bill  having  forty-five 
days  to  run,  is  not  usury,  unless  it  be  shown  that  the  amount  charged 
exceeds  the  usual  rate  of  exchange. 

BEFORE  ONEALL,  J.,  AT  FAIRFIELD,  FALL  TERM,  1857. 

So  much  of  the  report  of  his  Honor,  the  presiding  Judge, 
as  relates  to  the  only  important  question  of  law  which  the 
case  involved,  and  in  reference  to  which  alone  the  case  is 
reported,  is  as  follows : 

"In  this  case  the  action  was  brought  on  a  bill*  exchange, 
addressed  to  Messrs.  Flint  &  Bingham  for  $12,600,  in  favor 
of  E.  C.  Leitner  or  order,  payable  ninety  days  after  date,  at 
the  Corn  Exchange  Bank,  New  Vork,  and  drawn  by  E.  0. 
Leitner,  agent  of  the  Bivingsville  Cotton  Manufacturing 
Company,  and  indorsed  by  E.  C.  Leitner;  and,  without 
authority,  he  added  the  names  of  George  Leitner,  Simpson 

*  ThiB  bate  was  decided  at  November  and  December  Term,  1857|  but  the  opinion 
was  not  filed  nntii  some  time  afterwards.  B. 
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Bobo,  and  B.  B.  Foster,  as  indorsers.  The  bill  was  dated 
December  24, 1854, 

"  E.  0.  Leitner  and  George  Leitner  constituted  the  Bivings- 
ville  Cotton  Manufacturing  Company,  Thfe  Act  incorpo- 
rating the  Company  made  the  members  liable  to  be  sued  as 
partners ;  ^nd  in  that  character  the  defendants  were  treated. 
E.  C.  Leitner  was  out  of  the  State,  and  was  so  stated,  and  the 
case  proceeded  against  George  Leitner  alone,  as  the  partner 
served. 

"  The  bill  was  presented  by  B.  0.  Leitner  to  the  Planters' 
Bank  of  Fairfield,  to  be  discounted,  12th  February,  1855.  It 
was  discounted  at  one  per  cent,  per  month,  having  forty -five 
days  still  to  run,  making  an  usury  of  $187  50. 

**The  bill  was  accepted  by  Flint  &  Bingham,  before  it  was 
discounted  by  the  bank ;  it  was  not  paid  by  the  acceptors  at 
maturity,  and  was  protested  for  non-payment.  Notice  was 
given  to  the  plaintiff,  and  thereupon  notice  was  given 
through  the  mail  to  the  drawers. 

"I  thought  the  transaction  was  usurious,  and  the  jury 
took  that  view,  for  they  found  $12,500  for  the  plaintiff,  with- 
out interest,  damages,  or  costs.  Their  verdict  should  have 
been  the  sum  actually  loaned,  $12,812  50,-  and  the  plaintiff 
ought  to  release  $187  50,  the  usury  paid." 

The  defendant  appealed,  and  moved  this  Court  for  a  new 
trial  on  several  grounds,  the  first  being  as  follows : 

1.  Because  it  was  proved  that  the  bill  sued  upon  was  dis- 
counted by  the  plaintiff  at  a  usurious  rate ;  and  in  accordance 
with  the  legal  principle^  laid  down  in  the  charge  of  his 
Honor,  the  presiding  Judge,  the  jury  ought  not  to  have 
found  a  verdict  for  more  than  the  sum  actually  lent  to  E.  C. 
Leitner,  which  was  $12,312  50. 

Oregg,  Robertson^  for  appellant. 
Mc  Cants,  Boyhion,  contra. 
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The  opinion  of  the  Court  was  delivered  by 

Glover,  J.    A  preliminary  inquiry  suggested  by  the  argu- 
ment is,  whether  the  plaintiff  is  authorized,  and  upon  what 
terms,  to  discount  bills  of  exchange.    The  Planters'  Bank  of 
Fairfield,  with  seven  others,  was  incorporated  in  1852,  (12 
Stat.  212,)  with  the  same  rights  conferred  upon  the  Planters' 
and  Mechanics'  Bank,  the  Union  Bank  and  Commercial 
Bank.    By  the  6th  section  of  the  Act  of  1811,  (8  Stat.  22,) 
amending  the  charter  of  the  Planters'  and  Mechanics'  Bank, 
it  is  provided,  that  "  whereas  the  Union  Bank  of  the  city  of 
Charleston  have,  by  their  memorial,  prayed  that  they  might 
be  permitted,  for  the  purpose  of  facilitating  the  exchange 
between  this  and 'our  sister  States,  to  discount  bills  of  ex- 
change ;  and  whereas  it  appears  just  and  reasonable  that  the 
prayer  of  the  said  memorialists  should  be  granted :  Be  it  there- 
fore enacted  by  the  autljprity  aforesaid,  that  the  directors  of 
the  said  Union  Bank  and  Planters'  and  Mechanics'  Bank  of 
the  city  of  Charleston,  may,  and  they  are  hereby  authorized, 
whenever  they  shall  see  fit  so  to  do,  discount  inland  bills  of 
exchange  which  may  be  offered  them,  at  the  ordinary  rates 
of  exchange  among  merchants."    The  word  "  inland"  applied 
to  bills  drawn  in  one  State,  and  payable  in  another,  is  cer- 
tainly not  technically  correct.    {Duncan  vs.  Course,  1  Const. 
K.  100,  and  Bank  of  Cape  Fear  vs.  Stinemeiz,  1  Hill,  44.)    But 
if  any  doubt  of  the  intention  of  the  Legislature  is  created  by 
the  use  of  the  word  in  that  connection,  it  is  removed  by  the 
preamble,  which  declares  it  just  and  reasonable  to  facilitate 
"the  exchange  between  this  and  our  sister  States."    The 
authority  conferred  .was  certainly  not  limited  to  bills  drawn 
and  payable  in  South  Carolina,  but  was  intended  to  embrace 
domestic  exchanges. 

The  legality  of  the  contract  in  this  case  depends  more  upon 
the  rate  of  exchange  than  upon  the  law  of  usury.  Current 
rates  of  exchange  are  so  fluctuating,  that  if  the  question  had 
been  made  on  circuit,  it  could  have  been  ascertained  only  by 


680  APPEALS    AT    LAW. 

Planters'  Bank  v$.  BivingsTille  Manafaetaring  Companj. 

evidence  of  the  ordinary  rate,  and  should  have  been  submitted 
to  the  jury ;  but  no  such  question  was  made,' nor  was  evidence 
offered  to  show  that  one  per  cent,  per  month  on  a  bill  having 
forty-five  days  to  run,  is  more  than  the  ordinary  rate  of 
exchange  among  merchants.     The  opinion  of  the  Circuit 
Judge  was,  that  the  transaction  was  usurious,  and  this  is  the 
first  ground  of  the  appellant's  motion  for  a  new  trial.    Waiv- 
ing then  the  question  of  exchange,  was  the  bill  discounted  at 
a  usurious  rate  of  interest  ?    The  detestation  with  which  all 
lending  of  money  for  gain  was  once  regarded,  has  become 
less  intense,  and  the  legal  restraints  and  penalties  imposed 
upon  those  who  exact  more  than  legal  interest,  have  been 
greatly  relaxed.    So  extreme  was  the  execration  denounced 
against  the  sin  of  usury  in  the  sixteenth  century,  that  a  mem- 
ber of  the  House  of  Commons  said,  "that  the  usurer  who 
taketh  less  because  he  would  seemAonest,  shall  go  the  Devil, 
because  he  had  wittingly  sinned  against  God,  as  well  as  the 
other  that  taketh  more."    Our  duty,  however,  is  to  ascertain 
what  the  law  is,  and  not  to  indulge  in  speculations  respecting 
its  policy,  which  devolves  on  those  who  make  the  laws. 

It  was  once  doubted  if  half  yearly  payments  of  interest,  or 
the  taking  of  interest  at  the  time  of  forbearing  was  lawful ; 
but  Lord  Mansfield  afterwards  held  that  it  was  not  usury, 
although  upon  a  nice  calculation,  it  will  be  found  that  the 
practice  of  the  bank  in  discounting  bills,  exceeds  the  legal 
rate  of  interest.  {Floyer  vs.  Edmonds^  Camp.  112.)  So,  too, 
the  opinion  of  the  Circuit  Judge  in  this  case — that  it  is  usury 
to  take  more  than  legal  interest  by  way  of  discount — is  not 
without  authority.  {Peachy  vs.  OshaldiaUm^  7  Mod.  353.) 
Subsequently,  a  different  rule  has  been  established,  and 
charges  are  now  allowed,  amounting  to  more  than  the  legal 
rate  of  interest,  if  not  made  pretensively  to  cloak  usury,  and 
are  sanctioned  by  custom.  {Areriol  vs.  Thomas^  2  T.  R.  62 ; 
Calicot  vs.  Walker^  2  Anstru.  495.)  The  taking  of  interest  at 
the  time  of  the  loan  is  permitted  in  favor  of  trade,  and  an 
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extra  charge  for  discounting  a  bill  rests  on  the  ground  of  just 
compensation  for  trouble  and  expense,  and  should  not  be  con- 
founded with  interest.  The  expense  of  transporting  gold  and 
silver  from  place  to  place,  added  to  the  time  of  payment, 
character  of  the  paper,  &c.,  produce  those  deviations  from  a 
par  value,  which  the  brokers  daily  determine. 

The  defendant  offered  no  evidence  to  show  that  the  rate  of 
discount  was  not  a  fair  remuneration  for  trouble  and  expense, 
or  that  the  charge  was  made  to  cover  usury.  \ 

It  is  not  necessary  to  prove  the  consideration  unless  it  be 
impeached,  and  conceding  that  this  is  an  accommodation  bill, 
it  may  be  presumed  that  the  plaintiff  is  holder  for  value. 
Under  the  general  issue,  he  must  prove  the  handwriting  and 
make  out  a  prima  facie  case,  and  afterwards,  if  necessary, 
prove  the  consideration  in  answer  to  the  defendant's  case. 
"  Unless  the  bill  be  connected  with  some  fraud,  and  a  sus- 
picion of  fraud  be  raised  from  its  being  shown  that  some- 
thing had  been  done  with  it  of  an  illegal  nature,  as  that  it 
had  been  clandestinely  taken  away,  or  has  been  lost  or  stolen, 
(in  which  cases  the  holder  must  show  that  he  gave  value  for 
it,)  the  onus  probandi  is  cast  upon  the  defendant."  {ifills  vs. 
Barber,  1  Mees.  &  W.,  425.)  The  burden  which  the  defendant 
assumed  was,  to  show,  that  the  excess  retained  on  the  dis- 
count was  more  than  enough  to  cover  the  expense  of  remit- 
tance, or  the  difference  of  exchange,  and  used  as  a  cloak  for 
usury.  The  only  proof  was,  that  the  contract  was  for  more 
than  legal  interest;  but  this  does  not  make  it  usurious,  unless 
it  could  be  also  shown  that  the  legal  rate  of  interest  is  the 
standard  of  exchange. 

The  case  of  Boisgerard  vs.  Fogartie,  (2  Brev.  199,)  re- 
ferred to  in  the  argument,  was  an  action  against  the  indorser 
who,  upon  his  indorsement,  negotiated  the  note  at  usurious 
interest,  and  it  was  held,  that  as  to  him  it  was  a  new  note, 
and,  the  consideration  of  the  indorsement  being  usurious,  the 

note  was  void.    Here  the  action  is  against  the  drawer  of  a 
Vol.  XL— 44 
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bill  after  acceptance,  and  it  does  not  appear  that  originally 
the  bill  was  founded  upon  an  illegal  consideration,  which 
alone  could  support  the  defence  of  usury,  if  set  up  by  the 
drawer.  Had  it  been  indorsed  for  the  accommodation  of  the 
drawer,  who  procured  it  to  be  discounted  at  an  illegal  rate 
of  interest,  it  would  have  been  void  against  both  the  drawer 
and  indorser.  {Flemming  vs.  Mulligan^  2  McC.  175  ;  Brum* 
mer  vs.  WilJcs,  Id.  178.)  If  the  bill  was  founded  upon  a  valu- 
able consideration  and  put  in  the  market,  the  sale  of  it,  at 
any  amount  below  the  nominal  value,  would  not  sustain  the 
plea  of  usury  by  the  drawer  in  an  action  against  him  by  a 
subsequent  holder. 

A  majority  of  the  Court  cannot  concur  in  the  opinion  of 
the  Circuit  Judge,  that  the  discounting  of  a  bill,  having 
forty-five  days  to  run,  at  one  per  cent,  per  month,  is  a  usuri- 
ous transaction.  Because  it  exceeded  the  rate  of  interest 
fixed  by  law,  is  not  per  se  evidence  of  usury.  Defendant 
must  also  prove  that  it  exceeded  the  rate  of  exchange,  which 
he  failed  to  do. 

For  the  plaintiff  it  has  been  argued,  that  usury  cannot  be 
given  in  evidence  under  the  general  issue,  unless  the  whole 
consideration  be  usurious,  and  the  case  of  Gaillard  vs.  Le 
Seigneur^  (1  McMul.  225,)  is  cited.  It  may  be  inferred  from 
the  language  of  the  Court,  that  when  a  part  only  of  the  con- 
sideration is  usurious,  the  defendant  must  plead  it  specially. 
That  question  however  was  not  presented  by  the  case  made, 
and  the  general  rule  is,  that  on  non-assumpsit,  an  usurious 
contract  may  be  given  in  evidence,  except  in  case  of  a  speci- 
ality, where  it  must  be  pleaded.  (Com.  Dig.  Title  Pleader 
E.  13.) 

As  the  verdict  includes  neither  interest,  costs  nor  damages 
a  new  trial  would  be  granted  at  the  instance  of  the  plaintiff; 
but  as  this  is  declined  the  motion  of  the  defendant  is  refused, 
on  the  first  ground.  Nor  do  the  other  grounds  taken,  sup- 
port the  motion.    The  information  elicited  by  the  question 
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propounded  to  Genl.  Jones,  consisted  of  facts  connected  with 
the  management  of  manufacturing  companies,  which  were 
pertinent  to  the  issue,  and  were  properly  admitted.  The 
answer  to  the  last  ground  will  be  found  in  Devlin  vs.  Ktl- 
crease,  (2  McM.  425.)  It  is  not  only  the  right  but,  in  com- 
plicated facts,  the  duty  of  a  judge  to  comment  on  the  evidence, 
provided  the  ultimate  decision  is  not  withheld  from  the  jury. 
Motion  dismi3sed. 

Wardlaw,  WrrHKBS  and  Whitkbb,  JJ.,  concurred. 

O^Neall,  Jl,  dissenting. 

In  this  case  I  shall  briefly  state  my  reasons  for  ruling  that 
this  bill  of  exchange  was  contaminated  with  usury.  In  the 
6th  §  of  the  Act  of  1812,  in  the  amendment  to  the  charter  of 
the  Planters'  and  Mechanic^'  Bank,  is  found  the  clause  which 
it  is  supposed,  notwithstanding  the  law  on  the  subject  of 
usury,  permits  the  banks  to  sell  and  purchase  bills  of  ex- 
change at  the  enormous  sums,  which  of  late  have  been 
demanded.  It  enacts,  that  the  Union  Bank  and  Planters'  and 
Mechanics'  Bank  of  the  City  of  Charleston  may  and  they  are 
hereby  authorized  whenever  they  shall  see  fit  so  to  do,  to 
"  discount  all  inland  biUs  of  exchange,  which  may  be  offered 
to  them  at  the  ordinary  rates  of  exchange  among  merchants." 
(8  Stat.  84.)  I  suppose  this  has  been  carried  forward  to  all 
the  bankS;  unless  it  be  the  Bank  of  the  State  of  South  Caro- 
lina may  not  have  that  power,  for  I  see  that  bank,  by  its 
charter,  is  expressly  confined  to  bills  of  exchange,  within  the 
State,  (which  I  suppose  are  inland  bills,)  to  one  per  cent,  for 
every  sixty  days.  Under  the  provision  of  the  Act  of  1812, 
what  is  meant  by  inland  bills  of  exchange  f  If  it  cannot  be 
shown,  that  they  mean  bills  on  our  sister  States,  then  beyond 
all  doubt,  the  practice  of  charging  more  than  seven  per  cent, 
per  annum,  can  receive  no  sanction  from  that  Act.    From  the 


684  APPEALS    AT    LAW. 

Planters'  Bank  m.  BiviDgBTiUe  Mannftiotaring  Company. 

3rd  clause  of  the  Act  of  1786,  4  Stat.  741,  wliicli  declares 
such  bills  returned  protested  as  liable  to  ten  per  cent,  damages 
it  would  seem  that  they  were  considered/oreign  bills. 

But  waiving  this  discussion,  I  hold  that  the  defendant 
here  could  not  have  been  charged  beyond  the  sum  actually 
loaned.  For  it  was  not  the  purchase  of  a  bill  of  exchange 
really  and  bona  fide  made.  But  it  was  a  pretext  to  borrow 
money.  The  bill  was  negotiated  at  one  per  cent,  per  month, 
to  enable  E.  0.  Leitner,  who  had  made  the  bill  in  the  name 
of  the  defendant,  and  who  had  also  indorsed  it  to  obtain  the 
money.  He  and  the  defendant  were  both  liable  for  the 
money :  and  in  such  a  case,  the  forbearance  to  demand  the 
money  from  them,  which  is  the  legal  effect  of  the  bill,  at  one 
per  cent,  per  month,  makes  it  usury.  The  case  of  Payne  vs 
!Prezevant,  2  Bay,  23,  which  was  on  notes  made  to  raise  money 
and  sold  at  an  usurious  discount,  pointed  out  the  real  distinc* 
tion  between  a  loan  and  a  sale.  "  Every  loan  contemplated 
a  return  of  the  money  at  some  given  or  fixed  period ;  whereas 
a  sale  was  an  absolute  irredeemable  transfer  for  valuable  con- 
sideration never  to  be  returned."  Test  this  case  by  the  rule 
thus  given.  The  bill  contenaplated  the  return  of  the  money 
by  the  defendant,  if  the  acceptor  did  not  pay.  That  was  not 
a  sale  of  the  bill.  It  was  a  discount  of  it  at  an  usurious 
rate  of  interest :  and  that  I  think  can  have  no  sanction  in  a 
Court  House,  where  the  usury  law  prevails.  I  know  it  is 
fashionable  to  denounce  the  usury  law,  as  wrong  in  principle, 
and  working  badly  in  practice :  and  I  once  entertained  such 
views:  but  I  have  been  convinced  that  I  was  wrong,  and 
that  an  usury  law,  such  an  one  as  ours,  is  wise,  just  and 
proper.  It  protects,  as  all  law  should,  the  weak,  the  needy, 
and  the  improvident,  from  the  rapacious,  grasping,  and  exact- 
ing money  lender.  Bead  the  case  of  T.  GaUlard  vs.  Le  Seig^ 
neur  and  Le  Boy^  2  McM.  229,  and*  the  wisdom  and  necessity 
of  an  usury  law  will  be  seen. 

In  2  Brev.  199,  the  case  of  Boisgerard  vs.  Fogartie^  will  be 
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found.  That  was  on  the  indorsement  of  a  note  bona  fide  in 
its  creation  ;  but  it  was  sold  by  the  defendant  at  a  discount 
considerably  above  the  legal  interest  for  the  time  it  had  to 
run,  and  indorsed  by  him.  In  that  case  the  maker  was 
clearly  liable,  but  the  usurious  discount  relieved  the  indor- 
ser.  That  great  lawyer  and  judge,  Cheves,  it  will  be  seen, 
was  the  lawyer  who  made  the  defence,  and  that  judge,  whose 
name  is  and  has  been  the  subject  of  admiration  in  South 
Carolina,  Judge  Wilds,  with  the  concurrence  of  his  brethren, 
Bay,  Tbkzevant  and  Brevard,  sustained  the  defence  on  the 
ground,  that  the  indorser  had  forbearance,  until  the  note  was 
due  at  a  greater  rate  of  interest  than  was  legal.  How  that 
case  can  be  distinguished  from  this,  it  is  difficult  to  conceive, 
unless  something  can  be  found  in  the  Act  of  1812,  which  I 
do  not  think  can  legitimately  affect  this  question. 

The  case  of  Fleming  vs.  Milligan^  2  McO.  173,  while  it  ruled 
that  a  note,  bona  fide  for  valuable  consideration,  brought  into 
market  may  be  sold  for  less  than  its  value,  yet  it,  and  the 
case  of  Brummer  and  Wife  ads.  John  Willcs,  indorsee,  2  McC. 
178,  also  ruled,  that  a  note  made  to  raise  money  and  sold  in 
the  market,  ox  an  indorsement  on  which  a  greater  sum  than 
that  which  is  allowed  by  law,  is  charged,  will  be  usurious. 

These  cases,  I  think  justify  my  ruling  on  the  circuit,  and 
I  regret  that  a  majority  of  the  Court  cannot  sustain  my  deci- 
sion. For  I  believe,  that  it  would  make  the  banks,  and 
people,  what  they  ought  to  he,  friends  instead  of  enemies. 


MuNRO,  J.,  concurred 
Motion  refused. 
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Hiram  Mitchell  vs.  Isaac  Bogan. 
Mortgage — Power  to  Sell — Deed — Delivery. 

The  Act  of  1791,  in  relation  to  mortgages,  does  not  apply  where  the 
mortgagor  is  "  oat  of  possession."  To  sach  case  the  common  law  ap- 
plies, and  after  condition  broken,  the  mortgagee  may  maintain  trespass 
to  try  title  against  a  purchaser  from  the  mortgagor,  who  has  entered 
under  his  purchase. 

A  clause  in  a  mortgage  of  real  estate,  giving  the  mortgagee  power  to 
sell  is  Talid :    Semble, 

A  mortgage  of  land  delivered  before  delivery  of  a  deed  for  the  same  land 
executed  and  dated  before  the  mortgage,  but  not  delivered  nnUl  after- 
wards, takes  precedence  of  the  deed. 
• 

BEFORE  O'NEALL,  J.,  AT  SPARTANBURG,  EXTRA  TERM, 
AUGUST,  1857.       ^ 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  This  was  an  action  of  trespass  to  try  titles. 

*'  Both  parties  claimed  under  Landon  Hewett.  On  the  22d 
of  February,  1854,  he  executed  a  deed  of  the  land  to  O.  P. 
Williams,  but  it  was  not  to  he  delivered  until  the  money  was 
paid.  On  23d  August,  1854,  he  mortgaged  the  same  land  to 
the  plaintiffi  The  deed  to  0.  P.  Williams  was  delivered  sub- 
sequent to  the  mortgage.  The  deed  to  Williams  was  not 
proved  or  recorded. 

"  The  mortgage  was  regularly  proved  and  recorded.  Hew- 
ett told  the  plaintiff,  when  he  executed  the  mortgage,  that  he 
had  signed  the  deed  to  Williams,  but  that  it  was  not  delivered. 

"  Subsequent  to  the  mortgage,  to  wit :  on  the  19th  Decem- 
ber, 1864,  0.  P.  Williams  sold  and  conveyed  the  land  to 
Bogan. 

"The  plaintiiBf's  mortgage  contained  a  power  to  him  to 
sell  and  convey  the  land,  if  the  money,  to  secure  which  it  was 
given,  was  not  paid. 
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"  On  the  failure  of  Hewett  to  pay  the  money,  this  plaintiff 
advertised  and  sold  the  land,  and  at  that  sale  he  bought  him- 
self. 

"The  defendant,  Bogan,  entered  upon  the  land,  and  cut 
down  twenty-five  or  thirty  acres,  and  was  cultivating  the 
same. 

"  I  thought,  as  the  mortgagor  was  out  of  possession,  and  a 
third  person  was  in  the  possession,  that  the  mortgagee  might 
maintain  trespass  to  try  titles. 

"  I  did  not  rely  at  all  on  the  plaintiff's  sale  and  purchase, 
inasmuch  as  he  bought  himself.  But  if  he  had  sold  and  con- 
veyed to  a  third  person,  under  the  power  in  his  mortgage,  I 
should  have  held  such  sale  and  conveyance  good. 

"  I  thought  that  inasmuch  as  Hewitt  had  not  delivered  the 
deed  to  0.  P.  Williams,  when  he  made  the  mortgage  to  the 
plaintiff,  that  he  (the  plaintiff)  thus  obtained  priority,  and 
had  of  course  the  legal  title. 

"The  plaintiff  had  a  verdict." 

The  defendant  appealed,  and  now  moved  this  Court 

For  a  nonsuit: 

1.  Because  a  mortgagee,  before  a  regular  foreclosure,  can- 
not maintain  an  action  in  his  own  name  of  trespass  to  try 
titles  against  the  mortgagor,  or  a  party  claiming  under  the 
mortgagor. 

And  for  a  new  trial:  ^, 

1.  Because  his  Honor  charged  the  jury  that  the  plaintiff, 
as  mortgagee,  could  maintain  an  action  against  the  defend- 
ant, to  recover  possession  of  the  mortgaged  premises,  before 
a  regular  foreclosure,  when  the  Act  of  1791  expressly  de- 
clares that  no  mortgagee  shall  be  entitled  to  maintain  any 
possessory  action  for  the  real  estate  mortgaged,  even  after 
the  time  allotted  for  the  payment  of  the  money  secured  by 
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tb3  mortgage  is  elapsed ;  but  the  mortgagor  shall  be  deemed 
the  owner  of  the  land. 

2.  Because  Landon  Hewett,  under  whom  plaintiff  claimed 
as  mortgagee,  had  no  interest  in  the  land  at  the  date  of  plain- 
tiff's mortgage,  having  sold  and  conveyed  all  his  interest  to 
0.  P.  Williams,  of  which  the  plaintiff  had  notice,  as  proved 
by  Landon  Hewett  himself,  plaintiff's  own  witness. 

3.  Because  the  sale  of  the  premises  by  plaintiff,  he  being 
his  own  purchaser  "for  cash,"  was  null  and  void,  and  as 
trustee  he  could  not  legally  become  a  purchaser  to  the  preju- 
dice of  the  mortgagor,  or  those  claiming  under  him. 

Wright,  for  appellant. 

Bobo,  contra. 

[Authorities  cited :  Durand  vs.  Isaacs,  4  McC.  54 ;  Stoney 
vs.  ShuUz,  1  Hill  Ch.  465 ;  Thayer  vs.  Cramer,  1  McC.  Ch. 
895;  Taylor  vs.  StocJcdale,  3  McC.  302;  Sugden  on  Pow. 
472;  Act,  1791,  5  Stat.  169;  10  Johns.  R.  185;  4  Kent 
Com.  146, 190 ;  1  Cane  Cases,  1 ;  2  Hill  Ch.  622.] 


The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  In  Durand  vs.  Isaacs,  4  McC.  54,  an  application 
was  made  to  the  Court  of  Law  to  foreclose  a  mortgage  of 
real  estate  where  the  mortgagor  was  out  of  possession,  but 
his  alienee  (it  is  presumed)  was  in  possession.  The  jurisdic- 
tion of  the  Court  was  denied,  upon  the  terms  of  the  Act  of 
1791.  That  Act  changed  the  theory  of  law  (which,  upon 
condition  broken,  made  the  mortgagee  the  owner  of  the  land,) 
in  the  case  when  the  mortgagor  was  in  possession ;  in  which 
case,  in  order  to  avoid  delay  and  expense  in  foreclosing  the 
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mortgage,  and  for  the  purpose  of  barring  the  equity  of  re- 
demption, a  jurisdiction  (when  other  circumstances  men- 
tioned concurred)  was  given  to  the  *' Judges  of  the  Court  of 
Common  Pleas,"  which  our  practice  has  interpreted  to  be 
any  one  of  such  Judges,  to  cause  the  mortgaged  premises  to 
be  sold  to  pay  the  debt  secured.  The  second  section  enacted, 
that,  though  the  condition  of  defeasance  had  been  broken,  the 
mortgagor  should  not  bring  any  possessory  action,  but  the 
mortgagor  should  still  be  deemed  the  owner  of  the  land,  and 
the  mortgagee  should  be  enabled  to  recover  satisfaction  of 
his  debt,  in  the  manner  and  under  the  circumstances  before 
prescribed,  by  the  agency  of  the  Judges  of  the  Court  of 
Common  Pleas :  "  Provided  (says  the  Act)  always,  that  no* 
thing  herein  contained  shall  extend  to  any  suit  or  action  now 
pending,  or  when  the  mortgagor  shall  be  out  of  possession, 
nor  to  contravene  in  any  way  the  ordinance  entitled  'An 
ordinance  to  encourage  subjects  of  foreign  States  to  lend 
money  at  interest  on  real  estates  within  this  State;'  nor  to 
deprive  any  person  of  any  right  which  he,  she,  or  they  may 
have  at  the  time  of  passing  this  Act." 

The  question  in  the  case  of  Durandys.  Isaacs  was,  whether 
the  proviso  recited  had  relation,  by  the  words^  "  herein  con- 
tained," to  the  whole  Act,  or  only  to  the  second  section, 
which  contained  it ;  and  it  was  adjudged  that  it  had  relation 
to  the  whole  Act.  The  consequence  necessarily  followed, 
that  where  the  mortgagor  was  out  of  possession  of  the  mort- 
gaged premises,  the  parties  were  left  under  the  rule  of  the 
common  law,  which  rule  made  the  mortgagee  the  owner  of 
the  land  upon  condition  broken.  This  view  of  the  Act  of 
1791  (5  Stat.  169)  was  adopted  and  reaffirmed  by  the  case  of 
SUmey  and  ShuUz,  1  Hill  Ch.  465.  This  explicit  exposition 
of  the  proper  construction  of  the  statute  law  leaves  no  other 
conclusion  than  that  the  plaintiff  in  this  case  is  not  one  who 
is  forbidden  to  bring  a  possessory  action  by  the  statute  of 
1791,  but  is  one  who  at  common  law  was  clothed  with  the 


690  APPEALS    Af    LAW 

Mitchell  m.  Bogfto. 

title  to  the  land  in  question,  and  must  have  the  rigbt  insepa- 
rable from  such  title  to  maintain  this  action.  This  incidental 
right  cannot  be  affected  by  that  privilege' which  the  Court  of 
Equity  might  offer  to  a  mortgagor,  or  other  person  clothed 
with  his  equity  in  that  behalf,  to  extinguish  the  mortgage, 
even  after  condition  broken,  by  paying  all  that  is  due  to  the 
mortgagee.  The  position  for  a  nonsuit,  therefore,  is  ill  con- 
ceived, that  the  mortgagee  cannot  maintain  this  action  until 
he  has  regularly  foreclosed  the  right  to  redeem.  Whether 
the  plaintiff  could  lawfully  buy  the  land  at  a  sale  made  by 
virtue  of  a  power  to  sell  stipulated  in  the  mortgage,  which  is 
the  subject  of  the  third  ground  for  a  new  trial,  need  not  be 
discussed ;  for  the  plaintiff  was  entitled  to  his  action  inde- 
pendent of  any  sale,  by  force  of  the  legal  operation  of  the 
mortgage  itself. 

This  power  to  sell  real  estate,  conferred  by  the  mortgagor 
upon  the  mortgagee,  is  not  familiar  in  our  observation,  but  it 
is  sometimes  inserted  in  conveyances  by  way  of  mortgage  of 
land.  Nor  is  it  liable  to  any  legal  objection.  It  is  now  usual, 
in  England,  says  Mr.  Coote,  in  his  treatise  on  the  law  of 
mortgage,  and  it  seems  to  be  common  enough  in  various  of 
the  States  of  the  Union.  Notwithstanding  Lord  Eldon  once 
doubted  the  validity  of  such  a  power,  it  was  exerted  in  his 
time,  as  may  be  seen  in  the  case  of  Clay  vs.  Sharpe^  cited  in 
a  note,  18  Ves.  Jr.  846.  It  seems  to  have  been  adopted  to 
serve  the  ends  of  both  parties  to  the  mortgage,  accompanied 
sometimes  with  qualifications  that  look  to  investment  of  the 
surplus,  or  disposition  of  it,  for  the  benefit  of  the  mortgagor, 
and  serves  to  avoid  formidable  costs  of  foreclosure  in  equity, 
and  accumulation  of  interest  by  delay.  Enough  upon  this 
subject  may  be  seen  by  consulting  chap.  6,  p.  124,  Coote  on 
Mortgages. 

It  is  very  manifest  that  the  sale  by  Hewett  to  Williams 
was  ineffectual  as  against  the  plaintiff's  mortgage,  for  the 


APPENDIX.  691 

Columbia,  NoTember  and  December,  1857. 

delivery  of  the  deed  was  subsequent  to  it,  the  mortgage 
being  duly  recorded. 

The  motions  for  nonsuit  and  new  trial  are  dismissed. 

O'Neall,  Gloveb,  and  Munro,  JX,  concurred. 

Wardlaw,  J.  I"  think  that  the  conclusion  attained  by 
the  Court  in  this  case  is  legitimately  drawn  from  the  cases  of 
Durand  vs.  IsaacB^{4:  McC.  54,)  and  Stoney  vs.  Shultz^{l  Hill, 
Ch.,  465) :  and  those  oases  have  been  followed  by  so  many 
others,  in  the  construction  given  to  the  second  exception 
which  is  contained  in  the  proviso  annexed  to  the  second 
section  of  the  Act  of  February,  1791,  (5  Stat.  169,)  that  I 
will  not  venture  to  dissent  now.(a) 


(a)  The  following  are  oopies  of  the  Acta  of  1791,  and  1797,  referred  to  in  this 
opinion. 

*'  An  Aot  for  establishing  an  easier  and  cheaper  mode  of  reooTering  money  secared 
bj  mortgage  on  real  estates ;  and  barring  the  eqnity  of  redemption ;  and  for  abol- 
ishing the  fiotitiouB  proceedings  in  the  action  of  ejectment. 

*^Whtrea8f  mortgages  are  generally  meant  merely  as  secnrities  for  debts,  and  no 
aotaal  estate  is  intended  to  be  conveyed  by  the  mortgagor  to  the  mortgagee,  bat 
the  mortgaged  estate  is  intended,  and  ought  to  be  considered,  only  as  a  pledge  for 
the  payment  of  the  principal  and  interest  dae  on  the  debt  meant  to  be  secared ; 
and  whereas,  the  present  mode  of  foreclosing  mortgages  of  real  estates  is  tedioas, 
and  expensiye,  and  the  right  of  the  mortgagor  to  his  equity  of  redemption  is,  in 
the  present  mode  of  exercising  that  right,  attended  with  inconvenience :  Now  for 
the  easier  and  speedier  advancement  of  justice,  in  obtaining  the  payment  of  debts 
secured  by  mortgage,  and  for  ascertaining  when  the  equity  of  redemption  of  the 
mortgagor  shall  be  barred. 

<<  1.  Be  it  enacted,  hy  the  Honorable  the  Senatey  and  Soufe  of  Bjpresentatives, 
noiD  met,  and  sitting  in  General  Assembly,  and  by  the  authority  of  the  same, 
That  on  judgment  being  obtained  in  the  Court  of  Common  Pleas  on  any  bond, 
note,  or  debt,  secured  by  mortgage  of  real  estate,  it  shall,  and  may  be  lawful  for 
the  judges  of  the  Court  of  Common  Pleas,  in  case  of  any  judgment  having  ]»een 
obtained  subsequent  to  the  property  being  mortgaged,  anc^  prior  to  the  obtaining 
judgment  in  the  action  hereby  allowed  to  be  commenced,  to  order  the  sale  of  the 
mortgaged  property  for  the  satisfaction  of  the  monies  secared  by  the  said  mort- 
gage, and  to  give  a  reasonable  extension  of  the  time  when  the  sale  is  to  take 
place,  not  exceeding  the  term  of  six  months  from  the  judgment,  and  also  to  give  a 
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But  my  settled  opinion  is  tbkt  that  construction  is  erro- 
neous ;  that  the  reasons,  which  have  been  assigned  for  it  are 

reasonable  credit  on  the  sale  of  the  mortgaged  premises,  not  exceeding  the  term 
of  twelve  months  from  the  sale ;  and  the  mortgagor  shall  be  forever  barred,  and 
foreclosed  by  such  sale  from  his  equity  of  redemption  in  at  complete  a  manner,  ai 
if  the  same  had  been  foreclosed  in  a  Court  of  Chancery ;  any  lav,  osago  or  euf- 
tom  to  the  contrary  thereof  in  any  wise  notwithstanding.  Provided  always,  that 
if  at  any  time,  before  such  sale,  the  mortgagor  shall  tender  to,  or  pay  into  the 
hands  of  the  plaintiff,  or  his  agent,  or  attorney,  or  to  the  sheriff,  all  the  principal 
money,  and  interest  meant  to  be  secured  by  such  mortgage,  and  also  the  costs  of 
the  suit,  the  sale  shall  not  talce  place,  but  the  mortgagee  shall  enter  satisfaction  on 
the  said  mortgage,  and  the  mortgaged  premises  shall  be  forever  exempt  from  the 
said  mortgage. 

<'  2.  And  be  it  further  enacted^  by  the  authority  /{foresaid,  That  no  mortgagee  ahall 
be  entitled  to  maintain  any  possessory  action  for  the  real  estate  mortgaged,  even 
after  the  time  allotted  for  the  payment  of  the  money  secured  by  the  mortgage  is 
elapsed ;  but  the  mortgagor  shall  still  be  deemed  the  owner  of  the  land,  and  the 
mortgagee  as  owner  of  the  money  lent,  or  due,  and  shall  be  entitled  to  recover  satis- 
faction for  the  same  out  of  the  land,  in  the  manner  above  set  forth.  Provided 
always,  that  nothing  herein  contained  shall  extend  to  any  suit  or  action  now  pend- 
ing, or  when  the  mortgagor  shall  be  out  of  possetsion,  nor  to  contravene  in  any 
way  the  ordinance  entitled  "  An  ordinance  to  encourage  subjects  of  foreign  States  to 
lend  money  at  interest  on  real  estates  within  this  State,"  nor  to  deprive  any  person 
or  persons  of  any  right  which  he,  she,  or  they  may  have  at  the  time  of  passing 
this  Act. 

<<  3.  And  be  it  further  enacted,  by  the  authority  aforesaid^  That  where  the  same 
lands  are  mortgaged  at  divers  times,  the  debts  mennt  to  be  secured  by  such  mort- 
gages shall  be  paid  in  the  order  the  same  are  recorded  agreeable  to  law,  and  in 
no  other  order ;  any  law,  nsage,  or  custom  to  the  contrary  thereof  in  any  wise 
notwithstanding."— ^cf  1791,6  iStof.  169. 

''  An  Act  to  explain  and  amend  the  Act  entitled  '  An  Act  for  establishing  an  easier 
and  cheaper  mode  of  recovering  money  secured  by  mortgage  on  real  estates,  and 
barring  the  equity  of  redemption  \  and  for  abolishing  the  fictitious  proceedings  xa 
the  action  of  ejectment.' 

**  Whereas  under  the  Act  entitled  '  Ati  Act  for  establishing  an  easier  and  cheaper 
mode  of  recovering  money  secured  by  mortgage  on  real  estate,  and  barring  the 
equity  of  redemption ;  and  for  abolishing  the  fictitious  proceedings  in  the  action  cf 
ejectment,'  doubts  have  erisen  whether  a  mortgagee  taking  a  release  of  the  equity 
of  redemption  firom  his  mortgagor,  can  be  considered  as  legally  and  fViIIy  seized 
of  the  premises  mortgaged,  inasmuch  as  that  Act  discloses  that  the  premises  mort- 
gaged are  still  to  be  deemed  the  estate  of  the  mortgagor,  and  only  a  pledge  id  tbe 
hands  of  the  mortgagee,  who  is  not  thereby  vested  with  any  legal  estate,  and  there- 
fore cannot  be  benefited  by  such  a  release. 

<<  1.  Be  it  ther^ore  enacted^  by  Ifte  Honorable  the  Senate,  and  House  qf  Beprs9en>' 
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insufficient,  that  it  strains  the  words  used  by  the  Legislatore, 
and  that  it  produces  discrepancies  and  confusion  in  the  appli- 
cation of  an  important  statute.  According  to  the  circum* 
stance  of  a  mortgagor's  being  or  not  being,  at  some  time 
yet  unascertained,  in  that  condition  which  is  expressed  by 
the  words  "  out  of  possession,"  the  rights  of  all  persons,  in 
any  way  connected  with  a  mortgage,  are  widely  varied.  Two 
systems  prevail  in  the  two  classes  of  cases  thus  distinguished : 
the  number  of  cases  in  the  class  least  numerous  is  consider- 
able, if  not  almost  equal  to  the  number  in  the  other ;  to  one 
or  the  other  class,  a  case  may  often  be  assigned  at  the  will 
of  one  party,  without  consultation  with  others  whose  interests 
^re  affected,  and  without  even  notiee  to  them :  and  the  differ- 
ence is  not  merely  a  difference  in  remedies,  and  forms  of 
proceeding,  but  always  a  difference  in  legal  principles  and  in 
tribunals,  and  sometimes  in  the  value  and  eztent  of  rights, 
if  not  their  very  existence.  In  the  hope  that  inquiry  may  be 
excited,  and  that  at  some  future  time  symmetry  and  unifor- 
mity may  be  restored  to  the  law  upon  this  subject  of  daily 
occurrence,  or  the  reasons  for  the  distinction,  which  I  con- 
sider so  mischievous,  more  clearly  pointed  out  than  they  have 
yet  been,  I  will  indicate  the  views  which  have  led  to  my 
opinion.  If  I  should  be  tedious  some  apology  for  that  may 
proceed  from  the  high  respect  which  I  entertain  for  the  opin- 
ions of  judges  from  whom  I  will  differ,  and  especially  for 
those  of  Judge  NoTT,  whose  arguments  chiefly,  I  will  be  rash 
enough  to  assail. 

.  The  case  of  Durand  and  Isaacs,  came  to  judgment  in  Novem- 
ber, 1826,  thirty-five  years  after  the  Act  of  1791  was  passed, 
and  twenty-six  years  after  the  rule  of  Court  to  regulate  the 
practice  of  ordering  sales  under  its  first  section,  was,  without 

tntivts,  now  met,  and  Bitting  in  Oeneral  Assembly,  and  by  the  authority  cfthe  same. 
That  all  releases  of  the  eqaity  of  redemption^  made  since  the  passing  of  the  said 
Act,  or  hereafter  to  be  made,  shall  have  the  same  force  and  effect  in  law  as  if  the 
said  Act  had  not  been  papsed."— Ad  1797, 5  Stai.  34. 
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reference  to  any  distinction  between  cases,  adopted.(a)  Then 
the  important  distinction  made  by  the  mortgagor's  being  out 
of  possession,  was  for  the  first  time  announced.(J)  The  dif« 
ficolt  circumstance  in  the  case  was  that  Shubael  Lawrence, 
the  person  in  possession  of  the  mortgaged  premises,  had 
entered  under  an  absolute  conveyance  to  himself  from  the 
mortgagor,  executed  more  than  six  months  after  the  date  of 
the  mortgage,  and  before  the  mortgage  was  registered.  Judge 
Gantt  on  the  Circuit,  upon  application  made  to  him  by  the 
mortgagee  for  an  order  of  sale,  did  not,  upon  the  supposition 
that  Lawrence  was  a  party  before  him,  between  whom  and 
the  mortgagee  he  was  to  decide,  hold  that  the  registry  Acts 
gave  to  Lawrence's  conveyance  priority  over  the  mortgage : 
nor  did  he  upon  the  supposition  that  only  the  mortgagee 
and  mortgagor  were  before  him,  hold  that  Lawrence's  rights 
would  not  be  affected  by  the  order  of  sale,  but  that  they 
would  remain  to  be  considered  in  a  contest  between  the  par- 
chaser  and  him ;  but,  after  hearing  Lawrence's  affidavit,  ho 
held  that  the  proviso,  in  the  second  section  of  the  Act  of 
1791,  "  had  no  relation  to  the  first"  section,  under  which 
the  Court  of  Common  Pleas  was  authorized  to  order  the  sale. 
And  then,  impliedly  acknowledging  the  relation  which  had 
just  been  denied,  he  went  on  to  hold  that  "the  time  when 
the  mortgagor's  being  out  of  possession  shall  prevent  the 
mortgagee's  obtaining  an  order  for  the- sale  of  the  lands 
mortgaged,  must  be  construed  to  be  the  date  of  the  execu- 
tion of  the  mortgage."  He  added  doubtfully  '*  that  an  order 
for  sale  would  not  affect  the  rights  of  third  persons,  who 
did  not  claim  under  the  mortgagor  subsequent  to  the  mari- 
gage :"  and  granted  the  order  for  sale. 

Judge  NoTT,  delivering  the  opinion  of  the  Court  of  Ap- 
peals, then  composed  of  three  judges,  first  established  to  his 
own  satisfaction,  that  the  proviso,  annexed  to  the  second 

(a)  MiUer'8  Comp.  16,  24,  39. 

(6)  See  Bottfdeatix  ada.  The  Treasurers,  1825,  3  McC.  142. 
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section  of  the  Act,  extended  to  the  first  section  as  well  as  to 
the  second ;  and  coming  then  to  the  exception  "  when  the 
mortgagor  shall  be  ont  of  possession,"  said,  "  The  reason  of 
the  exception  is  obvious.  When  the  mortgagor  is  out  of 
possession,  the  right  of  some  third  person  must  be  involved, 
and  according  to  the  forms  of  proceeding  in  a  common  law 
Court,  such  third  person  could  not  be  a  party ;  and  it  would 
be  nugatory  to  order  the  sale-  of  a  man's  property,  who  was 
not  brfore  Court.  For  the  purchaser  would  acquire  nothing 
more  than  a  right  to  bring  a-  possessory  action  for  the  land, 
which  is  still  reserved  to  the  mortgagor  by  the  Act.  It 
was  intended  in  sach  case  to  leave  the  party  [mortgagee,] 
to  his  remedy  in  the  Court  of  Equity,  where  he  might  bring 
all  the  parties  before  the  Court,  and  by  a  single  operation 
obtain  his  money  or  foreclose  the  equity  of  redemption,  and 
to  draw  from  that  Court  only  those  cases  in  which  the  par- 
ties could  have  an  ample  remedy  in  a  Court  of  law,  which 
could  not  be  had  where  others  than  the  immediate  parties  to 
the  contract  were  concerned.  I  am  of  opinion  that  this  is 
not  one  of  the  cases  provided  for  by  the  Act,  and  that  the 
remedy  is  in  the  Court  of  Equity  only.  The  order  of  the 
Court  below  for  the  sale  of  the  property  must  be  reversed." 

Whether  the  result  of  the  case  of  Durand  yb.  Isaacs  might  be 
reached  by  some  other  reasoning,  is  now  immaterial.  These 
observations  of  Judge  Nott,  although  made  upon  the  express 
assumption,  that  when  the  mortgagor  is  out  of  possession  the 
rights  of  some  third  person  must  be  involved,  and  made  in  a 
case  where  strong  rights  of  a  third  person  were  set  up  and  not 
denied,  have  established  as  a  general  rule  in  our  law  Courts^ 
that  whenever  tbe  mortgagor  is  out  of  possession,  the  Act  of 
1791  is  ineflFectual  either  to  give  jurisdiction  to  the  Common 
Pleas  under  its  first  section,  or  to  regulate  the  rights  of  mort- 
gor  and  mortgagee  under  the  second  section.  They  were 
approved  by  the  Court  of  Appeals  in  Equity  in  Stoney  vs. 
ShultZf  (1  HilL  Ch.  497,)  and  were  there  carried  forward  to 


696  APPEALS    AT    LAW. 

Mitohell  tw.  Bogan. 

the  results,  that  a  mortgagee  might,  as  at  common  law-,  enter 
upon  the  mortgaged  land  left  vacant,  or  take  the  profits,  even 
by  distress,  of  those  portions  of  it  which  were  in  the  posses- 
sion of  the  mortgagor's  tenants.  The  case  now  in  hand  only 
deduces  a  plain  corollary  in  holding  that  a  mortgagee  may, 
as  at  common  law,  recover  possession  of  the  mortgaged  land, 
from  the  mortgagor's  vendee. 

To  understand  the  reasons  for  and  against  the  distinction 
which  I  purpose  to  combat,  a  clear  conception  is  necessary, 
of  the  rights  of  various  parties  under  a  mortgage  before  the 
Act  of  1791,  and  of  the  changes  wrought  by  that  Act,  con- 
nected with  its  appendant,  the  Act  of  1797,  (5  Stat.  311,)  upon 
cases  confessedly  within  its  operation.  I  will  advert  to  only 
a  few  particulars,  which  may  be  suggestive  of  others. 

Before  the  Act,  the  legal  ownership  of  the  land  wasj  on 
the  execution  of  a  deed  of  mortgage,  transferred  to  the  mort- 
gagee, subject  to  be  divested  by  the  performance  of  the  con- 
dition. A  legal  right  of  reentry,  on  performance  of  the 
condition,  remained  in  the  mortgagor  and  his  heirs;  but 
after  breach  of  the  condition,  the  mortgagee's  estate  became 
at  law  absolute  and  indefeasible.  The  mortgagor's  equity  of 
redemption  after  breach,  not  recognized  at  law,  was  enforcible 
in  equity  until  it  had  been  foreclosed,  and  was  there  con- 
sidered not  a  mere  right  but  an  estate :  the  mortgage  being 
there  held  to  be  a  mere  security  in  the  nature  of  personal 
assets.  An  equity  of  redemption  was  not  subject  to  the  lien 
of  a  judgment,  or  to  levy  under  Rjieri facias, -{a)  but  in  equity 
assignments,  devises,  incumbrances,  and  rights  of  succession 
after  death,  were  freely  permitted  in  reference  both  to  the 
land  and  the  mortgage — the  equity  of  redemption  on  one 
hand,  and  the  security  attended  by  the  legal  title  on  the 
other.  Upon  death  of  the  mortgagor,  without  previous 
assignment  or  incumbrance  of  his  interest,  the  equity  of 

(a)  4  MoC.  340 ;  Coote  on  Mort  58-6. 
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redemption  passed  to  his  devisee  or  heir :  upon  like  death  of 
the  mortgagee,  the  land  passed  to  his  heir  or  devisee,  in  trust, 
for  his  executor,  the  owner  of  the  debt  secured.  A  union  of 
the  legal  estate  and  the  equity  of  redemption,  constituted  a 
perfect  title;  and  as  a  sale  by  the  mortgagee,  after  an  effective 
release  made  to  him  of  the  equity  by  the  owner  thereof,  con- 
veyed such  a  title  to  a  purchaser,  so  did  a  sale  made  by  con- 
joint authority  of  the  owners  of  the  two  interests,  the  equity 
and  the  security,  such  as  a  sale  made  under  proceedings  in 
equity  had  between  these  owners.  A  simple  foreclosure  of 
the  equity  of  redemption  made  the  mortgagee's  title  irredeem- 
able by  any  person  whose  right  had  been  foreclosed :  but  to 
make  it  perfect,  all  who  had  a  right  to  redeem  must  have 
been  made  parties.  So,  also,  a  release  of  the  equity  made 
by  the  mortgagor,  whilst  it  belonged  to  him,  was  effective ; 
but  other  persons  having  the  right  to  redeem  were  not 
bound  by  the  release,  if  they  were  in  no  way  parties  to  it. 
The  right  to  redeem  extended  (with  special  exceptions)  to 
all  who  were  assignees,  incumbrancers,  or  successors  of  the 
mortgagor's  equity,  and  might  have  been  enjoyed  by  various 
parties  in  succession ;  each,  by  paying  all  the  debts  for  which 
the  land  was  security;  prior  in  obligation  to  his  own  debt,  or 
his  own  acquisition  of  right,  obtaining  the  legal  estate,  sub- 
ject to  redemption  by  those  who  followed  him ;  but  the  right 
to  redeem,  if  opposed,  always  required  the  aid  of  a  Court  of 
Equity  for  its  enforcement,  and  was  not  complete  in  fruition 
until  there  had  been  a  reconveyance  from  the  owner  of  the 
legal  estate.  A  mortgagee's  right  to  pursue  all  legal  reme- 
dies, for  collection  of  the  mortgage  debt,  was  not  restrained 
by  a  Court  of  Equity,  except  perhaps  where  after  foreclo- 
&ure  he  had  rendered  redemption  impossible  by  selling  the 
land,  and  then  sought  at  law  an  unpaid  balance  :(a)  any  pro- 
proceedings  at  law  after  foreclosure  opened  the  foreclosure 

r 

(a)  Coote  on  More.  *516,  *352. 
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and  restored  the  equity  of  redemption.  However  common 
may  bave  been  a  sale  of  mortgaged  land  decreed  by  the 
Conrt  of  Equity  in  this  State,  or  in  Ireland,  a  sale  was  de- 
creed in  the  English  Chancery  only  in  certain  peculiar  cases, 
and  always  with  just  reference  to  the  equities  that  subsisted 
between  the  mortgagor  and  a  purchaser  from  him,  as  to  the 
payment  of  any  balance  that  stood  unpaid.(a)  When  a  sale 
did  take  place,  the  right  of  further  proceeding  at  law  by  the 
mortgagee  for  a  balance  seems  not  to  have  been  questioned. 

The  Act  of  February,  1791  undertook,  in  some  measure  at 
least,  to  establish  at  law  the  doctrines  which,  before,  had  pre- 
vailed in  equity  concerning  mortgages. 

The  first  section  was  intended  to  meet  so  much  of  the  title 
as  speaks  of  an  '^  easier  and  cheaper  mode,"  &c.,  than  the 
mode  of  foreclosing  by  bill  in  equity,  which  in  the  preamble 
is  denominated  "  tedious  and  expensive."  It  empowers  the 
Court  of  Common  Pleas  to  order  a  sale  of  the  mortgaged 
land  for  satisfaction  of  the  mortgage  debt,  whereby  the  mort- 
gagor shall  be  barred  of  his  equity  of  redemption ;  but  con- 
fines this  new  remedy  to  the  case  where  a  judgment  is 
obtained  against  the  mortgagor,  on  the  bond  or  other  evi- 
dence of  the  debt  which  is  secured  by  the  mortgage,  and 
another  judgment  against  him  has  intervened  between  the 
execution  of  the  mortgage,  and  this  judgment  for  the  mort- 
gage debt.  The  proviso  to  this  section,  to  remove  the 
inconvenience  mentioned  in  the  preamble,  of  the  mortgagor's 
being  driven  to  a  bill  in  equity,  for  redemption  after  breach 
of  the  condition,  allows  him  to  procure  satisfaction  of  the 
mortgage,  at  any  time  before  sale,  by  tender  or  payment  of 
the  amount  due. 

This  section  might  have  stood  alone,  and  so  standing 
wo^ld  have  given  a  convenient  cumulative  remedy  in  the 
special  case  provided  for.    The  judgment  for  the  mortgage 

(a)  Ooote  on  Mort.  •612;  Riley'i  Ch.  Cwm,  110. 
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debt  would  have  been  in  lieu  of  an  accounting  concerning 
it  had  in  equity,  and  the  order  of  the  law  Court  io  place  of  a 
decree  for  sale  made  at  the  instance  of  a  mortgagee.  But 
if  there  had  been  no  interveuing  judgment,  the  law  Court 
would  have  been  without  authority  to  make  an  order  of 
sale  for  satisfaction  of  the  mortgage ;  and  without  such  an 
order,  or  aid  from  equity,  the  mortgagee  could  not,  either  by 
himself  or  by  the  SherifiJ  have  sold  the  land  dischaged  from 
the  equity  of  redemption,  nor  have  claimed  surplus  proceeds 
of  a  sale  of  it  made  under  a  judgment  older  than  his  mort- 
gage, nor  have  enforced  the  redemption  of  it  from  an  older 
mortgage.  Connected  with  the  second  section,  which  estab« 
lishes  the  legal  ownership  of  the  land  in  the  mortgagor,  the 
first  section  becomes  more  extensive  in  its  operation;  or 
rather,  the  reason  for  its  special  provision  becomes  apparent 
from  the  new  rights  which  result  to  the  mortgagee,  and 
which  render  an  order  for  sale  unnecessary  in  many  of  the 
oases  not  provided  for.  By  force  of  the  second  section,  if 
there  be  no  intervening  judgment,  the  mortgagee  can  sell  the 
land,  now  the  mortgagor's,  under  his  judgment  for  the  mort- 
gage debt,  and  take  the  proceeds  after  satisfaction  of  judg- 
ments older  than  the  mortgage,  if  there  should  be  any  such : 
he  can  sell  subject  to  an  older  mortgage;  all  junior  judg- 
ments and  mortgages  he  may  disregard;  and  in  general, 
after  obtaining  his  judgment  at  law  for  the  mortgage  debt, 
he  needs  no  special  aid,  except  that  given  by  the  first  section 
of  the  Act,  to  remove  a  judgment  which  intercepts  the  pro- 
ceeds of  his  own  judgment  on  their  way  to  serve  the  lien  of 
his  mortgage.  We  see  that  the  Act  contemplated  a  general 
system. 

The  second  section  makes  the  great  change  in  the  law  of 
mortgages,  and  of  this  by  far  the  most  important  clause  is 
that  which  enacts  that  the  mortgagor  shall  be  owner  of  the 
land,  even  after  breach  of  the  condition.  That  the  mort- 
gagee should  not  recover  the  possession,  nor  have  any  other 
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incident  of  ownership,  is  only  a  consequence  of  this  clause; 
yet  the  particular  concerning  possessory  actions  is  first  set 
forth  negatively,  and  the  general  affirmative  rule  is  after- 
wards introduced  so  as  to  appear  subordinate,  as  if  it  had 
been  mentioned  merely  to  illustrate  e  corUrario^  the  prominent 
particular. 

The  proviso  annexed  to  this  section  saved  from  the  infiu- 
ence  of  the  section,  or  perhaps  of  the  Act,  first,  suits  then 
pending ;  second,  cases  '*  where  the  mortgagor  shall  be  out 
of  possession;"  third,  the  provisions  of  "an  ordinance  to 
encourage  subjects  of  foreign  States  to  lend  money  at  in- 
terest on  real  estates  within  this  State;"  and,  fourth,  all 
rights  which  existed  at  the  time  the  Act  passed. 

The  ordinance  here  mentioned  was  passed  in  1784,  (4  Stat. 
692.)  It  enables  aliens,  who  may  lend  money  in  this  State, 
to  become  mortgagees,  and  to  prosecute  -suits,  whether  their 
sovereign  be  at  war  with  the  United  States  or  not ;  to  avail 
themselves  of  the  covenants  in  their  mortgages,  and  to  obtain 
decrees  in  Chancery  for  the  sale  of  mortgaged  lands;  but 
not  themselves  to  acquire  possession  of  the  lands,  or  to  be- 
come absolute  owners  thereof  by  any  decree  for  simple  fore- 
closure. The  new  remedy  given  by  the  first  section  of  the 
Act,  if  it  were  intended  to  be  cumulative,  (as  it  seems  plainly 
to  be,)  (1  McC.  Ch.  222,)  could  not  have  hurt  these  foreign 
creditors,  nor  have  affected  the  rights  of  their  debtors,  any 
mordf  than  every  increase  of  facilities  for  enforcing  contracts 
can  be  said  to  affect  the  rights  of  contracting  parties.  How. 
if  at  all,  any  of  the  provisions  of  the  second  section  could 
have  been  unjust  or  injurious  on  either  side,  it  is  useless  now 
to  consider.  The  fear  of  exciting  distrust,  or  of  disturbing 
contracts  made  in  refeience  to  special  legislation,  no  doubt, 
suggested  in  great  caution  the  exception  concerning  this 
ordinance.  To  the  other  exceptions,  recurrence  will  be  had 
hereafter. 

The  third  section  of  the  Act  was  probably  designed  to 
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gaard  against  evils  which  had  been  experienced  from  the 
defeat  of  an  intermediate  mortgage,  by  a  subsequent  one's 
acquiring,  through  aid  of  the  first,  the  legal  estate  ;  and  from 
tacking,  and  from  secret  incumbrances. 

The  fourth  and  fifth  sections  substituted,  in  the  trial  of  title 
to  lands,  the  action  of  trespass  for  that  of  ejectment,  "  rarely 
understood  but  by  professors  of  the  law."  These  sections  were, 
however,  so  deficient  in  details  that  at  the  next  session  of  the 
Legislature,  in  December,  1791,  an  important  directory  amend- 
ment was  deemed  necessary.    (7  Stat.  276.) 

Judge  Brevard,  in  his  notes  upon  this  Act,  (1  Brev.  Dig. 
176,)  criticizes  the  careless  use  in  the  first  section  of  "  Judges" 
for  Courts  and  of  "judgment  in  the  action  hereby  allowed  to 
be  commenced,"  for  the  judgment  first  above  *rtientioned.  A 
review  of  the  Act  would  point  to  more  substantial  defects,  of 
which  some  have  been  supplied  by  Acts  of  the  Legislature, 
rules  of  Court,  and  decided  cases,  and  some  remain  to  become 
subjects  of  future  contention.  But  in  the  question  of  con- 
struction now  before  us,  which,  as  will  be  seen,  turns  much 
upon  grammatical  propriety,  mere  trifles  may  serve  to  settle 
the  standard  of  accuracy,  which  we  should  impute  to  the  pen- 
man of  the  Act.  Attention  is,  therefore,  called  to  these  words 
near  the  beginning  of  the  second  section;  "i«  elapsed,"  and 
"  but  the  mortgager  shall  be  still  deemed  owner  of  the  land, 
and  the  mortgagee  as  owner  of  the  money  lent  or  due,  and 
[he]  shall  be  entitled  to  recover  satisfaction  for  the  same  out 
of  the  land,  &c."  Would  the  writer  of  this  be  incapable  of 
mistake  in  his  use  of  the  tenses  7 

The  Act  of  1797,  (5  Stat.  811,)  shows  in  the  preamble,  the 
strong  force  which  doubters  had  ascribed  to  the  provision,  that 
the  "  mortgagor  shall  be  still  deemed  owner  of  the  land,"  and 
the  forgetfulness  of  all  third  persons  which  prevailed  in  attri- 
.  buting  a  necessary  and  uniform  effect  in  all  cases  to  a 
transaction  between  mortgagor  and  m^tgagee,  if  those  words 
are  to  be  understood  in  their  narrow,  literal  sense,  as  descrip* 
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tive  of  only  two  individuals.  The  enactment  gives  effect  to 
what  it  calls  **  releases  of  the  equity  of  redemption :"  a  clear 
misnomer  Judge  Nott  says,  in  State  v.  Laval,  (4  McC.  840 ;) 
an  inconsistency  to  which  only  legislative  power  could  give 
effect,  Judge  Brevard  seems  to  think,  (1  Brev.  Dig.  177,  note.) 
The  Act  of  1797  certainly  does  not,  by  its  words,  conduce  to 
a  clear  conception  of  the  scheme  of  the  Act  of  1791,  but  its 
purport  and  effect  are  easily  reconciled  with  that  scheme,  when 
that  has  been  clearly  perceived. 

Throughout  the  Acts  of  1791,  and  1797,  (as  has  been  just 
hinted  at  in  reference  to  the  latter,)  mortgagor  and  mortgagee 
only  are  mentioned,  without  allusion  anywhere  to  the  transfer 
of  the  rights  of  either  party,  by  act  in  his  lifetime,  or  by  his 
death.  Yet  it  surely  was  intended,  and  such  has  been  the 
received  interpretation,  that  the  assignee  or  executor  of  a 
mortgagee  should  have  the  same  rights  and  remedies  as  he 
himself  had :  all  to  whom  his  rights  come  are  included  under 
the  term  inortgagee.  In  like  manner  the  heir  or  devisee  of  a 
mortgagor  must  have  been  intended  to  have,  and  has  been 
understood  to  have,  the  same  legal  ownership  and  the  same 
right  of  disencumbering  the  land  by  payment,  as  the  mort- 
gagor himself.  The  inference  is  natural  that  the  term  vnorU 
gagor  included  every  one  who  should  stand  in  the  place  of 
the  mortgagor,  who  should  have  his  legal  estate  and  his  right 
to  disencumber  it,  whether  heir,  devisee,  donee  or  vendee. 
Amidst  the  changes  and  divisions  of  right,  which  the  acts 
and  death  of  the  mortgagor  may  produce,  a  class  of  third  per- 
sons might  arise,  who  would  have,  at  law  or  in  equity,  his 
right  to  disencumber  the  mortgaged  land  for  their  benefit,  but 
not  his  legal  estate  in  it, — such  as  his  executor,  his  subsequent 
mortgagee,  his  judgment  creditor,  and  various  representa- 
tives and  encumbrancers  of  his  alienee  or  successor.  These 
the  Act  could  not,  for  many  purposes  have  embraced  under 
the  term  mortgagor j  although  their  rights  spring  out  of  and 
are  regulated  by  the  enactments  concerning  the  mortgagor. 
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Here  it  may  be  observed,  that  although  the  distinction, 
(which  is  still  kept  in  view,  however  distant,)  rests  upon 
close  adherence  to  the  very  words  used  in  one  part  of  the 
Act,  its  supporters  must  admit  a  wide  extension  of  other 
words,  by  intendment. 

After  this  examination  of  the  Act  of  1791,  and  its  exegeti- 
cal  supplement  of  1797,  a  hasty  view  of  the  changes  wrought 
by  it,  in  cases. confessedly* within  its  operation,  will  bring  us 
to  a  special  consideration  of  the  distinction,  that  excepts  many 
cases  from  these  changes,  and  of  the  reasons  which  have  been 
assigned  in  its  support. 

Under  the  Act,  an  instrument  called  a  mortgage  has  a 
meaning  widely  different  from  that  which  its  words,  in  its 
ordinary  form  express:  as  different  as  the  condition  ex- 
pressed in  a  bail  bond  is  from  the  condition  which  by  statu- 
tory authority,  is  imputed  to  it.(a)  If  a  mortgage  were  writ- 
ten so  as  to  conform  exactly  to  its  legal  meaning,  it  would  be 
hard  to  range  it  under  any  known  head  of  the  law:  and  with- 
out respect  to  form,  it  must  be  treated  as  if  it  were  so  written. 
It  is  not  a  conveyance,  either  under  ancient  law  or  under  the 
Statute  of  uses ;  for  it  transfers  no  estate  in  the  land  what- 
ever. It  is  not  the  acknowledgment  of  a  condition  subse- 
quent,.by  which  the  estate  of  the  mortgagor  may  be  defeated, 
nor  the  stipulation  by  the  owner  of  land  of  a  covenant,  which 
runs  with  the  land  and  imposes  a  burden  on  it;  for  such  a 
condition,  or  such  a  covenant,  can  be  created  only  when  an 
estate  in  the  land  is  transferred.  Perhaps,  it  might  be  pro- 
perly considered  the  creation  of  a  power  to  be  exercised  on 
contingency :  but  no  ordinary  creation  of  a  power  without 
an  estate  has  its  encumbering  effect.  It  is  an  agreement  by 
deed  properly  attested,  which  is  permitted  by  intendment  of 
the  statute  law,  to  cause  a  lien  upon  the  land  mortgaged  by 
it;  and  effect  is  given  to  the  lien  through  an  irrevocable 
power  to  sell  the  land,  or  procure  the  sale  of  it,  in  a  certain 

(a)  1  Strob.  808. 
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manner  and  upon  a  certain  contingency.  This  power,  ex- 
press or  implied,  is  contained  in  the  agreement,  and  the  exe- 
cution of  it  has  relation  to  the  deed  which  created  it. 

Many  of  the  terms  of  art  appropriate  to  a  common  law 
mortgage  are  not  strictly  applicable  to  this,  our  mortgage 
under  the  Act  of  1791,  and  when  applied  to  it,  tend  to  mis- 
lead, if  their  signification  be  not  properly  modified.  There 
can  be  under  the  Act,  no  redemption,  before  sale  for  satis- 
faction, for  no  estate  to  be  redeemed,  has  passed  from  the 
mortgagor,  or  those  who  hold  under  him,  until  a  sale  which 
bars  their  title.  What  is  generally  called  the  equity  of  redemp- 
tion, is  a  hgal  right  in  the  owner  of  the  land  to  disencumber 
it :  if  in  one  who  does  not  own  the  land,  there  should  be  an 
equitable  right  to  satisfy  the  mortgage  for  his  own  benefit,  it 
would  be,  before  sale,  an  equity  to  disencumber,  and  not  to 
redeem :  in  possible  cases,  after  sale,  a  right  to  redeem  might 
exist.  There  can  be  no  simple  foreclosure,  for  if  all  right  to 
disencumber  was  taken  away,  and  nothing  more  done,  there 
would  still  be  no  estate  in  the  mortgagee.  The  release  of  the 
equity  of  redemption,  is  a  conveyance  of  the  land  to  him  who 
has  the  incumbrance. 

With  the  debt  secured  by  the  mortgage  may  pass  the  se- 
curity, and  whatever  right,  legal  or  equitable,  the  act  or 
death  of  the  mortgagee,  or  of  any  person  deriving  right  from 
him,  can  give  to  another  in  the  debt,  the  same  may  it  give  in 
the  security,  if  that  remain  undischarged. 

The  mortgagor  and  every  person  who  acquires  his  estate, 
may  alien,  encumber  and  in  every  way  dispose  of  the  land,  as 
if  there  was  no  mortgage :  the  land  remaining,  in  the  hands 
of  every  one  to  whom  it  may  come,  subject  to  the  original 
lien,  (if  there  be  no  special  equity  exempting  it,)  and  that  lien 
remaining  liable  to  be  satisfied  by  every  owner  of  the  land, 
until  the  sale  for  satisfaction  shall  have  been  bad. 

So  long  as  the  mortgagor  remains  owner  of  the  land,  every 
judgment  against  him  acquires  on  the  land  a  legal  lien(a)  sab- 

(a)  1  McC.  344;  4  MoC.  341 ;  5  Rich.  Eq.  1. 
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ject  to  the  mortgage:  and  so  subject  the  land  may  be  sold 
under  any^./a.  against  the  mortgagor  subsequent  to  the  mort- 
gage. After  the  mortgagor's  estate  has  been  transferred  by 
him,  or  has  descended  from  him,  the  land  is  in  like  manner  lia- 
ble to  lien  and  sale  under  judgments  against  every.subsequent 
owner  of  it.  Thus  an  interest  to  disencumber — even  a  legal 
title,  or  a  lien  in  the  land — may  be  acquired  by  classes  of 
persons,  who  could  not  at  common  law  have  been  amongst 
those  who  might  be  entitled  to  the  equity  of  redemption. 

We  come  now  to  the  important  words  contained  in  the 
proviso  annexed  to  the  second  section  of  the  Act  of  1791, 
"  when  the  mortgagor  shall  be  out  of  possession." 

When  shall  the  mortgagor  be  said  to  be  out  of  possession  f 
When  the  possession  is  vacant  ?  {Stoney  v.  ShuUz.)  When 
his  tenant  at  will  is  in?  his  tenant  for  years?  {Stoney  r. 
ShuUz)—hi8  heir  or  devisee?  his  vendee  who  bought  and 
entered,  without  notice,  after  the  execution  of  the  mortgage  ? 
{Durand  v.  Isaacs,)  or  one  who  entered  with  notice?  or  one 
who  bought  and  entered  before  the  execution  of  the  mort- 
gage ?  an  owner  by  a  title  superior  to  any  he  ever  had  ?  an 
adverse  occupant?  a  casual  trespasser  upon  a  constructive 
possession  ? 

To  what  exact  time  does  this  being  out  of  possession  refer  ? 
to  the  date  of  the  mortgage — the  filing  of  the  suggestion  re- 
quired by  the  forty-second  rule  of  Court — ^the  service  of  the 
ten-day  rule — the  obtaining  of  judgment  for  the  mortgage 
debt :  or  the  sale  for  satisfaction  ? 

If  the  mortgagor  is  legal  owner  when  he  is  in  possession, 
and  the  mortgagee  becomes  legal  owner  when  the  mortgagor 
is  out,  what  effect,  if  any,  would,  in  various  cases,  be  pro- 
duced by  a  re- entry  of  the  mortgagor  ?  Say  before  breach  of 
the  condition,  and  after;  before  and  after  the  expiration  of  a 
lease  made  by  him ;  before  and  after  a  certain  time  from  a 
yacaocy  left  in  the  possession  ?  If  the  legal  title  cannot  again 
Bhift  without  writing,  after  the  mortgagee  has  once  entered| 


706  APPEALS    AT    LAW. 

Mitchell  9$,  Bogaa. 

who  is  legal  owner  in  the  interval  between  the  mortgagor's 
going  out  and  the  mortgagee's  entry  ? 

Can  the  mortgagor,  by  abandoning  the  possession  or  put- 
ting in  a  tenant,  at  any  time  before  the  mortgagee  com- 
mences proceedings  to  procure  a  sale,  at  his  pleasure  deprire 
the  mortgagee  of  the  cheaper  and  easier  remedy  under  the 
Act  of  1791  ?  Oan  he,  at  the  same  time,  divest  all  his  own 
judgment  creditors,  who  obtained  judgments  against  him  after 
the  execution  of  the  mortgage,  of  the  liens  which  they  had 
at  law  on  the  mortgaged  land,  whilst  he  was  legal  owner  of 
it  ?  If  he  had  remained  in  possession,  under  arrangement 
with  his  vendee^to  whom  he  had  conveyed,  can  he  also  affect 
the  liens  on  the  land,  which  judgment  creditors  of  that  ven- 
dee had  acquired  ?  If  his  vendee  is  in  possession,  what  is 
the  nature  of  the  right  which  would  be  acquired  in  the  land 
by  judgments  against  the  vendee,  after  the  mortgagor  went 
out? 

If  the  mortgagee  is  legal  owner  when  a  vendee,  of  the 
mortgagor  is  in,  why  does  not  the  statute  of  limitations  ran 
in  favor  of  the  vendee  against  the  mortgagee's  right?  (See 
Thayer  vs.  Cramer,  April,  1826,  1  McO.  Oh.  397;  Nixon  va 
Bynum,  1829,  1  Bail.  150 ;  Thayer  vs.  Davidson^  Bail.  Eq. 
426;  Smith  A  Ctitiino  vs.  Osborne,  1  Hill  Ch.  842;  Dray- 
ion  vs.  Marshall,  Bice,  £q.,  880,  885;  4  Bich.  Eq.  164;  6 
Bich.  Eq^  81.)  In  Thayer  vs.  Cramer,  decided  only  a  few 
months  before  Durand  vs.  Isaacs^  a  vendee  was  in,  yet  Judge 
NoTT,  so  far  from  considering  the  Act  of  1791  inapplicable 
to  the  case,  rested  his  opinion  upon  the  force  of  the  Act  In 
Nixon  vs.  Bynum,  two  years  after  the  decision  of  Durand  vs. 
Isaacs,  again  a  vendee  was  in,  and  again  Judge  Nott,  forget- 
ful of  the  distinction  made  by  the  mortgagor's  being  out  of 
possession,  refers  to  the  Act,  and  that  in  the  case  of  a  mort- 
gage which  preceded  it.  In  Thayer  vs.  Davidson,  mortgages 
of  real  estate  in  general  are  distinguished  from  those  of  per^ 
sonalty.    In  Smith  Jk  Cuitino  vs.  Osborne^  again  a  vendee  was 
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in  possession,  and  the  Act  of  1791  invoked  to  save  the  mort- 
gage from  the  operation  of  the  statute.  In  Drayton  vs.  Mar- 
shall^ Chancellor  Harper  showed  that  the  statute  will  run 
against  a  mortgagee,  who  has  the  fee  and  may  sue  for  the 
possession,  and  expressed  his  opinion  that  the  cases  of  Thayer 
vs.  Cramer^  and  Smith  &  Outtino  vs.  Osbamef  cannot  be  recon- 
ciled with  the  decision  in  Durand  vs.  Isaacs,  and  Stcrney  vs. 
ShuUz,  which  he  considers  to  have  determined,  "  that  where 
the  mortgagor  is  out  of  possession,  the  Act  of  1791  has  no 
operation  at  all,  but  the  mortgage  remains  in  every  respect 
as  at  common  law ;  that  is  to  say,  that  by  alienating  the  land 
and  transferring  the  possession,  the  legal  title  becomes  vested 
in  the  mortgagee,  who  may  forthwith  bring  his  action  at  law, 
if  the  mortgage  be  forfeited." 

If  a  mortgage  is  in  the  hands  of  a  mortgagee's  executor, 
who  is  owner  of  the  money  secured,  and  the  mortgagor  dies 
in  possession,  or  transfers  the  possession  to  his  vendee,  does 
this  death  or  transfer  avail  to  convey  the  legal  estate  to  the 
heir  of  the  mortgagee,  in 'trust  for  his  executor? 

The  resolution  of  these  questions  will,  I  think,  bring  con- 
viction that  "the  reason  of  the  exception  is  not  obvious;" 
that  it  is  even  unsafe  to  assume  that,  according  to  the  mean* 
ing  of  the  Legislature,  "  when  the  mortgagor  is  out  of  posses- 
sion, the  right  of  some  third  person  must  be  involved;"  and 
that  there  are  difficulties  yet  to  be  overcome,  before  the  lines 
of  the  great  distinction  that  has  been  made  can  be  clearly 
settled.  It  will,  perhaps,  appear  highly  probable  that  the 
Legislature,  in  framing  the  exception  which  has  been  made 
80  important,  thought  not  of  the  distinctions  between  prac- 
tice at  law  and  practice  in  chancery,  nor  of  the  rights  of 
third  persons,  but  only,  as  I  will  attempt  hereafter  to  explain, 
of  a  restriction,  obviously  proper  upon  the  general  rule  of 
ownership  which  had  just  been  enacted. 

It  is  inferring  the  sense  of  the  Act  from  matter  extrinsic 
and  subsequent,  to  advert  to  the  forms  of  proceeding  since 
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adopted  in  our  law  Court,  and  say  that  according  to  them  a 
third  person  could  not  be  made  a  party.  For  aught  that  is 
to  be  found  in  tbe  Act,  or  in  the  nature  of  a  law  Court,  those 
who  adopted  the  Act  may  be  supposed  to  have  expected  that 
a  third  person  would,  when  necessary,  be  so  brought  forward 
that  his  rights  might  be  adjudged,  and  be  concluded  by  an 
order  of  sale  made  under  the  first  section.  Power  is  given 
to  the  Court  of  Common  Pleas  to  order  the  sale  in  the  state 
of  affairs  specified ;  but  in  the  defectiveness  of  detail  which 
prevails  throughout  the  Act,  there  is  an  omission  of  all  di- 
rection concerning  proceedings  which  should  precede  the 
order.  Some  notice  and  some  exact  statement  of  matters 
which  might  be  confessed  or  traversed,  must  of  course  have 
been  approved,(a)  if  ever  the  course  which  would  be  taken 
was  contemplated  by  the  framers  of  the  Act.  In  1800,  a 
rule  of  Court  was  adopted,  which  has  remained  unaltered 
ever  since,  requiring  a  suggestion  and  a  rule  to  show  cause. 
It  directs  the  rule  to  show  cause  to  be  served  on  the  defend- 
ant in  the  action  brought  for  recovery  of  the  mortgage  debt; 
but  familiar  proceedings  against  garnishees  in  attachment, 
and  in  rules  to  show  cause  why  satisfaction  of  a  judgment  or 
mortgage  should  not  be  entered,  and  in  other  cases  of  sug- 
gestion and  rule  to  show  cause,  make  it  plain,  that  there 
would  be  nothing  inconsistent  with  the  practice  of  the  Com- 
mon Pleas,  for  the  rule  of  Court  to  require  notice  to  be  given 
to  any  third  person  in  possession  of  the  mortgaged  land ;  and 
for  the  Court,  in  default  of  sufiicient  cause  to  the  contrary 
shown,  to  make  an  order  conclusive  of  such  person's  rights. 
Even  exhaustion  of  the  other  means  of  the  mortgagor,  be- 
fore resort  to  the  mortgaged  land,  might  be  effected  by  suit- 
able delays  and  directions  in  the  order  for  sale,  in  cases 
where  the  rights  of  vendees,  devisees,  subsequent  mortgagees, 
or  other  third  persons,  brought  to  the  view  of  the  Court,  de- 

(a)  4  MoC.  265. 
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Berved  special  favor.  In  at  least  one  reported  case,  third 
persons  were  made  parties  to  the  suggestion  by  notice,  and 
no  objection  seems  to  have  been  taken.  McClure  vs.  Mounce, 
2  McC.  424;  Cont.(a)  The  prevailing  practice  should  not 
be  considered  to  furnish  a  legitimate  exposition  of  the  Act, 
unless  it  appears  to  employ  all  the  power  which  the  Court 
might  under  the  Act  exercise. 

The  argument  in  favor  of  the  distinction  in  question,  as- 
serting the  incompetency  of  a  common  law  court  to  give 
ample  remedy,  where  any  person  besides  the  "immediate 
parties"  to  the  mortgage  is  concerned,  sets  forth  the  circum- 
stance of  the  mortgagor's  being  out  of  possession  as  a  crite- 
rion, by  which,  according  to  the  intention  of  the  Act,  those 
cases  in  which  resort  must  be  had  to  the  Court  of  Equity, 
where  by  a  single  operation  justice  might  be  done  to  all  par- 
ties in  interest,  may  be  distinguished  from  the  other  cases,  in 
which  the  order  for  sale  made  at  law  would  be  adequate.  I 
do  not  profess  to  be  familiar  with  equity  practice,  and  do 
not  feel  that  any  doubtful  proposition  is  necessary  to  the 
support  of  the  general  opinion  which  I  have  upon  the  mat- 
ter in  hand.  But  upon  this,  which  is  the  main  head  of  the 
argument  I  have  to  meet,  some  reference  to  equity  practice, 
and  some  alternative  views  of  matters,  upon  which  two 
opinions  may  be  held,  will  serve  to  show  that  the  division  of 
oases  between  the  two  Courts,  which  has  been  imputed  to 
the  Legislature,  however  specious,  is  not  sound. 

A  Court  of  Equity,  dealing  with  a  common  law  mortgage, 
does  not,  in  general,  consider  any  person  entitled  to  redeem, 
besides  those  who  can  show  a  title  to  the  estate  of  the  mort- 
gagor, (the  equity  of  redemption ;)  if  there  be  fraud  or  col- 
lusion to  the  detriment  of  third  partie8,(J)  as  if  assignees, 
executors,  or  trustees  refuse  to  enforce  their  right,  creditors 
or  other  parties  interested  may  file  their  bill  for  relief.(c) 

(a)  Cont.  3  MoC.  146.  (b)  Coote,  ♦537.  (c)  Barnard  R.  30. 
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Judgment  creditors,  who  have  an  equitable  lien  on  the  mort* 
gagor's  equity  of  redemption,  coming  in  to  redeem,  must 
make  the  persons  legally  entitled  to  the  equity  of  redemp- 
tion,(a)  such  as  executors  or  assignees  of  a  bankrupt,  parties 
to  their  bill.  In  a  bill  for  foreclosure,  ^parties  should  be 
made  of  all  persons  directly  interested  in  the  result — the 
persons  entitled  to  either  the  legal  estate,  the  money,  or  the 
equity  of  redemption.  The  eldest  mortgagee  has  the  legal 
estate,  and  he  only  can  have  such  a  foreclosure  as  establishes 
an  indefeasible,  irredeemable  legal  title :  persons  who  became 
mortgagees  or  assignees  of  the  equity  of  redemption,  or 
creditors  by  judgment  against  the  owner  of  it,  after  the  fil- 
ing of  the  bill,  are  affected  by  the  notice  which  arises  from 
lis  pendenSj  and  are  bound  by  the  decree  without  having  been 
made  formal  parties.  With  respect  to  all  intermediate  en- 
cumbrancers, the  rule  appears  to  be  that  the  decree  of  fore- 
closure will  bind  all  those  who  are.  parties  to  the  bill,  but  not 
the  rest  ;(&)  and,  consequently,  a  second  mortgagee  or  other 
subsequent  encumbrancer,  who  is  not  a  party  to  the  bill, 
may,  on  payment  of  the  first  mortgage  debt  and  costs,  re- 
deem the  first  mortgagee,  after  the  decree  obtained,  although 
the  first  had  no  notice  of  the  other  incumbrance  at  the  time 
of  the  decree.  To  the  conclusive  adjudication  of  the  rights 
brought  before  the  Court,  it  is  not  indispensable  that  parties 
should  be  made  of  the  representatives  of  all  the  rigbts,(c) 
which  the  Court,  in  its  desire  to  do  full  justice  and  prevent 
circuity,  would  require  to  be  presented,  if  they  were  known 
to  it.  Thus,  it  is  good  cause  of  demurrer  to  a  bill  of  fore- 
closure filed  by  the  heir  of  the  mortgagee,  that  the  executor 
of  the  mortgagee  is  not  a  party  ]{d)  and  even  if  the  bill  be 
not  demurred  to,  but  it  comes  out  in  the  course  of  the  hear- 

(a)  Coote  on  Mort.  *652,  *55. 

(6)  Coote,  »622  J  2  Vern.  518;  Calvert  on  Purliea  in  Equity,  •128-*187. 

(c)  2  Hill  Cb.  87 ;  11  Wheat.  304. 

(<f)  Coote,  *&19. 
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ing  that  the  executor  is  not  a  party,  the  plaintiff  cannot,  i% 
seems,  be  permitted  to  proceed;  but,  nevertheless,  if  the 
cause  proceed,  and  a  decree  is  obtained  by  the  heir  of  the 
mortgagee  without  the  executor,  it  will  be  binding  on  the 
mortgagor ;  and  it  seems  the  heirs  of  the  mortgagee  may 
either  pay  the  mortgage  debt  to  the  personal  representative 
or  give  up  the  estate. 

A  sale  for  satisfaction  of  a  mortgage  is  in  its  nature  a  more 
conclusive  proceeding  than  a  simple  foreclosure,  and  it  intro* 
duces  the  rights  of  a  new  party — the  purchaser.  It  is  there- 
fore important  that  all  persons  who  should  have  been  parties 
to  a  foreclosure,  should  be  before  the  Court  when  it  orders  a 
sale.  And  this  is  made  still  more  imperatively  necessary  by 
the  character  of  the  decree  usually  rendered  by  our  Court  of 
Equity,  for  a  sale  and  the  payment  of  the  balance,  if  any — to 
the  mortgagor  or  other  person  entitled,  if  there  should  be  a 
surplus  after  satisfaction  of  the  mortgage  ;(a) — by  the  mort- 
gagor  or  his  representative,  if  there  should  be  a  deficiency 
after  sale.  Therefore,  the  executor  of  a  mortgagor,  not  an 
indispensable  party  to  a  bill  for  foreclosure,  should  here  be  a 
party  to  a  bill  for  sale  and  payment.(6)  But  the  judgment 
creditors  of  the  mortgagor,  Bjxd  of  his  immediate  alienee, 
and  of  a  subsequent  alienee  of  the  land,  (now  the  owner  of 
the  legal  title,)  through  whom  may  be  numerous  legal  liens 
on  the  land,  would  probably  not  without  some  special  equity 
be  htere  considered  necessary  parties,  even  since  the  Act  of 
1791  ;(c)  every  creditor  being  usually  understood  to  be  re- 
presented by  his  debtor,  who,  if  entitled  to  either  the  money 
or  the  land,  should  himself  be  before  the  Court.    The  terre 


(a)  Gray  vs.  Toomer,  5  Eich.  266  j  Bail.Eq.  220;  Riley's  Ch.  C.  120;  1  MoO. 
Oh.  227. 

(6)  3  P.  Wiufl.  333,  in  noiM ;  RUej's  Ch.  Gas.  Ill ;  MoM.  Eq.  188. 

(c)  See  Haines  vs.  Beach,  3  John.  Cb.  459 ;  Finley  vs.  U.  8,  Bank,  U  Wheat. 
304 ;  Bank  vs.  Black,  2  MoC.  Cb.  344 ;  Felder  vs.  Murphy,  2  Rich.  Eq.  58 ;  RIoe'l 
Eq.  393;  2  Rich.  Eq.  185 ;  5  Riob.  Eq.  1. 
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tenantj  the  mortgagee  would  be  always  justified  in  making  a 
party  ;(a)  for  what  the  nature  of  his  right  the  mortgagee  may 
not  know,  and,  as  &r  as  practicable,  the  price  should  be  ad- 
vanced at  the  sale,  by  quieting  all  apparently  opposmg  claims. 
But  if  it  should  appear  to  the  Court  that  the  terre  tenants 
interest  is  only  that  of  a  tenant  at  will,  or  a  tenant  for  a  year, 
whose  term  would  expire  before  the  sale,  justice  in  the  par- 
ticular instance  would  be  sacrificed  to  the  preservation  of 
valuable  formalities,  if  delay  should  be  had  to  make  him  a 
party.  Suppose,  however,  that  the  fact  of  there  being  a  ten- 
ant, or  a  veudee  of  the  mortgagor,  should  not  be  brought  to 
the  knowledge  of  the  Court,  and  under  a  bill  by  mortgagee 
against  mortgagor,  a  decree  and  sale  should  take  place — what 
would  the  purchaser  acquire?  The  decree  would  be  good 
between  the  parties,  and  the  purchaser  would  acquire  all  that 
their  conjoint  rights  could,  at  the  filing  of  the  bill,  have  con- 
veyed.(i)  A  title  or  incumbrance  superior  to  the  mortgage, 
whether  derived  from  the  mortgagor  before  execution  of  the 
mortgage,  or  paramount  to  his  title,  would  be  unaffected  by 
the  sale.  If  lessee  for  a  term  was  in  under  a  lease  prior  to 
the  mortgage,  and  that  was  in  fee,  the  purchaser  would  ac- 
quire the  mortgagor's  reversion.  If  there  had  l)een  a  lease 
or  sale  by  the  mortgagor  subsequent  to  the  mortgage,  and  no 
default  of  registration  had  caused  a  transposition  of  priorities, 
the  purchaser  would  acquire,  by  relation  to  the  date  of  the 
mortgage,  a  right  to  the  land  and  to  the  immediate  posses- 
sion of  it,  if  the  legal  title  was  in  the  mortgagor  at  the  filing 
of  the  bill.  If  the  legal  title  were  then  in  a  third  person, 
perhaps  he  would  acquire  only  the  mortgagee's  rights  against 
that  person ;  possibly,  as  hereafter  mentioned,  only  an  equity 
to  be  reimbursed  out  of  the  land  the  amount  of  his  bid,  not 
exceeding  the  mortgage  debt.  Where  he  acquired  the  right  to 
immediate  possession,  he  could  not  enforce  it,  under  an  order 
of  possession  contained  in  the  decree,  against  any  person  who 

(a)  Cruger  ts.  Danid,  MoM.  Eq.  196, 174.  {h)  Bail.  Eq.  338. 
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was  not  a  party  or  privy  to  the  bill,  or  affected  by  the  notice 
wrismgfTom  lis  pendens.  He  could,  however,  assert  his  right  by 
action  against  any  occupant  who  resisted  it ;  although  against 
any  person  who  could  not,  as  above,  be  turned  out  under  an 
order,  the  decree  would  not  be  conclusive,  and  he  would  be 
compelled  to  establish  by  evidence  aliunde  the  execution  of 
the  mortgage,  and  subsequent  entry  under  the  mortgagor; 
and  would  be  liable  to  any  defence  that  might  show  invalid- 
ity of  the  mortgage  for  fraud  or  other  causes,  or  its  discharge 
by  payment  or  other  means.  The  chief  difficulty  is,  that  the 
purchaser  might  be  liable  to  redemption  or  disencumbering 
(one  or  the  other,  according  as  he  should,  or  should  not,  be 
held  to  have  acquired  the  legal  title)  by  any  person  who  held 
the  mortgagor's  legal  estate,  or  a  specific  lien  on  it,  and  had 
not,  by  being  made  a  party,  received  regular  notice  of  the 
sale  before  it  was  made.  I  am  aware  that  a  notion  has  pre- 
vailed, and  to  some  extent  is  countenanced  by  dicta  in  our 
reports,  that  registry  is  such  eflfectual  notice  to  all  the  world 
that  a  purchaser  from  the  mortgagor,  when  the  mortgage  has 
been  duly  registered,  not  only  takes  subject  to  the  lien  of  the 
mortgage,  but  is  made  a  privy  so  as  to  be  bound  by  proceed- 
ings against  the  mortgagor.  If  this  is  correct,  there  would 
rarely  be  an  occasion  for  a  purchaser  to  desire  more  than  a 
decree  against  the  mortgagor.  Sometimes  a  mortgagor's 
vendee  may  have  peculiar  claims  to  favor,  as  where  he 
bought  without  notice  of  the  mortgage,  after  its  execution 
but  before  its  registration,  and  before  the  expiration  of  the 
prescribed  time  for  registration,  within  which  time  it  was 
registered.  Beyond  such  special  cases  there  seems,  however, 
in  general,  great  force  in  the  reasons  which  every  vendee  of 
a  mortgagor  might  urge,  in  support  of  his  right  to  redeem 
or  disencumber,  after  a  sale  under  proceedings  to  which  he 
was  not  a  party.  He  might  well  say  that  registry,  although 
notice  to  prevent  the  acquisition  of  priority  by  a  subsequent 
conveyance,  and  to  rebut  a  plea  of  purchase  for  valuable 
ToL.  XI— 46 
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eonsideration  without  notioe,(a)  is  not  notioe  for  all  purpoees; 
that  notice  of  an  instrument  claimed  to  be  a  mortgage  being 
registered,  may  be  accompanied  by  notice  that  it  is  forged, 
or  fraudulent,  or  paid,  or  released,  or  otherwise  invalid ;  that 
after  a  mortgagor's  conveyance  of  the  land,  his  vendee  should 
no  more  be  bound  by  his  acknowledgments,  de&ult,  or  un« 
successful  defence,  than  by  his  second  conveyance,  or  bis 
direct  collusion  with  the  mortgagee ;  and  that  as,  in  conform- 
ity with  the  indulgence  which  in  equity  was  intended  to 
prevent  forfeiture  upon  breach  of  the  condition,  an  express 
notice  to  the  mortgagor  is  required  by  the  Act  of  1791  as 
well  as  by  equity  practice,  giving  him  full  opportunity  for 
payment  before  the  sale,  so  the  same  notice  and  oppcMrtunity 
fihould  be  given  to  a  third  person  who  has  acquired  the  mort- 
gagor's estate  with  its  incidents,  before  he  should  be  barred 
•of  his  right  to  disencumber  or  redeem. 

Admit  then  that  when  a  sale  has  taken  plaee  under  a 
decree  made  on  a  bill  by  mortgagee  against  mortgagor,  a 
vendee  of  the  mortgagor,  not  a  party  to  tbe  bill,  may  hold 
the  land  by  paying  the  mortgage  debt.  If  the  purchaser  has 
bid  just  the  amount  of  the  mortgage  debt  and  coats,  (&)  the  sale 
is  in  efifect  an  assignment  of  the  mortgage^  and  upon  tbe 
vendee's  payment,  the  purchaser  would  be  reimbursed  al- 
though disappointed  of  his  purchase.  If  the  purchaser  has 
bid  less  than  the  mortgage  debt,  and  the  balance  haa  been 
ooUected  from  the  mortgagor's  other  assets ;  the  purchaser 
may  possibly  be  restricted  to  reimbursement  of  his  bid,  by 
an  equity  which  would  be  in  either  the  mortgagor  or  his 
vendee,  according  to  tbe  circumstances  which  should  or 
should  not  make  the  vendee's  title  subject  to  the  obligation  of 
paying  the  mortgage  debt.(c)    And  if  the  purchaser  has  bid 

more  than  tbe  mortgage  debt,  and  the  excess  has  been  i^ 

"— —  ■■  ■    ■  .J. ..... . ..-,  ■    ■  ■  ■  ■  ■ 

(a)  Bail.  Eq.  422. 

(6)1  Bill,  Ch.,  499. 

(c)  2  John.  Cb.,  128;  5  flieb.  9q.  1. 
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plied  to  judgments  against  an  insolvent  moFtgagor,  the  pur- 
chaser's reimbarsement  may  be  limited,  by  the  extent  of  the 
vendee's  liability,  to  a  sufficiency  to  satisfy  the  mortgage. 

It  is  plain  that  there  are  cases  where  conflicting  claims  and 
complicated  circumstances  would  so  depress  the  price,  if  all 
parties  in  interest  were  not  bound  by  the  proceedings,  that 
it  would  be  expedient  for  a  mortgagee  not  only  to  resort  to 
the  Court  of  Equity,  but  to  be  careful  that  all  persons  inter- 
ested should  be  concluded  by  the  decree.  And  it  is  not 
doubted  that  the  Court  of  Equity  would  be  watchful  to  have 
all  proper  parties  brought  before  it,  and  where  existing  inter- 
ests had  in  the  progress  of  a  cause  been  concealed  from  its 
view,  would  protect  them  when  afterwards  they  should  claim 
recognition.  But  a  decree  had  between  mortgagee  and  mort- 
gagor only,  would  bind  them,  and  under  it  there  would  usu- 
ally be  a  saleable  interest  from  which  sometimes  a  mortgagee 
might  obtain  satis&ction,  without  injury  to  the  purchaser,  the 
mortgagor  or  any  other  person,  although  a  third  person  might 
haye  an  interest  in  the  land  sold. 

Most  of' the  remarks  that  have  been  made  conoerning  a 
decree  in  equity  for  sale,  apply  to  an  order  for  sale  made  at 
law  under  the  Act  of  1791.  The  difference  between  the  two 
Courts,  in  reference  to  this  subject,  is  in  practice  not  in 
principles.  Notwithstanding  the  fullest  exertion  by  the  law 
Court  of  all  its  power  under  the  Act,  there  would  be  cases 
where  adequate  relief  could  be  had  only  in  equity ;  other 
cases  might  suggest  a  wish  that  the  rules  of  the  law  Court  *' 
were  better  adapted  for  applying  on  all  suitable  occasions,,  the 
new  remedy  which  the  framers  of  the  Act  seem  to  have 
thought  so  valuable.  But  even  if  the  practice  now  prevail- 
ing under  existing  rules  be  taken  as  an  exposition  of  the  Act, 
an  order  of  sale  would  have  at  least  the  same  effect  as  a 
decree  between  mortgagee  and  mortgagor ;  it  would  be  con- 
clusive of  all  rights  subsequent  to  the  date  of  the  mortgage 
under  an  extreme  opinion  ns  to  the  efficacy  of  registry : 


716  APPEALS    AT    LAW. 

Mitchell  v9,  Bogan. 

under  a  contraiy  opinion,  it  would  be  subject  to  the  rigbts 
of  persons  who  were  not  parties  or  privies ;  it  would  be 
rarely  unproductive  to  the  mortgagee,  never  absolutely 
nugatory. 

What  has  been  said  must  have  already  suggested  the  re- 
flection that  the  distinction  between  cases  founded  upon  the 
circumstance  of  the  mortgagor's  being  out  of  possession,  doss 
not  correspond  with  the  other  distinction  between  cases 
where  complete  justice  cannot  be  done  by  proceedings  be- 
tween mortgagee  and  mortgagor,  and  those  where  it  can  be. 
Why  should  the  case  of  a  vacant  possession  differ  from  one 
of  actual  occupancy  by  the  mortgagor  ?  No  third  person 
may  be  concerned  in  either,  and  title  gives  legal  possession. 
Why  should  a  tenant  at  will,  or  tenant  for  a  year,  or  other 
temporary  occupant  holding  under  the  mortgagor,  deprive 
the  law  Court  of  jurisdiction,  and  divest  the  mortgagor  of 
his  legal  title  7(a)  A  purchaser  and  everybody  else  may 
know  that  no  opposing  right  will  be  set  up,  or  if  it  should 
be,  that  it  would  be  easily  overcome.  If  every  terre-  ten- 
ant shall  be  presumed  to  have  an  opposing  right,  does  the 
rule  embrace  an  overseer  of  the  mortgagor  upon  a  planta- 
tion on  which  the.  mortgagor  does  not  himself  reside  ?  If  the 
existence  of  right  in  a  third  person  renders  the  case  unfit  for 
a  law  Court,  what  principle  is  there  which  makes  such  exis- 
tence less  influential  when  it  is  clearly  proved  by  other  evi- 
dence, than  when  it  is  presumed  from  possession  ?  A  mort. 
gagor  may  be  out  of  possession  (in  the  sense  attributed  to 
that  phrase  in  Stoney  vs.  ShuUzj)  and  yet  a  purchaser  be 
willing  to  give  the  full  price  of  the  land  for  a  title  to  it,  made 
by  the  conjoint  authority  of  mortgagee  and  mortgagor.  More 
than  that,  a  mortgagor  may  remain  constantly  in  actual 
occupancy,  and  yet  important  rights  in  the  land  subsist  in 
third  persons.  Take  the  case  of  a  'second  mortgagee  or  of  a 
vendee  of  the  mortgagor  by  whose  permission  the  mortgagor 
continues  in  possession.    Both  of  these  cases  would  be  con- 

(a)  2  MeO.  146. 
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Bidered  as  oomiDg  witbin  the  Act,  and  Iq  botb,  the  Court  of 
Common  Fleas,  according  to  its  present  practice,  woald  order 
a  sale ;  yet  in  both  there  are  rights  of  a  third  person,  which 
eqaity  would  not  conclude  without  a  hearing. 

In  referenc  to  Judge  Nott's  remarks  made  in  Durand  vs. 
Isaacs,  it  is  easy  to  see  that  the  law  Court  would  make  no 
nugatory  order  for  the  sale  of  "  a  man's  property  who  was  not 
before  the  Court,"  but  would  order  the  sale  of  the  interest 
which  was  mortgaged :  and  if  that  man's  property  is  subject 
to  this  interest,  the  purchaser  would  acquire  some  superiority. 
The  man  in  possession,  even  if  he  bought  bona  Jide  without 
knowledge  of  the  mortgage  would  aJEter  the  sale  be  in  a  con- 
dition similar  (not  worse,  probably  better,)  to  that  of  one 
whose  land  without  actual  notice  to  him  had  been  sold  under 
a  judgment  that  had  lien  on  it  when  he  bought  it;  the  pur- 
chaser under  the  order  for  sale  would,  against  every  right  of 
a  third  person  derived  from  the  mortgagor,  have  much  better 
chance  of  indemnity,  than  he  would  have  had  against  a  defect 
in  the  debtor's  title,  if  he  had  purchased  land  under  ekfieri/acias. 

So  as  to  the  purchaser's  acquiring  merely  a  right  to  bring 
a  possessory  action  for  the  land,  it  may  be  observed  that  in  no 
case  could  a  purchaser  under  an  order  for  sale  made  in  the 
Common  Pleas,  if  resisted,  come  to  enjoyment  without  an 
action.  He  would  be  obliged  to  'bring  possessory  action 
against  a  mortgagor  himself,  who  refused  to  yield  possession, 
even  where  no  right  of  a  third  person  was  pretended,  unless 
perhaps  the  Court  of  Law,  altering  its  rules,  should  do  what 
it  never  yet  has  done,  give  to  him  such  order  and  process 
for  enforcing  the  delivery  of  possession  as  a  Court  of  Equity 
will  in  a  proper  case  give  after  a  decree  for  sale.(a)  The  right 
to  bring  and  to  maintain  a  possessory  action  is  often  the  first 
fruit  of  a  title  the  most  perfect. 

When  it  was  said  that  the  purchaser  would  acquire  nothing 
more  than  a  right  to  bring  a  possessory  action  for  the  land, 

(a)  Blake  ru.  SeHven,  2  HIU,  812. 
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^*  which  18  still  reserved  to  the  mortgagor  by  the  Act^^  I  think 
there  must  have  been  some  inadyertencd.  '  If  the  case  was  a 
proper  one  for  the  action  of  the  Court,  and  the  order  was 
made  against  the  mortgagor,  defendant  in  the  suit,  it  would 
bind  him,  and  it  cannot  surely  have  been  meant  that  in  that 
ease  the  land  would,  after  sale,  be  still  reserved  to  him  bj 
the  Act.  If  a  third  person's  being  in  possession  rendered 
the  case  unsuitable  for  the  Court,  then  the  argument  was, 
that  the  Act  did  not  apply  to  it  at  all,  and  consequently  the 
land  was  the  mortgagee's.  Has  rmrtgagor  been  misprinted 
for  mortgagee  f  The  land  is  never  reserved  to  the  mortgagee 
by  the  Act ;  if  by  reason  of  the  inapplicability  of  the  Act 
the  case^  the  legal  title  was  in  the  mortgagee,  a  sale  under 
proceedings  between  him  and  the  mortgagor  would  amount 
to  a  sale  made  by  his  agent,  and  the  purchaser  would  acquire 
at  least  his  estate — ^the  legal  title  subject  to  redemption  by  a 
third  person  who  had  the  mortgagor's  equity.  Was  mort- 
gagor  used  to  include  all  persons  who  had  the  mortgagor's 
right,  and  by  larkd  was  the  equity  of  redemption  meant,  as 
reserved  ?  That  is  not  reserved  by  the  Act.  Or  was  it  the 
right  to  bring  a  possessory  action  and  not  the  land  or  the 
equity,  which  was  meant  as  reserved,  and  as  reserved  to  the 
mortgagee?  This  is  not  given  by  the  Act,  and  would  pass 
to  the  purchaser  with  the  legal  estate. 

I  am  persuaded  that  no  division  of  cases  between  law  and 
equity,  founded  on  the  circumstance  of  the  mortgagor's  being 
out  of  possession,  was  ever  thought  of  in  the  framing  of  the 
Act  of  1791,  and  that  no  respect  for  the  rights  of  either  of 
the  original  parties  to  a  mortgage,  or  of  a  purchaser  at  a 
sale  for  satisfaction,  or  of  any  third  person,  4K>uld  have  sug- 
gested an  exception  from  the  Act  of  all  cases  where  that 
circumstance,  as  it  has  been  understood,  should  be  found  to 
exist.  • 

What  then  was  meant  by  the  exoeptioni  "  when  the  mort- 
gagor shall  be  out  of  possession  ?"   With  less  confidence  than 
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I  feel  in  rejecting  the  construction  heretofore  given,  I  yen- 
tare  to  offer  anothei*. 

I  think  that  the  exception  was  meant  either  to  refer  exda- 
sively  to  a  state  of  things  existing  at  the  ratification  of  the 
Act,  or  to  such  present  and  future  extinction  of  the  mort- 
gagor's rights  as  rendered  inappropriate  the  ownership  in 
him  which  was  enacted  as  the  general  rule.  There  is  doubt, 
therefore  weakness,  shown  by  two  explanations  of  that  which 
has  but  one  meaning ;  yet  I  exhibit  this  weakness,  because 
the  subject  admits  of  no  absolute  certainty.  These  two  explan- 
ations are  closely  allied,  one  or  the  other  may  meet  with 
£Ayor,  according  to  the  preconceptions  of  different  persona, 
and  both  are  free  from  such  decided  objections  as  I  hare 
urged  against  that  which  has  been  adopted.  Both  are  very 
simple,  and  tbey  may  have  been  overlooked  on  that  account* 

Before  the  Act,  the  circumstance  of  the  mortgagor  being  out 
of  possession  was  not  unknown  to  the  law  of  mortgage,  and 
although  the  penman  of  the  Act  was  neither  a  careful  writer, 
nor  probably  a  well  drilled  practitioner  of  the  law,  I  con- 
ceive that  he  was  a  man  of  liberal  views  and  general  informa- 
tion. He  may  be,  upon  good  reasons,  presumed  to  have 
understood  that  the  statute  of  limitations  would  not  run 
against  the  mortgagor's  equity  of  redemption,  so  long  as  any 
portion  o'f  the  land  remained  in  the  possession  of  the  mort- 
gagor or  his  heir,  but  would  run  when  the  mortgagor  was 
out  of  possession ;  (a)  and  further,  that  possession  is  actual  or 
legal — ^in  deed  or  in  law — and  may  be  held  by  title  only  where 
there  is  no  opposing  occupancy,  or  by  agent  or  lessee;  so 
that  the  statute  would  not  run  against  the  equity  of  re- 
demption so  long  as  any  portion  of  the  land  was  held  by 
any  person  claiming  for  or  under  the  mortgagor.  Having  a 
general  knowledge  of  the  pre-existing  law,  the  legislator 
turned  the  mortgagor's  equity  into  a  legal  estate,  and  left  to 

(a)  PoweU  on  Mort  AVT;  SeL  Ob.  C«.  65  ;  8  Atk.  225. 
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the  mortgagee  only  a  Tight  to  obtain  satisfaction  by  sale  of 
the  land :  and  when  naturally  he  desired  to  guard  against  any 
mischievous  operation  of  these  changes,  no  expedient  was  so 
likely  to  occur  to  him,  according  to  the  usual  course  of  par- 
liamentary composition,  as  a  ''  provided  always,  that  nothing 
herein  contained."  How  far  shall  the  state  of  things  now 
existing  be  disturbed?  may  have' been  asked.  The  answer, 
it  may  well  be  supposed,  would  have  been  of  this  kind: 
"  Suits  already  commenced  by  the  mortgagee  for  the  land 
(perhaps,  too,  suits  for  the  mortgage  debt)  shall  not  be  affected 
— inducements  heretofore  held  out  to  foreign  creditors  shall 
be  unaltered,  no  person  shall  be  deprived  of  any  right  that 
he  now  has.  Bight,  however,  is  different  from  remedy;  it 
does  not  include  the  mortgagee's  legal  capacity  to  take  the 
profits  or  sue  for  the  land,  or  any  other  privilege  which  is 
merely  remedial ;  the  real  rights  are,  on  one  hand,  to  the 
money,  and  on  the  other  to  have  the  land  afker  payment.(a) 
If  this  is  not  so,  why  say  any  thing  about  suits  pending, 
(whether  for  land  or  money ;)  present  rights,  in  their  large 
sense,  would  cover  all ;  and  if  the  Act  is  not  to  extend  to  any 
mortgage  now  existing,  of  course  it  cannot  extend  to  any  suit 
heretofore  brought  by  the  mortgagee."  When,  as  I  suppose, 
with  this  understanding  of  rights,  pending  suits  were  ex- 
cepted, possessory  actions  already  terminated  by  judgment 
or  by  delivery  of  possession  to  the  mortgagee,  would  natur- 
ally have  been  thought  of.  Shall  the  mortgagor  be  owner 
of  the  land  in  these  cases?  "Surely  not;  nor  in  cases  where 
the  mortgagee  has  entered  upon  land  never  occupied  by 
the  mortgagor,  or  land  from  which  the  the  mortgagor  has 
voluntarily  withdrawn  or  been  rejected.  In  all  such  cases 
the  mortgagor  must  rely,  as  heretofore,  upon  his  equity  of 
redemption."  Such  cases  would  all  be  cases  where  the  mort- 
gagee's possessory  right  had  already  been  exerted,  and  would 

(a)  MoM.  Eq.  13. 
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all  be  incladed  under  the  phrase,  "the  mortgagor  out  of  pos- 
session;"  giving  to  the  yrori possession  its  largest  signification, 
and  under  the  word  mortgagor j  including  here,  as  in  other 
parts  of  the  Act,  every  person  claiming  under  the  mortgagor. 
With  the  meaning  and  purposes  which  I  have  thus  indicated, 
I  suppose  the  penman  of  the  Act  to  have  drawn  the  proviso. 
He  awkwardly  used  first  the  term  now^  and  soon  afterwards 
the  words  "  at  the  time  of  passing  this  Act :"  and  as,  I  think, 
with  some  vague  conception  of  a  future  being  referred  to  by 
the  latter  form  of  expression,  and  probably  with  a  remem- 
brance of  the  ^' shall  or  may,"  so  common  in  legislative 
language,  he  wrote  ^'mortgagor  sJiall  be  out  of  possession," 
when  he  meant  may  be  out^  or  is  out  This  is  an  inaccuracy 
not  greater  than  the  Act  exhibits  in  other  instances  that 
have  been  pointed  out;  and  it  seems  to  me  strange  that  an 
important  distinction,  amounting  to  a  repeal  of  the  Act  in 
almost  half  of  the  cases  embraced  by  its  other  words,  should 
by  ingenious  speculations,  be  built  upon  the  use  of  one  auxil- 
iary verb  rather  than  another  by  a  slovenly  writer.  A  slight 
confirmation  of  the  meaning  which  this  explanation  gives  to 
the  exception,  may  be  drawn  from  the  close  connection  of 
the  first  two  clauses  of  the  proviso,  shown  by  the  conjunction 
or,  whilst  between  them  and  the  others,  and  between  the 
other  two,  the  disjunctive  nor  is  used,  (inaccurately,  as  the 
sentence  is  formed.)  It  is  as  if  the  writer  had  said,  this  mat- 
ter  shall  not  extend  to  either  of  these  two,  nor  to  that,  nor  to  that. 

It  may  be,  however,  that  present  rights,  as  a  general 
phrase,  did  include  the  superfluous  particulars  of  pending 
suits  before  mentioned,  and  that  the  Act  was  not  expected  to 
embrace  pre-existing  mortgages.  I  ought  to  think  so,  for  so 
it  appeared  as  a  plain  matter  of  course  to  Chancellor  Harper's 
discriminating  mind.  {Drayton  v.  Marshall,  Bice  Eq.  883.) 
What  then  did  "  when  the  mortgagor  shall  be  out  of  posses- 
sion" mean  ?  Something  future ;  but  it  may  be  something 
which  will  appear  plain  to  those  who  adopt  the  signification 
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of  possession  and  mortgagor  before  given.  The  Act  of  1797, 
removed  doubts  about  what  it  calls  the  release  of  the  equitj 
of  redemption ;  but  it  cannot  be  reasonably  imputed  to  the 
framer  of  the  Act  of  1791,  that  he  intended  to  enact,  that  a 
conjunction  of  the  rights  of  mortgagor  and  mortgagee  in  the 
latter  should  not  make  him  owner  of  all  that  pertained  to 
both.  It  could  not  have  been  intended  to  extend  the  rule 
that  '^  the  mortgagor  shall  be  deemed  owoer  of  the  land"  to 
cases  of  such  conjunction,  either  before  or  after  the  passiqg  of 
the  Act,  effected  by  release,  conveyance  or  other  means.  All 
Buch  cases  may  well  have  been  considered  as  coming  under 
the  phrase  "mortgagor  out  of  possession:''  that  is  where 
neither  legal  nor  actual  possession  would  be  in  the  mortgagor 
or  any  person  deriving  right  from  him.  All  conceivable 
transfers  to  the  mortgagee,  or  his  representative,  by  the  mort- 
gagor or  his  representative  of  the  rights  which  the  mortgagor 
had  immediately  after  the  execution  of  the  mortgage,  ought 
of  course  to  have  been  excepted  from  the  general  rule  of 
ownership  which  was  enacted :  no  other  words  in  the  Act 
except  them,  and  they  may  all  come  under  the  words,  ^'  when 
the  mortgagor  shall  be  out  of  possession. 

It  will  be  seen  that  I  consider  the  question,  whether  the 
proviso  extended  to  the  first  section  of  the  Act  as  well  as  to 
the  second,  unimportant.  I  conceive  that  it  imposed  restrictions 
upon  the  general  rule  enacted  in  the  second,  and  that  to  cases 
out  of  the  general  rule  the  remedy  given  by  the  first  was  not 
expected  to  apply,  and  would  be  ill-adapted. 

To  paraphrase  the  second  section  so  as  to  express  my  sense 
of  its  meaning,  I  would  write  it  thus,  giving  to  mortgagor  hnd 
mortgagee  the  signification  before  explained : 

T?ie  mortgage  shall  be  deemed  a  mere  security  for  the  ddd 
intended  to  be  secured  by  it ;  and  the  mortgagor  shall  be  deemed 
owner  of  the  mortgaged  land,  until  it  may  be  sold  for  satisfacUoa 
of  the  mortgage  debt.  The  mortgagee  shall  be  entitled  to  obtain 
satisfaction  out  of  the  land  by  sale^  but  shall  not  be  entitled  to 
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maintain  any  possessory  action  for  the  land,  even  after  breach  of 
the  condition  specified  in  the  mortgage.  Provided  that  nothing 
herein  contained^  introductory  of  change,  shall  extend  to  actions 
now  'pending^  or  to  cases  where  the  mortgagor's  right  of  possession 
shall  have  ceased,  or  to  an  ordinance^  Jcc,^  or  to  any  rights  now 
existing. 

These  remarks  have  been  prolonged  far  beyond  what  I 
expected  when  I  began.  I  fear  that  this  case  will  induce 
-  still  wider  departure  fVom  the  simple  rule  that  the  Legislature 
intended  to  establish.  I  think  that  I  foresee  the  irregularis 
ties,  the  shifting  and  uncertainty  of  titles,  the  defeat  of  liens, 
and  the  confusion  that  will  ensue  if  the  distinction  shall 
lopg  continue  to  prevail,  which  has  grown  out  of  the  first 
consideration  that  was  had  of  a  few  enigmatical  words  in 
a  Statute.  Therefore  I  have  expressed  my  strong  convictions 
of  error  adopted  at  the  start,  which  is  necessarily  progressive, 
and  at  every  step  must  go  farther  astray.  If  the  error  is  only 
in  myself,  my  efforts  can  do  no  harm :  but  if  by  them  othcFS 
should  be  incited  to  the  discovery  of  the  truth,  a  mischievous 
course  of  decision  may  be  arrested.  It  is  usually  wise  to 
adhere  to  what  is  settled,  even  when  its  propriety  is  doubted : 
but  sometimes  it  is  better  to  correct  an  error,  than  to  persist 
in  working  out,  by  logical  deduction,  all  the  evil  consie- 
quences  to  which  it  may  lead. 

Whitnbb,  J.    I  concur  in  the  views  here  presented. 

Motion  dismissed. 
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The  following  dissenting  opinion  of  Wardlaw,  J.,  was  not  filed  in  time 
to  be  inserted  with  the  case  as  reported  at  page  480  of  this  Tolmne. 

Union  Bank  (of  Georgia),  vs.  Hodges  &  Sbhth. 

Wardlaw,  J.  The  three  defendants  pleaded  that  on  the 
same  note  which,  in  this  action,  the  plainti£f  alleges  to  l\aye 
been  made  jointly  by  them,  the  plaintiff  had  a  former  re- 
covery against  two  of  them,  under  an  allegation  that  it  was 
made  by  those  two.  The  plea  concluded  with  a  common 
verification.  The  plaintiff  replied  that  the  former  recovery 
without  satisfaction,  was  no  bar  to  this  action :  that  is,  in 
effect  he  demurred  to  the  plea.  He  might  have  replied  that 
Robert  Smith  was  a  dormant  partner  with  the  other  two,  un- 
discovered by  the  plaintiff  until  the  commencement  of  this 
suit,  and  that  the  other  two  defendants  are  insolvent,  and  the 
plaintiff  has  yet  had  no  satisfaction.  To  this  the  defendants, 
although  they  might  have  traversed  some  of  this  new  matter, 
would  probably  have  demurred,  thereby  bringing  to  argu- 
ment the  suf&ciency  of  the  plea,  even  when  the  new  facts 
stated  in  the  replication  were  admitted. 

The  case  has  been  argued  with  the  concession  to  the  plain* 
tiff  of  every  advantage,  which  any  pleading,  by  way  either  of 
replication  or  new  assignment,  could  give  him ;  and  however 
the  pleadings  subsequent  to  the  plea  may  be  framed,  it  must, 
if  the  facts  be  such  as  the  plaintiff  states,  present  at  last  this 
question:  Does  a  judgment  on  a  joint  simple  contract  ob- 
tained against  two  of  three  joint  contractors,  without  satisfac- 
tion, bar  an  action  against  the  three  on  the  same  contract? 

I  say  on  the  same  contract,  and  here  meet  the  second  ground 
of  appeal,  which  speaks  of  other  counts  in  the  declaration 
besides  the  one  on  the  note.  If  the  plea  of  former  recovery 
concluded  with  a  verification  by  record^  and  that.was  proper, 
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prima  facie  the  contract  would  be  taken  to  be  the  same,  when 
no  new  assignment  had  been  made.  If  the  conclusion  of  the 
plea  by  a  common  verification  was  held  proper,  (on  the  ground 
that  the  identity  of  the  promises  which  in  the  former  action 
were  alleged  to  have  been  made  by  two,  with  the  promises 
alleged  to  have  been  made  in  this  action  by  three,  is  a 
fact  for  the  jury,)  then  the  plaintiflF  having  shown  no  pro- 
mises besides  that  contained  in  the  note,  (which  is  admitted 
to  be  the  same  in  both  actions,)  can  derive  no  assistance  from 
his  money  counts.  It  is  true  that  the  original  consideration, 
if  there  was  any,  might  not  have  been  extinguished  by  the 
note,  and  it  is  true  that  a  note  is  evidence  to  sustain  a  count 
for  money  had  and  received  against  the  maker :  bat  where 
no  consideration  for  the  note  has  been  shown,  and  the  note 
itself  is  extinguished,  all  counts  must  fail  which  rely  only 
upon  the  note  for  support. 

Beturning  then  to  the  question  which  I  haver  stated,  I  pro- 
ceed to  set  forth  some  grounds  for  the  opinion  that  the  former 
judgment  is  a  bar  to  this  action,  which  I  gave  hastily  oq  the 
circuit,  and  have  since  had  opportunity  carefully  to  re- 
examine. The  grounds  may  all  be  resolved  into  submission 
to  high  authority ;  for  the  arg-ument  of  the  question  has  been 
exhausted  by  the  repeated  discussions  which  have  been  had 
of  it.  Our  own  cases,  and  some  from  North  Carolipa,  which 
have  been  cited  for  the  plaintiff,  have  not  been  elsewhere 
noticed,  and  I  will  endeavor  to  see  whether  they  can  be  made 
to  resist  the  array  which  the  defendants  present. 

In  CoUyer's  Treatise  on  Partnership,  Edition  of  1848,  by  J. 
0.  Perkins,  boqk  8,  ch.  6,  sect.  7,  §  755-7,  page  657,  and 
notes  1,  2,  3,  may  be  found  a  reference  to  most  of  the  cases 
on  the  question  in  hand,  and  a  valuable  analysis  of  them. 
For  the  convenience  of  those  who  may  choose  to  refer  to  the 
cases,  I  here  bring  together  in  support  of  the  opinion  that 
the  former  judgment  is  a  bar,  tlie  following  express  decisions, 
which  have  been  made  by  eminent  judges,  and  are  sustained 
by  arguments  that  appear  to  me  unanswerable. 
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In  England  :  King  ys.  Boare^  18  Maea  &  Wels.  494, 
where  Baroa  Pabkb,  by  comparison  of  the  reports  Cro.  Jao. 
74,  and  Yelv.  67,  reoonciles  Chief  Justioe  Pophax's  opinion 
in  Brown  vs.  Wooten^  with  the  distinction  between  a  joint  and 
a  joint  and  several  obligation ;  and  carries  forward  the  views 
of  Baylby,  B.,  in  Lichmere  vs.  Fletcher,  1  Gromp.  &  Mees. 
634,  so  as  to  show  that  if  the  former  judgment  is  not  a  bar, 
an  exception  is  mfide  to  the  general  rule  that  a  joint  contract 
discharged  as  to  one,  by  an  act  of  the  promisee,  is  discharged 
as  to  all  {Nedhawks  case,  8  Bep.  186') ;  and  the  legal  effecti 
which  a  judgment  may  have  upon  one,  is  made  to  depend  oa 
contingencies  affected  by  the  will  of  another.  In  Massa- 
CHuaiETTS,  Ward  vs.  Johnson^  18  Mass.  148 ;  Oihba  v&  Bryonia 
1  Pick.  121.  In  New  York,  Pear<ie  vs.  Keam$y^  5  Hill, 
86 ;  Mo88  vs.  MoCulhch^  5  Hill,  184;  Robertson  vs.  Smith,  18 
John.  450 ;  Peters  vs.  Sandford^  et  al.  1  Denio,  224 ;  Perry  va. 
Martin^  4  John.  Ch.  Ga.  566.  In  Pennsylvania,  Smith  vs. 
Blacky  9  Serg.  &  Bawle,  142 ;  Andereon  vs.  Xevan,  1  Serg.  k 
Bawle,  884.  In  Maryland,  Mbale  vs.  EeUins,  11  Gill,  & 
John.  11.  In  United  States  Gibguit  Gouots,  Ora/tan  vs. 
United  Stated,  8  Story's  C.  C.  651,  (where  Judge  Story's  opinion 
is  pronounced  with  express  reference  to  the  case  of  ShAey 
vs.  MandevilU^  6  Granch,  258-4,  and  WilUnge  vs.  Coneejua, 
Pet.  G.  G.  R.  806,  decided  by  Judge  Washington. 

Add  the  opinions  of  Judge  Obbeb,  United  States  va  Price^ 
9  How.  98,  of  Judge  Buffin,  Shear  vs.  Qillet,  1  Dev.  Eq. 
466,  and  of  Judge  Baldwin,  2  Bob.  659,  and  one  might  be 
led  to  suppose  that  if  decisions  in  this  State  look  the  other 
way,  decisions  elsewhere  are  conflicting,  or  some  special  1^- 
islation  controls  the  Gourts  here.  In  some  of  the  United 
States  there  is  special  legislation  affecting  the  question,  such 
as  an  enactment  that  partnership  liability  shall  be  joint  and 
several,  or  that  upon  joint  contracts  suits  may  be  brougltf; 
against  some  not  all  of  the  contractors;  but  in  this  State  the 
qfiestion  is  altogether  one  of  common  law  unafieoted  by  any 
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peculiarity  of  regulation  or  practice,  and  if  our  decisions 
expose  great  authorities,  they  must,  if  they  would  command 
the  assent  of  a  learned  fraternity,  invoke  authorities  equally 
plain  and  strong,  or  rest  upon  reasons  which  were  not  pro? 
perly  estimated  in  the  cases  that  have  been  cited. 

Against  the  English  case  of  King  vs.  Hoare^  it  was  urged, 
in  argument  here,  that  it  recognizes  the  same  rale  as  to  joint 
trespassers,  which  it  establishes  as  to  joint  contractors;  whilst 
with  us  it  is  well  settled,  that  a  recovery  against  one  joint 
trespasser  (distinguished  from  a  joint  tort  feasor  in  trover, 
Began  vs.  WiUmrne,  1  Spear,  182,)  does  not  without  satisfao- 
tion,  bar  an  action  against  another;  Smith  vs.  Singktan^  2 
McM.  184.  In  answer,  it  must  be  admitted  that  we  de* 
parted  at  a  very  early  period  (  W/iOe  vs.  McNeely,  1784, 1  Bay, 
11,)  from  the  English  practice  as  to  joint  trespassers ;  so  did 
the  Courts  of  New  York,  {Livingston  vs.  Bishcp,  1  John.  B 
289 :)  but  neither  here  nor  in  New  York,  is  any  departure  as 
to  joint  contractors  professed,  and  the  reasons  which  urged  to 
it  in  cases  of  trespass,  do  not  apply  to  those  of  contract. 

On  the  side  of  the  defendants  familiar  propositions  conduct 
to  a  conclusion. 

Where  two  or  more  persons  were  bound  by  an  obligation, 
and  one  of  them  has  been  released  by  a  voluntary  act  of  the 
obligee,  all  are  released ;  and  this,  whether  the  obligation  was 
joint  and  several,  or  only  joint,  and  whether  the  act  of  the 
obligee  was  done  with  the  express  intention  of  releasing,  or 
was  only  such  as  has  the  legal  effect  of  releasing,  like  the 
obligee's  marrying  one  of  the  obligors,  or  appointing  one  of 
them  his  executor^ 

Taking  a  higher  security  extinguishes  the  right  of  action 
on  a  lower  one  for  the  same  debt.  A  joint  judgment  against 
all  the  obligors,  on  a  bond,  bars  further  remedy  on  the  bond ; 
a  separate  judgment  against  one  of  two  or  more  joint  and 
several  obligors,  does  not  extinguish  the  bond  as  to  any 
other  one,  for  it  does  not  bar  the  remedy  by  a  separate  action 
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against  that  other.  A  separate  judgment  against  one  of  two 
joint  obligors  may  not  extinguish^  the  obligation  as  to  the 
other,  but  it  bars  the  remedy  against  him ;  if  sued  separately, 
he  may  plead  in  abatement  the  non-joinder  of  his  co-obligor, 
or  in  bar  the  former  judgment,  (see  King  vs.  JSToare,):  and  if 
the  two  be  sued  together,  the  former  recovery  may  be  pleaded 
in  bar.  It  is  in  bar  and  not  in  abatement,  because  no  better 
writ  can  be  given,,  as  it  should  be  by  a  plea  in  abatement, 
and  because  a  joint  recovery  cannot  be  had,  inasmuch  as 
the  i^ght  of  action  against  one  has  been  already  enjoyed. 
More  plainly,  a  recovery  against  two  of  three  joint  obligors 
must  bar  an  action  against  the  three,  for  such  recovery  cuts 
off  all  chance  for  the  plaintiff  to  urge,  (as  might  sometimes 
be  done  when  only  one  was  at  first  sued,)  that  the  former 
recovery  was  on  a  several  and  not  on  a  joint  obligation.  A 
contract  is  between  parties :  a  j>arty  like  an  artificial  person 
may  be  sole  or  aggregate.  An  obligation  joint  and  several 
has  a  double  aspect;  when  viewed  as  several,  it  is  the  same 
as  several  distinct  obligations  of  distinct  obligors,  separate 
securities  for  the  same  debt,  or  separate  contracts  upon  which 
there  may  be  separate  judgments  although  only  one  satis- 
faction :  but  upon  a  contract  only  joint,  there  can  be  only 
ontf  judgment,  as  there  can  upon  the  same  contract,  be  only 
one  recovery  against  the  same  party.  The  plaintiff  has  by 
his  first  recovery  shown  that  there  was  but  one  contract,  and 
that  upon  that  the  party  was  the  person  or  persons  whom 
he  sued ;  he  cannot  afterwards  contradict  his  recovery,  by  say- 
ing in  another  suit,  that  the  party  was  differently  composed ; 
more  certainly,  he  cannot  recover  a  second  time  against  the 
same  persons  that  are  already  subject  to  execution. 

The  reason  for  making  a  recovery  against  others  a  defence 
for  him,  whose  obligation  may  be  said  not  to  be  extinguished^ 
is  thus  seen  to  be  technical ;  but  still  the  defence^is  founded 
on-  principles  of  justice  equal  to  those  which  require  a  plain- 
tiffin  suing  upon  a  joint  and  several  obligation,  to  treat  it 


APPENDIX.  729 


Colambia,  Norember  sad  Deoember,  1858. 


either  as  wholly  joint  hy  suing  all  together,  or  as  wholly 
several  by  suing  each  separately,  and  not  as  mixed  by  suing 
more  than  one  bat  not  all. 

For  the  plaintiff  it  has  been  urged  in  argument  here,  that 
contracts  by  partners  are  joint  and  several.  Lord  Mansfield, 
in  Bice  v.  Shute^  (5  Burr.  2618,)  said  that  "  all  contracts  with 
partners  are  joint  and  several ;"  but  he  added,  "  every  partner 
is  liable  to  pay  the  whole,"  and  this  shows  the  effect  which  at 
law  results  from  the  several  nature  of  a  partnership  contract. 
In  actions  ex  contractu  against  partners,  the  omission  of  a  per- 
son who  might  have  been  made  a  co-defendant,  is  not  ground 
of  nonsuit,  but  can  be  taken  advantage  of  only  by  plea  in 
abatement,  unless  on  the  face  of  the  declaration  or  some  other 
pleading  of  the  plaintiff,  it  appears  that  the  person  omitted 
contracted  jointly  with  those  who  are  made  defendants,  and 
is  still  living.  Those  who  are  sued  are  held  to  the  conse- 
quences of  a  waiver  of  objection,  when  they  fail  to  plead  the 
omission  of  a  co-contractor.  Mutuality  requires  that  the 
plaintiff,  too,  should  be  held  to  the  consequences  of  his  omis- 
sion. He  should  not  have  judgment  against  two  that  he 
chose  to  sue  in  the  first  action,  and  again  another  judgment 
on  the  same  contract  against  the  same  two  and  a  third,  or 
another  separate  judgment  against  the  third,  who,  (as  he  be- 
fore said)  was  not  a  contractor.  If  he  should  say,  that  the 
liability  of  the  third  was  before  unknown  to  him,  it  would 
appear  that  his  recovery  had  been  had  against  the  persons  to 
whom  he  gave  credit,  or  with  whom*  hfe  had  actually  dealt; 
and  that  by  his  own  act  he  had  put  himself  into  a  situation 
in  which  he  could  not  properly  ask  a  reconsideration  as  to 
either  them  or  anybody  else.  As  to  the  case  in  hand,  it  may 
be  observed,  that,'  if  an  unknown  dormant  partner  would 
at  all  avail  for  the  plaintiff,  the  pleadings  and  proof  should  on 
a  new  trial  be  different  from  those  that  are  now  presented. 

The  plaintiff  has  also  endeavored  to  force  into  his  service 
expressions,  which  have  been  used  in  cases  in  equity,  expla- 
VoL.  XL— 4*1 
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natory  of  the  principles  upon  which  in  equity  the  creditor  of 
a  partnership  is  permitted  to  obtain  payment  of  his  deht  oat 
of  the  assets  of  a  deceased  partner,  whilst  at  law  upon  the 
death  of  a  partner,  the  legal  remedies  against  him,  in  respect 
of  partnership  contracts,  are  extinguished,  and  the  creditor, 
being  precluded  from  suing  the  representatires  of  the  de- 
ceased, can  maintain  an  action  against  the  surviving  partner 
only.  In  Devaynes  v.  Nohh,  (1  Mer.  529,  568,)  Sir  William 
Grant  finds  a  reason  for  the  distinction  made  in  equity  be- 
tween partnership  contracts  and  other  joint  contracts,  in  bis 
apprehension  that  ^' by  the  general  mercantile  law  a  partner- 
ship contract  is  several  as  well  as  joint;''  but  he  plainly 
affirms  that  the  common  law  "  with  regard  to  partnership  con- 
tracts applies  its  own  peculiar  rule,  and  because  they  are  in 
form  joint,  holds  them  to  produce  only  a  joint  obligation, 
whose  consequences  attach  exclusively  upon  the  survivor." 
Sir  John  Leach,  in  Wilkinson  v.  Senderaon,  (1  Myl.  &  K.  582,) 
declares  *'  that  all  the  authorities  establish  that  in  the  conside- 
ration of  a  Court  of  Equity,  a  partnership  debt  is  several  as 
well  as  joint ;"  but  the  very  interference  of  a  Court  of  Equity 
implies  the  acknowledgment,  which  all  the  cases  on  the  sub- 
ject express,  that  at  law  the  obligation  of  partners  is  only 
joint. 

The  rules  concerning  the  admissibility  of  judgments  in 
evidence  have  also  been  appealed  to.  It  is  said  that  the  de- 
fendant who  was  not  before  sued,  cannot  now  plead  or  pro- 
duce the  judgment  to  which  he  was  not  a  party ;  indeed,  that 
none  of  the  defendants  can  do  so ;  for  the  parties  are  not  the 
same  in  the  two  cases,  and  a  plea  bad  for  one  defendant  is 
bad  for  alL  In  this  the  distinction  is  overlooked,  which  sub- 
sists between  oflfering  a  judgment  for  the  purpose  of  proving 
the  truth  of  the  matter  adjudged  and  of  facts  therein  involved, 
and  oflfering  it  for  the  purpose  of  proving  its  own  existenoe 
and  the  legal  consequences  thence  deducible.  For  the  latter 
purpose  the  record  of  a  judgment  is  admissible  between 
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etrangers,  and  is  oftea  the  only  oompetent  evidenoe,  as  daily 
instanoes  in  our  practioe  show.  The  defendants  here  do  not 
plead  or  desire  to  show,  that  by  the  former  recovery  the 
making  of  the  note  as  therein  alleged,  or  the  damages  which 
resulted  to  the  plaintiff  from  nonpayment  of  it,  have  been 
undeniably  established:  but  they  adduce  the  former  judg- 
ment only  to  show  that  there  is  such  a  judgment,  which  upon 
a  certain  note,  whether  forged  or  genuine,  and  under  certain 
allegations  correct  or  incorrect,  was  rendered  against  two  of 
these  defendants  as  joint  contractors ;  and  from  this  they  wish 
to  deduce  the  legal  consequence  that,  (the  identity  of  the  note 
having  been  established,)  the  plaintiff  is,  without  further  in- 
quiry about  the  note,  precluded  from  recovering  on  it  against 
the  same  two,  or  against  them  and  a  third  now  alleged  to 
have  been  also  a  joint  contractor. 

The  plaintiff's  great  authority  is  Sheehy  v.  MandevUk  and 
Jamesean,  (6  Cranch,  258.)  Upon  that  alone  rest  all  the  cases 
in  this  State  and  elsewhere,  which  although  falling  short,  as 
that  does,  of  what  is  now  held,  have  carried  this  Court  to  the 
present  decision.  That  case  has  given  occasion  for  many  ex- 
planations, excuses  and  strictures,  which  may  be  seen  in  the 
cases  before  cited ;  but  no  exposition  of  it  has  maintained  its 
sufficiency  to  establish  what  has  now  been  inferred  from  it. 
Perhaps,  in  no  view  that  could  be  taken  of  it,  would  all  its 
observation  and  argument  appear  correct,  even  if  its  ruling 
should  be  approved.  The  reputation  of  Chief  Justice  Mab- 
8HALL  can  sjrfely  endure  proof  of  his  fallibility,  and  the  slight 
inaccuracies  of  the  great  sometimes  lead  to  serious  errors. 
The  Chief  Justice  seems  himself  to  have  attributed  great  im- 
portance to  the  form  of  the  plea  filed  in  that  case  by  Mande- 
ville ;  for  he  expressed  doubt  as  to  what  would  have  been  the 
&te  of  the  plea  on  general  demurrer,  whilst  he  held  it  bad  on 
special  demurrer.  Commentators  have  suggested  that  that 
case  may  be  reconciled  with  others,  by  attention  to  the  cir- 
cumstance that  there  the  note  of  Jamesson  was  in  fact,  as  it 
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was  in  form,  the  separate  note  of  one  partner,  and  that  it  was 
taken  as  collateral  security  for  the  partnership  contract,  so 
that  the  joint  contract  was  not  by  a  judgment  on  it  extin- 
guished as  to  any  of  the  joint  contractors,  (9  How.  9S  ;  2  Bob. 
659 ;  2  Oreenl.  Bep.  198.)  An  obstacle  in  this  view  is  that, 
according  to  the  admission  contained  in  the  demurrer,  it  was 
held  that  the  original  contract  had  been  discharged  by  the 
note  received  in  payment.  The  substituted  contract  ex- 
pressed in  the  note  was  that  on  which  Mandeville  was  held 
liable,  and  that  upon  which  recovery  had  before  been  had 
against  Jamesson.  If  the  first  action  was  "  instituted  upon 
the  assumpsit  of  Jamesson  individually,"  and  the  second 
action  against  Mandeville,  or  against  the  two,  was  proper, 
then  the  note  must  have  been  in  the  first  case  several,  and  in 
the  second  case  joint.  This  shifting  signification  of  the  words, 
"  I  promise"  may  be  a  just  consequence  of  an  individual's 
giving  a  note  in  his  own  name  with  concealment  of  a  partner 
who  is  also  liable  on  the  consideration  of  the  note :  but  upon 
an  ordinary  joint  and  several  note  made  by  more  than  two, 
when  recovery  has  been  had  in  a  separate  action  against  one 
maker,  other  makers  may  be  sued  each  in  a  separate  action, 
but  cannot  be  joined  in  one  action ;  and  upon  such  note  made 
by  two,  after  recovery  in  a  separate  action  against  one,  the 
other  may  be  made  liable  upon  his  separate  promise,  but  not 
on  the  joint  promise.  A  peculiar  instrument,  at  one  time 
exclusively  several,  and  at  another  time  exclusively  joint, 
is  necessary  to  meet  the  pleadings  in  the  case  of  Sheehy  v. 
Mandeville  and  Jamesson,  and  the  remarks  which  were  made 
concerning  the  previous  case  of  SJiediy  v.  Jamesson. 

The  question  as  to  the  efiect  of  a  judgment  against  one  of 
several  joint  obligors,  when  the  original  declaration  was  od 
a  joint  covenant,  (contract,)  was  thought  by  Judge  Marshall 
not  to  arise  in  the  case  he  was  considering, ''  in  which  the 
declaration  in  the  first  suit  was  on  a  sole  contract ;"  and  the 
question  as  to  the  sufficiency  of  a  plea,  in  which  both  de- 
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fendants  should  join,  was  thought  not  to  be  presented,  when 
the  plea  was  only  by  the  defendant  who  had  not  been  before 
sued.  The  manner  in  which  the  case  was  extricated  from 
these  questions,  and  what  was  said  about  the  form  of  the  de- 
murrer, indicate  that  a  want  of  confidence  was  felt  in  either 
of  several  grounds  for  the  decision,  which  were  hastily  dis- 
cussed, and  any  one  of  which,  if  sure,  would  have  served ; 
and  show  that  Judge  Marshall  intended  only  to  decide  the 
case  before  him,  narrowed  and  defined  as  he  exhibited  it. 
His  sense  of  "real  justice"  probably  prevented  a  closer  scru- 
tiny of  the  "technical  rules  of  law;"  his  intimations  of 
opinion  on  the  questions,  which  he  held  not  to  be  involved, 
are  far  from  being  clear ;  and  what  he  professed  to  decide  is 
no  authority  for  decision  of  those  questions  against  the  pre* 
sent  defendants,  whose  case  necessarily  involves  them. 

The  case  of  Collins  vs.  Zee  Jb  Lemastres,  1  Bail.  848,  is  the 
earliest  in  the  reports  of  this  State  which  contains  any  dis- 
cussion of  the  question  now  before  ns.  There  the  President 
of  a  Court  of  three  was  absent,  and  by  the  two  remaining 
members  of  the  Court  the  order  of  a  Circuit  Judge,  overrul- 
ing the  plaintiffs  demurrer  to  the  plea,  was  reversed.  Of  the 
two,  Johnson,  J.,  in  a  few  pithy  remarks,  distinctly  recog- 
nizes the  proposition,  that  a  judgment  against  one  joint  ob- 
ligor is  a  bar  to  an  action  against  another,  as  a  modification 
or  corollary  of  the  larger  rule,  that  an  action  will  not  lie 
against  one  of  several  joint  obligors ;  but  believing  that  the 
bar  in  favor  of  the  obligor  then  for  the  first  time  sued,  was 
only  an  incident  of  the  protection,  which  might  be  claimed 
by  the  obligor  against  whom  the  former  recovery  had  been 
had,  and  perceiving  that  the  latter  waived  the  protection,  he 
thought  that  the  former  was  not  entitled  to  it.  If  both  had 
joined  in  the  plea,  he  must  have  considered  it  good.  His 
opinion,  then,  is  an  authority  for  the  defendants  in  this  case. 

The  other  member  of  the  Court,  Colcock,  J.,  in  pronounc- 
ing the  leading  opinion,  uses  expressions  adverse  to  these 
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defendants  on  every  point ;  but  the  case  adjudged  by  him 
was  one  on  bond  against  two  defendants,  of  whom  one,  co- 
operating with  the  plaintiff  and  refusing  to  join  in  the  plea, 
desired  the  former  judgment  to  be  set  aside ;  ours  is  a  case 
on  note  against  three  defendants  alleged  to  be  partners,  all 
of  whom  resist  the  plaintiff,  and  have  joined  in  the  plea. 

Special  attention  should  be  given  to  these  matters  in  Judge 
Colcock's  opinion,  viz. :  If  he  had  been  compelled  to  say 
that  the  former  judgment  was  a  bar,  he  would  still  have  been 
in  favor  of  the  plaintiff's  motion  on  his  second  ground  of 
appeal,  for  he  says:  '*I  should  have  no  hesitation  in  setting 
aside  the  judgment  when  both  parties  to  it  request  that  it 
may  be  done."  Every  thing  else  that  he  said  might  then  be 
regarded  in  the  nature  of  obiter  dictum;  and  obiter  dicta  are 
most  frequent  and  dangerous  when  they  are  used  to  maintain 
propositions  favoring  a  decision,  yet  not  indispensable  to  it, 
for  behind  them  is  something  stronger  that  would  suffice  if 
they  should  fail : — 

He  argues  that  a  judgment  can  be  a  bar  only  as  to  the 
joint  obligor  before  sued,  and  waives  the  examination  of  its 
effect  even  as  to  him,  but  can  ^*  discover  no  principle  upon 
which  it  can  be  allowed  to  avail  Lee  (the  one  not  before 
sued)  when  his  co-defendant  does  not  choose  to  set  it  up  as  a 
defence."  The  main  argument  might  be  erroneous,  and  yet 
the  decision  be  sustained  by  this  special  circumstance : — 

Because  Lee  was  a  stranger  to  the  former  judgment,  he 
conceives  that ''  certainly,  however  it  cannot  avail  as  a  de- 
fence" for  him : — 

He  is  evidently  disposed,  if  not  restrained  by  authority,  to 
overcome  ."mere  technical  reasoning  unsupported  by  any 
sound  principle  of  policy,"  and  upon  the  question  before 
him,  which  necessarily  depended  upon  inferences  from  tech- 
nical rules,  no  case  besides  those  cited  by  Mr.  Chitty  (1  Ch. 
PI.  29)  was  brought  to  his  view : — 

Bespecting  the  case  of  Brown  vs.  WooUon^  and  the  passage 
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in  Com.  Digbst  deduced  from  it,  his  obserrations  lose  their 
foroei  when  the  explanation  of  Baron  Parke  in  King  vs.  Hoare 
has  been  seen : — 

The  distinction  between  an  obligation  only  joint  and  one 
joint  and  several,  so  essential  in  every  branch  of  this  sabject, 
he  regards  as  immaterial ;  thinking  it  sufficient  that  a  judg- 
ment does  not  always  extinguish  the  original  debt : — 

When  in  default  of  a  plea  in  abatement  there  has  been  a 
recovery  against  some,  not  all,  of  joint  contractors,  he  dwells 
upon  the  defendants  in  that  action  having  "  dispensed  with 
the  rule"  that  all  joint  contractors  must  be  sued  together,  and 
having  ''permitted"  a  recovery  against  themselves;  but  does 
not  notice  that  the  plaintiff  chose  to  make  an  omission,  and 
that  the  defendants,  by  waiving  their  right  to  object  in  the 
proper  mode,  only  sanctioned  the  plaintiff's  act,  which  bad 
made  the  case,  as  to  him,  just  as  it  would  have  been  if  the 
defendants  had  really  been  the  only  contractors : — 

The  anomaly  of  two  judgments  upon  the  same  contract 
against  one  person,  he  dismisses  by  treating  that  person's 
risk  of  being  made  to  pay  the  same  debt  twice  '^  as  ideal,  or 
the  result  of  his  own  neglect" : — 

He  thinks  that  the  former  recovery,  which  was  involved 
in  Sheey  vs.  Mandehvilh^  was  had  on  a  joint  liability,  and 
that  what  was  said  in  that  case  about  the  original  ctssumpait 
of  Jamesson  cannot  affect  the  question. 

When  the  opinion  of  Judge  Colgock  is  carefully  exam- 
ined, it  will  not,  as  I  conceive,  be  found  an  authority  against 
these  defendants,  upon  important  points  in  this  case,  which 
were  not  involved  in  the  one  he  was  discussing. 

The  case  of  the  Treasurers  vs.  Bates,  2  Bailey,  862,  has  also 
been  pressed  into  the  service  of  the  plaintiff  here.  That  case 
settled  important  questions  in  reference  to  the  complicated 
liability  of  a  Sheriff  and  his  sureties,  under  the  peculiar  of- 
ficial bond  which  our  Acts  of  Assembly  then  required.  In- 
cidentally and  unnecessarily  an  opinion  was  expressed  upon 
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the  question  now  in  hand.  The  purpose  there  was  to  show 
that  the  Sheriffs  confession  of  a  judgment  in  assumpsit 
against  him  for  money  received,  was  no  bar  to  an  action 
against  him  and  his  sureties,  on  their  joint  bond;  but  was 
admissible  as  evidence  of  his  de&ult  It  was  necessary  only 
to  establish  (as  was  done  on  pages  880-1  of  the  report)  that 
a  confession  of  judgment  is  a  solemn  admission,  and  that  all 
admissions  of  the  principal  bound  himself  and  his  sureties; 
and  then  (as  is  done  on  page  888)  to  show,  that  the  two  suits 
were  not  on  the  same  cause  of  action ;  that  the  bond  was  a 
security  against  default,  and  that  the  previous  establishment 
of  the  default  showed  the  breach  of  its  condition,  and  not  its 
extinguishment.  All  that  is  said  on  page  382  about  the 
effect  of  a  former  recovery  against  one  of  two  or  more  joint 
contractors,  was  inapplicable  to  the  case.  Assuming  that  it 
was  settled  by  Sheehy  vs.  Afandeville^  and  Collins  vs.  Lee  & 
Lemastres,  (the  only  two  cases  that  seem  to  have  been  exam* 
ined,)  that  the  persons  not  before  sued  could  not  plead  the 
former  recovery  in  bar,  the  Judge  who  wrote  the  opinion 
was  satisfied  that  the  plea  would  not  avail  even  the  defend- 
ant against  whom  the  recovery  was  had.  The  argument  is, 
that  as  a  recovery  must  be  had  on  the  joint  contract,  and  in 
an  action  brought  against  all,  if  the  plea  were  good  for  one 
it  must  be  for  all;  it  is  settled  that  it  cannot  be  good  for  all, 
therefore  it  is  good  for  none.  It  will  be  seen  that  if  it  has 
not  been  settled  that  the  plea  is  good  for  none,  here  is  an 
opinion  that  it  must  be  good  for  all.  The  concluding  re- 
mark, ^*  The  judgment  against  one  of  several  joint  contract- 
ors is  a  nullity ;  it  may  be  arrested  at  any  time  before  execu- 
tion," must  have  been  made  inadvertently.  Cases  before 
cited  show,  that  where  in  an  action  against  one  or  more,  not 
all,  of  joint  contractors,  there  is  no  plea  in  abatement,  there 
cannot,  for  the  plaintiff's  omission  of  persons  who  should 
have  been  made  defendants,  be  either  nonsuit  or  demurrer,  if 
the  defect  does  not  appear  upon  the  plaintiff's  pleadings ;  of 
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oouTse  there  eannot  then  be  arrest  of  judgment;  and  whilst 
the  judgment  subsists  it  cannot  be  treated  as  a  nullity* 
Whether  the  Court  should  set  the  judgment  aside,  on  the  ap- 
plication of  the  plaintiff,  or  even  of  both  parties,  we  are  not, 
in  the  case  before  us,  where  the  pleadings  admit  the  existence 
of  the  judgment,  required  to  decide : — ^Eyen  if  it  should  be 
set  aside,  the  effect  of  that  upon  persons,  not  parties,  whose 
condition  was  affected  by  the  recovery,  might  depend  upon 
nice  distinctions  between  merger,  extinguishment,  and  ob- 
struction of  remedy,  as  one  or  the  other  of  these  should  be 
settled  to  have  been  the  operation  of  the  judgment  whilst  it 
subsisted,  upon  the  liability  of  those  persons.  (See  Nichols 
vs.  Augereau,  2  Mills,  (Penna.)  290 ;  BcbvMon  vs.  Smithy  18 
John.  459.) 

Our  case  of  Watson,  Orevos  Jk  Cb.  vs.  Oioens  <t  Co.  (1  Bich.  Ill,) 
is  put  upon  the  ground,  that  the  note  of  Owens  was  not  ac- 
cepted in  satis&ction,  but  was  only  collateral  security,  like 
the  note  of  any  third  person.  It  can  stand  on  no  other 
ground ;  and  in  reference  to  that,  as  in  it  recovery  was  had 
on  the  original  partnership  contract  and  not  on  the  note,  it 
is  advantageously  distinguished  from  Sheehy  vs.  Jfandeville. 
Beference  in  it  is  made  to  Robertson  vs.  Wilkinson,  (3  Price, 
688 ;  1  Exch.  B.  44,)  where  it  was  held,  that  a  creditor's 
acceptance  of  bills  drawn  by  the  ostensible  partner  with 
whom  he  dealt,  was  no  discharge  of  an  unknown  dormant 
partner;  but  too  literal  an  exposition  is  given  to  the  words 
used  by  Baron  Graham,  when  he  said,  "  In  general,  a  release 
of  one  partner  is  a  release  of  all,  but  a  party  has  always  a 
right  against  a  concealed  partner  of  whom  he  has  previously 
had  no  knowledge,  as  soon  as  he  discovers  him,  unless  that 
ignorance  was  his  own  fault,  as  if  he  had  not  used  due  dili- 
gence in  finding  him."  It  is  true,  that  the  acts  of  an  osten- 
sible partner  during  the  concealment  of  the  dormant  one 
shall  not  discharge  the  liability  of  the  latter  to  pay  a  part- 
nership debt;  and  against  a  technical  release  under  seal 
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obtained  from  a  creditor  by  the  ostensible  partner  for  inade- 
quate consideration,  charges  of  fraud  might  be  made ;  but 
whilst  such  release  was  operative,  it  would  discharge  all  the 
partners.  If  a  judgment  operates  a  merger  or  extinguish- 
ment, it  has,  whilst  it  subsists,  the  same  effect.  The  attempt 
to  make  an  exception  to  the  general  rule  concerning  releases, 
made  not  by  operation  of  law  but  by  act  of  the  creditor,  was 
the  very  thing  considered  and  rejected  in  King  vs.  Hoare.  If  a 
creditor  has  by  a  recovery  merged  or  extinguished  the  simple 
contract  of  partners,  he  cannot  resort  to  it  for  the  purpose  of 
enforcing  a  dormant  partner's  liability,  any  more  than  he 
could  claim  the  proceeds  of  a  payment  made  on  his  debt  after 
he  had  assigned  it  in  ignorance  of  a  dormant  partner.  So 
long  as  the  right  to  proceed  upon  the  contract  remains  with 
the  creditor,  he  may  take  advantage  of  the  discovery  of  a 
dormant  partner ;  but  when  that  right  has  gone,  it  cannot  be 
resumed  at  pleasure.  The  discovery  would  be  fruitless  after 
the  contract  had  been  barred  by  the  Statute  of  Limitations; 
and  so,  after  it  has  been  in  any  other  way  barred.  Even  if 
the  oUigation  of  a  dormant  partner  is  neither  merged  nor 
extinguished,  but  the  remedy  against  it  is  merely  obstructed 
by  a  former  recovery,  the  creditor's  right  to  pursue  a  dor- 
mant partner,  upon  discovery  of  him,  is  the  right  to  pursue 
according  to  the  forms  of  law,  not  the  right  to  surmount  an 
obstruction,  which,  under  the  rules  of  pleading  and  practice, 
the  plaintiff's  act  in  bringing  a  suit  has  even,  unintentionally 
created. 

Not  one  of  the  cases  cited  from  North  Carolina  contains  a 
decision  in  favor  of  the  plaintiff  Spear  vs.  Oillei^  1  Dev.  Eq., 
(an  equity  case,  in  which  relief  was  refused  to  a  creditor,  who 
had  in  Virginia  ignorantly  taken  the  bond  of  one  partner,  and 
afterwards  discovered  a  dormant  partner,)  there  are  the  plain 
expression  of  Judge  Suffin's  opinion  in  favor  of  these  de- 
fendants, and  some  doubtful  remarks  of  Chief  Justice  Hhn- 
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BEBSON,  in  the  course  of  which  a  joint  obligation  and  one 
joint  and  several  are  confounded. 

In  Eortofi  vs.  Child,  4  Dev.  Law,' 460,  Judge  Daitibl,  de- 
oiding  nothing  pertinent  to  this  case,  considers  it  to  have 
been  settled,  that  a  bond  given  by  one  partner  does  not 
extinguish  the  original  debt  as  to  the  other  partners.  In 
ISmster  v.  Perkins,  2  Jones,  217,  the  familiar  doctrine  is  re^* 
affirmed,  that  a  judgment  against  one  of  the  obligors  on  a 
joint  and  several  bond,  is  no  bar  to  an  action  against  another 
obligor,  and  cannot  in  a  joint  action  against  all  the  obligors 
be  pleaded  as  a  former  recovery  against  all. 

In  our  State  are  two  cases  in  regard  to  bonds  given  for 
partnership  debts,  that  are  worthy  of  attention  now.  In 
Fleming,  Rosa  &  Co.  vs.  Van  Lawhon  &  Co,  Dud.,  860,  a 
bond  was  executed  by  Lawhon,  without  the  assent  of  his 
partner,  and  the  name  *•  V.  A.  Lawhon  &  Co."  was  signed. 
It  was  held  that  the  plaintiffs  could  recover  on  the  original 
contract  for  goods  sold,  upon  one  of  two  grounds ;  first,  that 
the  bond  bound  nobody ;  or,  second,  that  it  was  mere  col* 
lateral  security — the  original  contract  remaining  of  force  in 
either  view. 

In  the  later  case  of  Jacobs  vs.  McBee  <t  Alexander,  2  McM. 
848,  the  bond  of  Alexander  was  taken  by  a  creditor,  (in 
ignorance  that  McBee  was  a  dormant  partner,)  and  because 
the  bond  bound  Alexander,  and  was  taken  in  discharge  of 
the  debt,  the  simple  contract  of  the  partnership,  (if  one  ex- 
isted,) was  held  to  have  been  extinguished. 

Is  a  bond  to  have  a  stronger  effect  in  merging  or  extin- 
guishing a  simple  contract  than  a  judgment?  The  absurdity 
would  not  be  imputed  to  any  Court,  of  holding  that  the  same 
simple  contract,  which  was  merged  or  extinguished  by  a 
bond,  was  restored  to  efficiency  by  a  judgment  on  that  bond; 
yet  it  is  hard  to  see  where  the  difference  is,  between  a  judg- 
ment on  a  bond  of  two  out  of  three  partners  given  for  a 
simple  contract  of  the  partnership,  and  a  judgment  against 
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the  same  two  on  the  simple  contract  itself.  The  bond  was 
good  against  two  and  only,  two;  so  the  judgment  is  good 
against  the  two.  Why  should  not  the  latter  be  considered  a 
f<yrtiori^  both  on  grounds  of  principle  and  practice,  as  opera- 
tive in  favor  of  all  the  joint  contractors,  as  the  former? 

I  conclude  that  no  case  has  been  brought  to  the  view  of 
this  Court,  that  decides  against  these  defendants'  several 
points,  either  of  which  held  in  their  favor  would  protect 
them ;  and  that  the  reasons  in  support  of  the  opinion,  which 
has  been  given  by  a  majority  of  the  Court,  are  not  such  as 
I  can  venture  to  act  upon,  when  so  many  strong  authorities 
are  in  direct  opposition. 
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ABATEMENT. 
Vide  Pleading,  2,  3. 

ACCOUNT  CURRENT. 

1.  A  factor  will  not  be  allowed  to  select  one  item  from  his  account 

current  and  sue  upon  that  alone.  He  should  sue  upon  the 
whole  account,  and  claim  the  balance  due  at  the  foot  of  it. 
Walter  YB,  Richardson 466 

2.  Where  a  factor's  account  current  shows  that  on  a  certain  day 

there  was  a  balance  in  his  hands  due  his  principal,  all  pre- 
vious charges  against  the  principal  are  extinguished,  and  if 
there  is  a  balance  due  the  factor  at  the  foot  of  the  account,  it 
must  arise  from  subsequent  transactions,  and  they  constitute 
his  cause  of  action * 76. 

ACTION. 
Vide  Account  Current.     Case.    Hasements,  3.     Ordinary. 

ADMINISTRATION. 

1.  TroTcr  by  A  against  B  for  the  conversion  of  a  slave.    It  ap- 

peared that  A.  had  been  absent  from  the  State  for  more  than 
seven  years  unheard  of;  that  thereupon  letters  of  adminis- 
tration of  his  goods  and  chattels  were  granted;  that  his 
estate  was  distributed,  and  the  slave  allotted  to  a  distributee, 
whose  agent  sold  her  to  B  \^-Hdd,  that  plaintiff  was  entitled 
to  recover,  the  supposed  letters  of  administration  being  null 
and  void.    Moore  ys,  SmiUh 569 

2.  Letters  of  administration  on  the  estate  of  a  living  person  are  null 

and  void  ab  initio— the  application  upon  which  they  were 
granted,  whether  based  upon  positive  testimony,  or  the  pre- 
sumption arising  from  an  absence  unheard  of,  of  seven  years, 
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being  coram  nan  Judice,  and  no  one  claiming  under  the 
administrator  can  be  protected  against  the  title  of  the  living 
owner.    Moore  ya.  Smiih 569 

Vide  Executors  and  Administraiora.     Single  BUI,  5. 

ADMINISTRATION  BOND. 

1.  An  action  will  not  lie  on  an  administration  bond  in  behalf  of  a 
distributee,  until  a  decree  has  been  rendered  in  the  Court  of 
Ordinary  or  Court  of  Equity  against  the  administrator ;  it  is 
not  sufficient  to  prodoce  a  decree  rendered  after  the  action 
was  commenced.     Ordinary  vs.  PeUus 543 

AGENT. 
Vide  Evidence^  11,  12,  13.     Pvblic  Agents. 

APPEARANCE. 
Vide  Practice,  1. 

ARREST  OP  JUDGMENT. 

1.  If  a  jury  say,  in  their  yerdict,  that  they  find  upon  certain  counts, 
but  their  assessment  shows  that  they  had  reference  to  other 
counts,  the  judgment  will  not,  it  seems,  be  arrested  if  the 
other  counts  are  valid,  although  the  counts  upon  which  the 
verdict  was  expressly  found  should  be  declared  insufficient. 
Bl/auYB.  Cop<:8 217 

ASSIGNMENT. 
Vide  Chose  in  Action.     Conflict  of  Laws,  2.     Set-off,  3,  8,  4. 

ATTACHMENT. 
Vide  Conflict  of  Laws,  2. 

BAIL  BOND. 

1.  An  action  of  debt  lies  in  any  District  Court  of  the  State,  on  a 
bail  bond  taken  in  the  City  Court  of  Charleston.  McMillan 
vs.   Whitaker ,...•. 523 

Vide  Escape. 

BAILMENT, 
1.  Defendant  having  hired  a  negro  '*  to  work  on  his  farm,"  employed 
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him  on  a  steamboat  and  he  was  drowned  y—Hdd,  that  de- 
fendant was  liable  for  the  loss  of  the  negro.  Biehardson  vs. 
DingUi.. 405 

2.  A  physician  who  attends  slaves  at  the  request  of  the  hirer,  cannot 

sue  the  owner  for  his  bill — ^there  beinp^  no  privity  of  contract 
between  them  — eyen  though  the  owner  ag^reed  with  the  hirer 
that  he  would  pay  all  physician's  bills.    Feake  ys.  Scaife...,  672 

3.  In  such  case  the  hirer  should  pay  the  bill,  and  he  then  would  have 

the  right,  it  seems,  to  resort  to  the  owner  upon  their  contract,    lb. 

Vide  Salvage,      Warehousemen. 

BASTARDY. 

1.  An  indictment  for  bastardy,  alleging  that  A.  G.  "  is  the  father 
of  the  said  bastard  child :" — Held,  bad,  on  motion  in  arrest  of 
judgment.    State  ys.  Caspary 356 

BILLS  OP  EXCHANGE    AND   PROMISSORY  NOTES. 

1.  An  indorsee  who  takes  the  promissory  note  of  a  third  person  as 

collateral  security  for  a  precedent  indebtedness,  is  a  bona  fide 
holder  for  yalue,  and  entitled  to  recover  the  amount  of  the 
note  against  the  parties  liable  when  he  took  it;  and  proof  that 
he  had  as  yet  sustained  no  actual  loss,  aod  had  not  given 
credit  for  the  note  to  his  immediate  debtor,  is  no  defence  to 
the  action.    Bank  y^,  Chamhera 657 

2.  In  an  action  on  a  promissory  note  the  plaintiff  is  not  required  to 

show  that  it  was  given  for  value  ;  that  the  law  presumes,  and 
the  onus  is  on  the  defendant  to  show  want  of  consideration.    Ih. 

3.  The  drawer  of  a  promissory  note  is  an  incompetent  witness  for  his 

accommodation  indorser  in  an  action  against  him — the  drawer 
being  liable  to  the  accommodation  indorser  for  the  costs  of 
the  suit 25. 

4.  Where  one  having  possession  of  a  promissory  note  payable  to 

bearer,  surreptitiously  transfers  it  to  a  bona  fide  holder  as  col- 
lateral security  for  advances  then  made  and  thereafter  to  be 
made,  such  holder,  having  advanced  the  full  amount  of  the 
note  before  notice,  may  recover  the  full  amount  from  the 
drawer,  although  some  of  the  advances  were  made  after  the 
note  fell  due.    Bancroft,  Betis  and  Marshall  vs.  McKnighi. . .  663 

5  The  Planters'  Bank  of  Fairfield  has  authority  to  discount  bills, 
drawn  in  this  State  on  New  York,  at  the  usual  rates  of 
exchange  among  merchants.  Bank  vs.  BwingsvUle  Cotton 
Manufacturing  Company 677 
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6.  To  charge  the  drawer  of  a  bill  of  exchange,  drawn  in  this  State  on 
New  York,  a  discoant  of  one  per  cent,  a  month,  the  bill  having 
forty-five  days  to  mn,  is  not  usury,  unless  it  be  shown  that  the 
amount  charged  exceeds  the  usual  rate  of  exchange 677 

Tide  Money  Paid  by  Mistake.    Beleaae.    Single  Bill^  2. 

BOND. 

1.  A  bond  reciting  amongst  other  things  that  the  obligors  were 

willing  to  indemnify  and  save  harmless  the  obligee  against 
future  liabilitieSi  followed  by  a  condition  to  pay  a  certain  sum 
of  money  in  instalments,  held  to  be  a  money  bond,  and  not  a 
bond  to  indemnify.    Ingram  vs.  WUson 461 

Vide  Single  Bill. 

CASE. 

B.  agreed  by  parol  to  allow  A.  to  erect  a  mill  on  his  land  and  to 
reduce  the  agreement  to  writing : — Held,  that  A  could  not 
maintain  an  action  on  the  case  against  B.  for  wrongfully  re- 
fusing to  reduce  the  contract  to  writing  and  obstructing  him  in 
the  use  of  the  mill.    TVammell  vs.  TrammeU 471 

2.  For  the  wrongful  removal  of  plank  from  a  dam  the  action  must  be 

trespass  and  not  case lb. 

Vide  Damctges,  1,  2,  5,  6. 

CHOSE  IN  ACTION. 

1.  An  instrument  not  under  seal,  by  which  A  agreed  in  the  event  of 
a  recovery  in  a  pending  action  of  trover,  to  pay  B  a  certain 
proportion  of  the  verdict,  is  not  assignable  under  the  Act  of 
1798.    Burketi  YB.  Moses \ 432 

Vide  Set-off,  4. 

COMMISSIONERS  OP  ROADS. 
Vide  Boad  Laws. 

COMMON  CARRIER. 

Vide  Warehousemen. 

COMPENSATION. 

1.  Where  the  Legislature  directs  land  to  be  taken  for  a  highway  or 
other  public  use,  and  provides  a  mode  by  which  the  damages 


INDEX.  .746 

to  tbe  owner  shall  be  estimated  and  compensatioa  made,  the 
party  entering  under,  the  Act  is  not  a  wrong-doer,  and  the 
mode  provided  mnst  be  pursued.    FuUer  ys.  Eddingi 239 

2.  Where  the  owner  of  a  plantation  owned  a  priyate  wharf  which 
yielded  him  a  considerable  income,  and  the  Legislatare  author- 
ized a  public  wharf  to  be  made  near  the  private  one,  on  the 
same  plantation,  and  directed  the  appointment  of  commis- 
sioners to  estimate  the  amount  of  compensation  which  should 
be  made  to  theowner  '*  for  the  ralue  of  the  premises  taken  for 
public  use,  as  well  as  for  the  damages  generally  to  the  same :" 
— Edd^  that  the  owner  was  not  entitled  to  compensation  for 
the  damages  he  might  sustain  for  the  loss  of  income  from  his 
private  wharf lb. 

COMPOUNDINQ  FELONY. 
Vide  Single  Bill,  8. 

CONFESSION. 
Tide  Evidence,  20. 

CONFESSION  OF  JUDGMENT. 
Vide  Partners,  1. 

CONFLICT  OF  LAWS. 

1.  The  light  to  sell,  transfer,  and  dispose  of^  personal  property,  belongs 

to  the  person  of  the  owner,  and  such  sale,  transfer,  or  dispo- 
sition, if  yalid  where  the  contract  is  executed  and  according 
to  the  lex  domUsilii,  is  valid  wherever  the  property  is.  Rut- 
m2Z  vs.  Tunno,Pinckney  dc  Co.. 303 

2.  A  voluntary  assignment  of  personal  property  by  a  foreign  debtor 

for  the  benefit  of  creditors,  executed  abroad,  if  valid  there  and 
according  to  the  Ux  domicilii,  takes  precedence  over  liens  by 
attachment  subsequently  taken  out  in  the  Courts  of  this  State 
— the  property  being  here  at  the  time  both  of  the  assignment 
and  the  service  of  the  attachment lb. 

CONSIDERATION. 
Vide  Belease.     Single  BUI,  I,  3,  4,  5,  7. 

CONTINUANCE. 

Vide  Practice,  2.  , 

Vol.  XI.— 48 
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CONTRACT. 

1.  A  and  6  having  agreed  to  exchaDge  lands,  A  conyejed  his  to 

B,  and  B  gave  A  bond  to  make  titles.  B  sold  the  land 
which  A  had  conveyed  to  him,  and  either  sold  or  failed  to 
identify  the  land  he  had  bound  himself  to  convey  to  A,  and 
having  got  possession  of  his  bond  to  make  titles,  kept  it : — 
Heldf  that  B's  condact  amounted  to  a  rescission  of  the  con- 
tract, and  that  A  might  maintain  inddfiiahtM  asnanpsit 
against  him  for  the  valne  of  the  land  A  had  conveyed  to 
him,  or  for  the  money  he  had  received  for  it.    Need  ys.  Neal,.    83 

2.  Where  necessaries  are  famished  the  slaves  of  testator  before 

probate  of  the  will,  at  the  instance  and  on  the  credit  of  a 
legatee,  the  executor  after  probate  will  not  be  liable  for  the 
necessaries  upon  any  implied  contract.     Wilson  vs.  HvgginM.  410 

3.  Where  the  contract  of  sale  gives  the  purchaser  the  option  to 

return  the  slave  and  pay  hire,  if  by  a  certain  time  he  should 
not  Hke  her,  the  contract  is  conditional,  and  does  not  confer 
such  complete  title  on  the  vendee  as  will  enable  him  to  main- 
tain trover  against  the  vendor  for  taking  away  the  slave  within 
the  time.    Southern  vs.  Cunmngham 533 

4.  B  advertised  a  reward  of  three  hundred  dollars  to  be  ''paid  for 

the  apprehension  and  delivery  to  the  jail  of  Kershaw  District" 
of  a  slave  charged  with  marder.  A  apprehended  and  de- 
livered the  slave  to  a  magistrate  of  Kershaw,  who  delivered 
him  to  a  constable,  in  whose  custody  he  remained  until  he 
was  tried  a  few  days  afterwards  and  acquitted.  Hdd^  that  A 
not  having  complied  with  the  condition  to  deliver  the  slave  to 
the  jail  of  Kershaw  district,  was  not  entitled  to  the  reward. 

CknUon  vs.  Young &46 

Yide    BailmenL     Fraud,    1.    Necessaries.    Pleading,    1. 
Public  Agents.     Salvage, 

CONVERSION. 
Vide  Trover,  8. 

COSTS. 

1.  Where  an  executor  or  administrator  may  sue  without  mentioning 
his  representative  character  he  is  liable  for  costs.  Carter  vs. 
Estea 363 

For  a  conversion  after  the  death  of  the  intestate,  the  administrator 
may  sue  in  trover  without  naming  himself  administrator,  and 
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he  is  therefore  liable  for  costs  even  though  he  names  himself 
administrator.     Carter  yb,  EitteM lb. 

COVENANT. 

Tide  Warranty,  i,  5,  6. 

CRIMINAL  LAW. 

Vide    Bastardy.     Oates.     Negro   Stealing.    Trading    with 
Slave 

DAMAGES. 

1.  In  an  action  on  the  case  for  obstructing  a  public  way,  vindictive 

or  punitive  damages,  beyond  the  amount  of  the  plaintiff's  ac- 
tual loss,  may  be  given.     Windham  vs.  Rhame 283 

2.  In  case  against  a  Railroad  Company  for  carrying  off  the  plaintiff's 

slave  the  value  of  the  slave  is  the  highest  measure  of  damages. 
Josey  vs.  WU.  and  Man.  Railroad  Company 399 

3.  New  trial  granted  for  excessive  damages lb. 

4.  By  written  contract,  not  under  seal,  S  acknowledged  himself  to 

owe  or  to  forfeit  to  B,  one  hundred  dollars,  *<  if  there  should 
be  default  made  in  the  condition  underwritten,"  which  was 
that  S  should,  by  a  certain  day,  put  B  in  possession  of  a 
certain  house  and  lot : — Heldj  that  the  one  hundred  dollars 
was  a  penalty  and  not  liquidated  damages.  Bearden  vs. 
Smith 554 

5.  Where  at  the  trial  of  an  action  on  the  case  for  obstructing  a 

private  right  of  way,  the  Judge  charged  the  jury  that  they 
might  give  consequential  damages:  Held^  that,  if  by  eonM- 
guential  the  Judge  meant  special  damages,  still  defendant  was 
not  entitled  to  a  new  trial ;  it  appearing  that  he  could  in  no 
way  have  been  injured  by  the  charge,  there  being  no  allegaF 
tion  or  proof  before  the  jury  of  such  damages,  and  the  verdict 
being  under  the  circumstances  not  too  high.  Zeighr  vs. 
Braddy 657 

6.  Vindictive  or  punitive  damages  may  be  given  in  an  action  on  the 

case  for  obstructing  a  right  of  way.  Jefroat  vs.  Knotts  ds 
Redmund 649 

Vide    Compensation.    Husband  and    Wife,  3.      Mayhem. 
Railroads.     Trover. 

DEATH. 

Vide  Evidence. 
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DECREE. 
Tide  Administration  Bond. 

DEED. 

•     Vide  Mortgage^  8. 

DELIVERY. 
Vide  Mortgage,  3. 

DISCOUNT. 
Vide  Set-off. 

DOWER. 

1.  Where  one  has  possession  under  titles  derived  from  demandant's 

husband,  he  is  estopped,  it  seems,  from  showing  that  the  hus- 
band's title  was  bad  where  it  was  more  than  twenty  years  old 
and  had  never  been  questioned.    Ihuglasi  vs.  Dickson 417 

2.  If  the  husband  acquire  title  beneficially  and  for  hia  own  use,  the 

right  of  dower  attaches,  although  his  seisin  be  but  for  an 
instant,  as  where  he  immediately  conveys  to  another 10. 

EASEMENTS. 

1.  Where  one  backs  water  by  his  mDl-dam  on  another's  land,  the  use. 

if  long  continued,  should,  it  seems,  be  considered  adverse,  in 
the  absence  of  proof  that  it  was  permissive.  Chalk  vs. 
HtcAWy 153 

2.  Garrett  vs.  McKMe^  1  Rich.  444^  as  understood  by  the  Court,  ap- 

proved     Jb. 

3.  Backing  water  within  the  channel  of  a  stream,  from  which  no 

appreciable  damage  results  to  the  owner,  is  not  of  itself  a  legal 
injury  which  wiU  sustain  an  action lb. 

4.  A  grant  of  **  the  use  of  the  timber"  on  the  ^prantor's  land,  confers 

only  an  incorporeal  right  to  use  the  timber ;  it  is  no  convey- 
ance of  the  title  to  the  timber  itself  or  the  soil  on  which  it 
grows.     ClarkYB.  Way. ..7. '. 621 

5.  Trespass  quare  dafuum  /regit  will  not  lie  for  injury  done  to  an 

incorporeal  right » * P>- 
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ESCAPE. 

I.  Where  a  sheriff  having  a  debtor  nnder  arrest  on  bail  process  dis- 
charges him  on  a  bail  bond  which  proves  to  be  a  forgery  as  to 
the  signature  of  the  bail,  such  discharge  is  a  voluntary  escape, 
although  the  sheriff  was  ignorant,  at  the  time  of  the  discharge, 
of  the  forgery.     Canyers  vs,  Ehame 60 

ESTOPPEL. 
Vide  Trespass  to  try  Title,  1,  2,  5,  6. 

EVIDENCE. 

1.  What  is  sufficient  proof  of  loss  of  an  original  deed  in  order  that 

secondary  evidence  of  its  contents  may  be  given.  Berry  vs. 
Jourdan 67 

2.  A  witness  may,  it  seems,  be  allowed  to  refresh  his  memory  as  to 

the  contents  of  a  paper,  by  reading  that  which  purports  to  be 
a  copy,  .though  it  was  not  made  by  himself,  provided  that  after 
reading  it,  he  can  speak  to  the  facts  from  his  own  recollection.   IIk 

3.  A  witness  who  had  heard  a  deed  read  nineteen  or  twenty  years 

before  the  trial,  and  had  not  seen  it  or  a  copy  since,  swore  to 
the  contents,  (the  deed  having  been  lost,)  and  his  testimony 
was  strongly  corroborated  by  other  evidence  in  the  cause : 
HM,  that  this  was  sufficient  evidence  to  sustain  a  verdict 
supporting  the  deed • lb. 

4.  Where  S,  one  of  two  members  of  a  firm  engaged  in  the  manu- 

facture of  carts,  agreed  with  defendants  to  make  and  deliver 
to  them  a  number  of  carts,  which  the  firm  afterwards  made 
and  delivered :  hdd,  upon  the  evidence,  that  the  contract  was 
not  made  with  the  firm,  that  S  alone  could  sue  upon  it,  and 
that  G,  the  other  member  of  the  firm,  was  a  competent  witness 
for  S,  he,  G,  testifying  that  the  firm  had  declined  the  contract, 
that  it  looked  to  S  alone  for  payment,  and  that  he,  S,  had 
paid  G  his  share  by  giving  him  his  promissory  note.  Sloan 
vs.  Bangs  &  Co 97 

5.  The  declarations  of  a  person  in  possession  of  lands,  made  during 

his  possession  and  before  controversy,  are  admissible  to  show 
that  his  possession  was  not  adverse : — and  the  want  of  adverse 
character  in  the  possession,  both  prevents  his  acquisition  of 
title  under  the  statute  of  limitations  and  rebuts  presumptions 
of  title,  which  lapse  of  time  might  have  raised  in  lus  favor. 
Leger  vs.  DoyU 109 
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6.  Where  a  party  relies,  under  the  Act  of  1843,  upon  an  office  copy 

of  a  conveyance  of  land,  which  copy  is  without  seal,  he  is  not 
concluded  by  the  Register's  book,  but  may  show  that  the 
original  had  a  seal,  which  the  clerk  omitted  to  copy.  Sanu 
vs.  Shield 182 

7.  An  entiy  in  a  merchant's  book  is  not  evidence  of  a  demand  against 

his  customer  for  forfeiture  in  supplying  wheat  according  to 
special  contract.    McPherson  vs.  Neuffer  &  Hendrix 267 

8.  Where  the  subscribing  witness  to  an  Instrument  is  dead  or  beyond 

the  jurisdiction  of  the  Court,  mere  proof  of  his  handwriting  is 
insufficient  to  authorize  the  sending  of  the  instrument  to  the 
jury.     EusseU  v.  TunnOy  Pinckney  dh  Co 303 

9.  The  subscribing  witnesses  to  an  assignment  were  R.  &  M.  both 

of  whom  were  absent  from  the  State.  R,  examined  by  com- 
mission, testified,  that  he  remembered  nothing  about  the 
transaction ;  he  recognized  his  own  signature  and  believed  the 
name  of  M  to  be  his  signature,  but  did  not  know  the  assignor. 
The  signature  of  M.  was  otherwise  proved  : — HM,  that  the 
proof  of  the  assignment  was  insufficient lb, 

10.  Where,  shortly  after  a  vessel  sailed,  a  violent  storm  arose  and 

prevailed  along  the  coast: — Hdd^  that  after  the  lapse  of  three 
years  without  any  tidings  of  the  vessel  or  any  on  board,  the 
death  of  the  captain  during  the  storm  might  be  presumed. 

Gibhes  vs.  Vinomt 523 

11*  The  declarations  of  an  agent  must  be  contemporaneous  with  the 
act  done,  or  they  are  inadmissible  as  evidence.  Raiford  vs. 
French 367 

12.  B's  wife  was  the  daughter  of  A,  and  A's  wife  carried  to  B's  house 

a  negro  boy,  where  she  left  him,  and  he  remained  in  B's  pos- 
session near  three  years.  In  trover  by  A  against  B  for  the 
conversion  of  the  negro  boy,  the  declarations  of  A's  wife,  when 
carrying  the  negro  boy  to  B's  house,  were  hdd  inadmissible  as 
evidence  against  B,  to  rebut  the  presumption  of  a  gift  arisinj^ 
from  his  possession. lb. 

13.  The  declarations  of  B's  wife  made  several  months  after  his  pos- 

session commenced,  also  hdd  inadmissible  against  him lb. 

14.  In  case  against  a  Railroad  Company,  for  carrying  off  plaintiff's 

slave  without  his  knowledge  or  consent,  mere  proof  of  trans- 
portation is  itself  sufficient  evidence  of  negligence  to  throw 
the  onus  on  the  defendants.    Josey  vs.  Bailroad  Company..,^  399 

15.  Where  a  witness  is  interested  and  a  release  will  make  him  com- 

petent, such  release  must  be  given,  and  a  bond  of  indemnity 
from  a  third  person  will  not  answer  the  purpose •    15. 
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16.  A  party  objecting  to  the  competency  of  a  witness  on  the  ground 

of  interest  must  make  it  clearly  appear  that  he  has  a  certain 
direct  and  immediate  interest  in  the  eyent  of  the  cause  itself. 
If  his  interest  be  donbtfal,  the  objection  goes  to  his  credit  and 
not  to  his  competency.    Richardson  vs.  Dingle 405 

17.  The  terms  upon  which  a  negro  was  hired,  may  be  shown  by 

parol,  although  it  appears  that  a  promissory  note  was  given 
for  the  amoant  of  the  hire lb, 

18.  To  prove  loss  of  a  deed  ezecated  fifteen  years  before  the  trial, 

it  was  shown  that  it  was  delivered  to  the  grantor  at  the  door 
of  the  clerk's  office  to  be  recorded ;  that  it  had  never  been 
recorded,  and  was  not  in  the  clerk's  office ;  that  the  grantor 
had  afterwards  conveyed  the  land  to  defendant,  and  had  re- 
moved from  the  State :  Held^  that  the  evidence  was  safficient 
to  let  in  secondary  evidence  of  the  existence  and  contents. 
Edwards  vs.  Edwards 537 

19.  The  qoestion  of  loss  was  submitted  to  the  jury :  Eeldy  that  their 

verdict  for  plaintiff,  establishing  the  loss,  must  be  considered 
as  having  removed  all  doubt i&. 

20.  ConfeesioDs  of  prisoners  in  custody,  hdd  admissible.    State  vs. 

ClayUmdfCkirUr 5S1 

21.  Irrelevant  and  immaterial  questions  to  a  witness,  Tuld  properly 

rejected lb. 

Vide  BilU  of  exchange  and  Promissory  Notes,  2,  3.  Magis- 
trates^  Judgment  Pleading,  6.  Presumptions.  Sum 
Pro.  Trespass  to  try  Title.  Warehousemen.  Wills 
and  Testaments. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  An  administrator  cannot  maintain  an  action  against  a  sheriff  for 
the  proceeds  of  chattels  sold  under  an  execution  against  the 
intestate  lodged  in  his  lifetime,  even  though  there  be  no  other 
assets,  and  there  are  funeral  and  other  expenses  of  the  last 
Illness  unpaid.    Eaynaworth  vs.  Frierson 476 

Tide  Administration.  Contract,  2.  Costs.  LimitcUions, 
Statute  of.  Powers.    Sheriffs  Deed.   Single  Bill,  7. 

BXECXTTOR  DB  SON  TORT. 

1.  A  widow  for  claiming  and  taking  a  horse  as  exempt  from  levy  and 
sale  under  the  Homestead  Act,  is  not  liable  as  executrix  de  son 
tart  of  her  husband.    Frierson  vs.  Wesberry 353 
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FACTORS. 

1.  Where  factors,  under  a  clear  mistake  as  to  the  law,  wrote  to  their 

principal  that  they  had  sold  his  cotton,  when  in  fact  there  was 
a  mere  agreement  to  sell,  not  binding  under  the  statute  of 
frauds,  and  authorized  him  to  draw  by  reason  of  the  sale— be 
having  preyiously  expressed  a  wish  that  his  factors  should 
never  advance  for  him— and  the  cotton  having  been  burnt  the 
next  day,  again  wrote  that  they  had  sold  the  cotton  and  that 
it  belonged  to  the  purchaser  at  the  time  it  was  burnt :  Hdd, 
in  an  action  for  the  value  of  the  cotton  sold,  that  the  fiictors 
were  not  liable  to  their  principal.  Huguefdn  vs.  Legare  dk 
Coloock 204 

2.  The  factors  Tidd  not  liable  for  not  Insuring,  the  jury  finding  upon 

doubtful  evidence  that  they  were  under  no  agreement  to 
insure lb, 

3.  A  shipped  wheat  and  flour  from  Knoxville,  Tennessee,  to  B  in 

Charleston,  South  Carolina : — Hddj  upon  examination  of  the 
evidence,  that  B  was  not  the  purchaser,  but  that  he  was  the 
mere  consignee  for  sale,  and  that  the  title  remained  in  A. 
.  McPherson  YS,  Neuffer  d^  Hendrix.... 267 

4.  The  evidence  further  examined  and  B  hdd,  to  have  no  lien  for' 

.  advances  made^  acceptances  to  mature,  expenses  paid,  or  for 
general  balance iL 

5.  Where  a  factor,  to  whom  goods  have  been  consigned,  refuses  upon 

demand  to  deliver  them,  assigning  reasons  for  the  refusal  and 
making  no  mention  of  a  lien  for  expenses  paid,  such  failure  to 
mention  the  lien  is  evidence  of  its  waiver. lb. 

Vide  Account  Current. 

FAILURE  OF  CONSIDERATION. 
Vide  Single  BUI,  4,  7. 

FELONY,  COMPOUNDING. 

.     Vide  Single  BUI,  8. 

FORMER  RECOVERY. 
Vide  Partners,  3. 

FRAUD. 
1.  Though  an  executed  contract,  as  a  conveyance  of  land,  cannot  be 
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avoided,  as  between  the  parties,  by  showing  that  it  was  made 
with  intent  to  defraud  creditors,  yet  in  an  action  brought  to 
jdnforce  a  bond,  or.  other  executory  contract^  the  defendant  may 
show  that  it  was  made  to  defraud  creditors,  and  thus  defeat 
plaintifiPs  recovery.    Marvin  vs.  Weeks 601 

2.  Possession  after  an  absolute  conveyaDce  of  la^id  is  a  badge,  but 

not  conclusive  evidence,  of  fraud.    Bdk  vs.  MasMey 614 

Yide    Insolvent   Debtors  and    Prison    Bounds   Acts,    8. 
Registry t  2. 

FRAUDS,  STATXTTB  OF. 

1.  A  verbal  agreement  to  deliver  one  hundred  and  twenty-five  head 
of  beef  cattle,  at .  five  cents  per  pound,  to  be  driven  from 
Florida  to  Charleston,  is  within  the  17th  section  of  the 
Statute  of  Frauds,  and  therefore  void.    Barbour  vs.  Disher, .  347 

i.  A  ijght  to  erect  a  mill  on  the  land  of  another  is  an  incorporeal 
hereditament  and  an  agreement  conferring  such  right  must  be 
in  writing.     J^ammell  YS,  I^ammell 471     \y 

GATES. 

1.  A  neighborhood  road,  or  private  path,  as  it  is  called,  is  within  the 
provisions  of  the  Act  of  1855,  (12  Stat.  408,)  authorizing  the 
erection  of  gates  upon  all  such  roads  as  are  not  public  high- 
ways.   State  YS.Jtfcoat 529 

GRANTS. 
Yide  Tenants  in  Common. 

GUARANTY. 

1.  Defendants  wrote  to  plaintilTs  as  follows :  "  We  take  pleasure  in 
commending  Mr.  C.  to  you  as  a  gentleman  worthy  of  your 
confidence,  and  if  he  should  have  any  dealings  with  you,  we 
hereby  bind  ourselves  to  make  good  and  pay  any  amount  he 
may  be  indebted  to  you  on  settlement,  not  exceeding  $1500. 
This  guaranty  to  remain  in  full  force  until  revoked  by  us :" — 
Held,  that,  in  order  to  bind  the  guarantors  notice  of  acceptance 
was  necessary  to  be  given  to  them.  Wardlaw,  Walker  ds 
BumsidesYE,  Harrison 626 

GUARDIAN. 

1.  The  Ordinary  of  the  district  in  which  a  will  has  been  proved,  and 
in  which  the  executor  makes  his  returns,  may  appoint  a 
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guardian  for  a  minor  entitled  to  a  legacy,  under  the  will,  of 
five  hundred  dollars,  and  may  cite  such  guardian  to  accoont 
before  him.    Ihimbo  tb.  Beigne 189 

HABEAS  CORPUS. 
Vide  Parent  and  Child,  3. 

HIGHWAYS. 

1.  In  trespass  quare  clausum  fregit,  under  a  plea  of  jastification  by 

reason  of  an  alleged  "public  highway"  over  which  defendant 
passed,  and  from  which  he  removed  obstructions,  any  public 
way,  whether  by  land  or  water,  and  by  whatever  name  called, 
may  be  shown.    Heyward  vs.  Chisclm 293 

2.  Adverse  use  by  the  public,  for  more  than  twenty  years,  with  small 

boats  and  occasionally  with  flats  and  rafts,  of  a  ditch  through 
a  marsh : — Held,  to  establish  the  ditch  as  a  highway lb. 

3  One  cannot  have  a  private  right  of  way  over  and  along  a  public 

road.    StaUY%.Jefcoai...V, 529 

Tide  Damages,  1.     Oates.     Boad  Laws. 

HOMESTEAD  ACT. 

1.  Where  a  widow  claimed  and  was  allowed  the  benefit  of  the 
Homestead  Act,  as  to  the  land,  before  the  Act  was  repealed, 
and  then  the  personal  estate  of  the  husband,  in  her  possession, 
he  having  no  personal  representative,  was,  also  before  the 
repeal  of  the  Act,  levied  on  by  the  sheriff  under  an  execution 
against  the  husband,  and  at  the  sale  after  the  repeal  of  the 
Act,  the  widow  claimed  a  horse  as  exempt  from  levy  and  sale 
under  the  Homestead  Act  i-^Hdd,  that  the  claim  was  proper, 
and  that  the  horse  was  exempt  from  levy  and  sale.  Frierson 
vs.  We$beny 353 

Vide  Executor  De  San  Tori. 

HUSBAND  AND  WIFE. 

1.  A  wife  cannot,  by  appointing  an  attorney  under  the  Act  of  1712, 

maintain  trover  in  her  own  name,  for  the  conversion  of  a 
chattel  in  which  she  has  the  legal  title  with  right  of  immediate 
possession,  even  though  she  be  living  apart  from  her  husband 
and  he  interpose  no  claim.    Myen  vs.  Oriffis  dh  Powell 560 

2.  Where  the  wife  acquires  the  legal  title  in  severalty  to  chattels 
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Tvith  riglit  of  immediate  poesessionythe  title  becomes  iastuitly 
.  .Tested  in  the.  hnsband,  and  iie  may  sue  alone  for  a  conversion 
of  them.    MyerM  Y%.  Orijffis  dk  Fuwell 560 

3b  Where  husband  and  wife  join  in  an  action  on  the  case  for  ob- 
stmcting  a  right  of  way,  appurtenant  to  the  wife's  inheritance, 
and  wife  dies  pending  the  action,  the  suit  does  not  abate,  bat 
husband  may  go  on  and  recoyer  judgment ;  and  in  such  case 
the  measure  of  damages  will  be  the  whole  amount  of  damage 
sustained,  until  the  death  of  the  wife,  and  afterwards  a  pro- 
portion equal  to  the  husband's  interest  in  her  estate  as  her 
heir.    Jefcoat  vs.  KnoUs  d:-  Redmund 649 

Vide  Dower.     Evidence,  12,  13.     Parent  and  Child,  2,  3. 
SenunciaHon  of  Inheritance, 

IDIOTS  AND  LUNATICS. 
Vide  Necessaries. 

INDICTMENT. 

Vide  Bastardy.    Negro  Stealing. 

INFANT. 
Vide  Guardian.    Parent  and  Child,  2,  3. 

INHERITANCE. 
Vide  BenunciaHon  of*  Inheritance. 

INSOLVENT  DEBTORS'  AND  PRISON  BOUNDS'  ACT. 

1.  A  discharge  under  the  prison  bounds'  Act  is  a  bar  to  an  action  on 

the  prison  bounds'  bond.    Hamilton  vs.  Hamilton 351 

2.  Whether  a  suggestion  may  be  filed  contesting  an  applicant's  right 

to  his  discharge  under  the  Insolvent  Debtors'  Act,  is  a  matter 
within  the  sound  discretion  of  the  Circuit  Judge.  Ex  Parte 
Maffet 368 

3.  The  charges  of  fraud  in  such  case  should  be  clear,  distinct  and 

specific  and  not  founded  on  hearsay  and  rumor lb. 

4.  Application  for  the  benefit  of  the  Insolvent  Debtors'  Act  need 

not  be  made  at  the  next  term  after  petition  filed,  even  though 
ninety  days  may  elapse  between  the  filing  of  the  petition  and 
the  sitting  of  the  Conrt    The  petitioner  is  in  time  if  the 
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notice  be  given  to  the  second  term,  and  the  implication  be 
then  made.    UxFarUOimt^ 520 

Vide  Trover,  4. 

INTEREST. 
Vide  Single  BUI,  6. 

JOINT  CONTRACT. 

Vide  Partners,  8. 

JUDGMENT. 

Vide  Arrest  of  Judgment.     Mctgistrate^a  Judgment,    Part* 
nera,  1,  3.     Set-off,  1, 2,  5,  6.     Trespass  to  try  Title,  6. 

JURIES. 

1.  A  venire  facicut  to  summon  a  jury  is  good,  although  the  sheriff 

has  not  endorsed  on  it  the  fact  of  enti7  in  his  office.    State  vs. 
Clayton  df  Carter 581 

2.  A  grand  jury  need  not  consist  of  more  than  twelve  membets. .  •  •  •    lb. 

3.  The  97th  rule  of  Court,  prescribing  a  new  mode  of  impanneling 

a  petit  jury^is  not  unconstitutional , lb. 

JURISDICTION. 

Vide  Administration.     Warranty,  6. 

LANDLORD  AND  TENANT. 
Vide  Trespass  to  Try  Title,  3,  4. 

LAPSE  OP  TIME. 
Vide  Presumptions.    Begistry,  2. 

LETTERS  OP  ADMINISTRATION. 
Vide  Admvaistration. 

LICENSE. 

1 .  A  license  granted  by  the  City  Council  of  Charleston  after  suit  com- 
menced for  a  penalty,  is  by  an  ordinance  no  release  of  the 
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penalty,  altbongh  the  license  by  its  terms,  takes  effect  from  a 
.    day  priBTioas  to.  the  commission  of  the  offence,  and  covers  the 
date  of  the  offence.     CUy  Council  of  Charleston  vs.  Schmidt.  343 

Vide  Nuisance,  2. 

LIEN. 
Vide  Factors,  4,  5. 

LIMITATION  OP  ESTATES. 

1.  Testator  devised  land  "  to  F.  L.,  widow  of  C.  L.,  deceased,  and 

if  it  should  happen,  that  said  F.  L.  shonld  die  without  heirs, 
lawfully  begotten  of  her  body,  that  then  the  said  land  shall 
descend  to  her  sister  J.'s  children,  in  common." — Held,  that 
F.  L.  took  a  fee-simple  estate  in  the  land — and  that  the  limi- 
tation to  J.'s  children  was  void  for  remoteness.  Curry  vs. 
Sims  db  Jeter 489 

2.  A  devise  of  land  to  one  "  in  fee  simple  for  life"  carries  the  absolute 

estate.    JffcAUister  vs.  Taie 509 

LIMITATIONS,  STATUTE  OP. 

1.  Where  an  account  not  barred  by  the  statute  of  limitations  was 
presented  to  an  administrator,  who  "made  no  objection,  and 
expressed  his  willingness  to  pay :" — Eeld,  that  such  promise 
Was  sufficient  to  arrest  the  currency  of  the  statute,  and  fur- 
nished a  new  starting-point  for  its  commencement.  Johnson 
VA  Ballard 178 

LIQUIDATED  DAMAGES. 

Vide  Damages. 

LOCATION. 

Vide  Trespass  to  Try  Title,  T,  8. 

LOST  DEED. 
Vide  Evidence,  I,  18,  19. 

MAGISTRATE'S  JUDGMENT. 

1.  Since  the  Act  of  1839,  a  magistrate's  judgment  can  be  proved  only 
by  his  book,  which  the  Act  requires  him  to  keep— the  ezecu- 
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tion  and  oath  of  the  magistrate  are  insaificent.    Ettert  yb. 
J&ttertf 413 


MAINTENANCE. 

Vide  Parent  and  Child,  1. 

MANNING. 
Tide  Boad  Laws, 

MARKETS. 

1.  The  Town  Council  of  Winnsboro  have  the  power  to  pass  an  Ordi- 

nance prohibiting  the  sale  of  butcher's  noeat  within  the  cor- 
porate limits  except  at  the  public  market.  Town  Council  vs. 
Smart 551 

2.  Laws  regulating  markets  are  not  in  restraint,  but  in  regulation  of 

trade — they  are  not  in  violation  of  the  ordinary  rights  of  the 
citizen lb. 

'married  WOMAN. 

Vide  Husband  and  Wife.     Benunciation  of  Inheritance. 

MAYHEM. 

1.  The  common  law  rule,  that,  in  cases  of  Mayhem,  the  Court  may 
increase  the  damages,  super  visum  vulneris,  does  not  exist  in 
South  Carolina.    JfcCoy  vs.  JLemon 165 

MERCHANTS'  BOOKS. 

Vide  Evidence^  7. 

MONEY  HAD  AND  RECEIVED. 
Vide  Contract,  1. 

MONEY  PAID  BY  MISTAKE. 

1.  H,  the  drawer  of  an  accepted  bill  of  exchange,  payable  at  New 
Orleans,  at  thirty  days,  negotiated  it  to  the  bank.  The  bill 
having  been  protested  for  non-payment,  H  paid  the  amount 
to  the  bank,  but  at  that  time  the  bill  had  been  paid  by  the 
acceptor,  (who  had  accepted  for  the  accommodation  of  H,) 
to  the  agent  of  the  bank.    This  was  then  anknown,  either  to 
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H,  or  the  bftiik: — HM,  that  H  was  entitled  to  recover 
from  the  bank  the  amount  paid  by  him,  as  so  mnch  money 
paid  by  mistake — although  the  bank  claimed  the  right  to 
apply  it  to  the  account  of  the  acceptor.    Henderson  vs.  Bank.    44 

MORTGAGE. 

1.  The  Act  of  1791,  in  relation  to  mortgages,  does  not  apply  where 

the  mortgagor  is  "  out  of  possession/'  To  such  case  the  com- 
mon law  applies,  and  after  condition  broken,  the  mortgagee 
may  maintain  trespass  to  try  title  against  a  purchaser  from 
the  mortgagor,  who  has  entered  under  his  purchase.  MiieheU 
vs.  Bogan, .  •  .^ 686 

2.  A  clause  in  a  mortgage  of  real  estate,  giving  the  mortgagee 

power  to  sell  is  valid :    Semble, lb, 

3.  A  mortgage  of  land  delivered  before  delivery  of  a  deed  for  the 

same  land  executed  and  dated  before  the  mortgage,  but  not 
delivered  until  afterwards,  takes  precedence  of  the  deed lb, 

NECESSARIES. 

L  A  demand  for  necessaries  may  be  recovered  against  one  non 

compos f  upon  the  implied  promise.    Johnson  vs.  Ballard 178 

Vide  Contract,  2. 

NEGLIGENCE. 
Vide  Uvidence,  14. 

NEGRO  STEALING. 

1.  Two  or  more  may  be  jointly  indicted  for  negro  stealing,  and  one 

may  be  convicted  and  the  others  acquitted.  State  vs.  Clajfion 
&  Carter 681 

2.  In  a  joint  indictment,  one  may  be  charged  with  inveigling,  steal- 

ing and  carrying  away  a  slave,  and  another,  or  others,  with 
hiring,  aiding  or  counselling  him  to  do  so lb. 

3.  One  may  be  guilty  of  stealing  a  runaway  slave lb. 

NEW  TRIAL. 

1.  A  contradictory  verdict,  showing  that  other  counts  were  con- 
sidered besides  those  upon  which  the  verdict  is  expressed 
upon  its  ftfce  to  be  found,  is,  it  seems,  good  ground  for  a  new 
trial.    Rym^  vs.  Cop€$ 217 
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2.  New  trial  granted,  because  material  allegations  were  not  proved. 

EyanYB.  Capes 217 

3.  The  facts  reviewed  and  the  verdict  held  not  to  be  so  clearly 

against  the  evidence,  that  the  Court  wonld  be  justified  ia  set- 
ting it  aside  and  ordering  a  new  trial.    Belk  vs.  Massey 614 

Vide  Single  Bill,  8.      Trespass  to  Try  Title,  *l,  8. 

NOTICE. 

Vide  Guaranty,    Begistry.     Set-of,  4. 

NTJDUM  PACTUM. 
Vide  Belease.     Single  Bill,  4. 

NUISANCE. 

1.  In  an  action  for  a  private  nuisance  in  erecting  a»d  working  a  steam 

cotton-presSi  it  is  sufficient  to  allege,  increased  danger  from 
fire  and  liability  of  boilers  to  explode,  thereby  rendering  plain- 
tifiTs  dwelling  unfit  for  habitation,  and  impairing  the  value  of 
his  property,  though  the  actual  occurrence,  neither  of  a  fire, 
nor  of  the  explosion  of  a  boiler,  is  alleged.    Byan  vs.  Ccpes. .  217 

2.  Though  in  determining  whether  a  steam  cotton-press  is  a  private 

nuisance,  a  license  from  the  city  council  to  erect  and  work 
the  press,  will,  as  evidence,  be  entitled  to  high  consideration, 
yet  it  is  not  conclusive,  for  the  annoyances  occasioned  by  the 
press  may  have  been  so  great  that  the  council  could  not 
legalize  them ;  or  it  may  be  shown  that  the  license  was 
abased,  and  that  the  annoyances  complained  of  were  not  the 
necessary  incidents  of  a  steam  cotton-press,  and,  therefore, 
were  not  protected  by  the  license 16. 

Vide  Gates. 

OFFICE  COPY. 
Vide  Evidence,  6. 

ORDINARY. 

1.  An  action  will  not  lie  against  the  Ordinary  for  the  plaintifiPs  share 
of  the  proceeds  of  land  sold  for  partition  under  the  Acts  of 
1839  and  1842  (11  Stat.  44,  232),  until  judicial  proceedings 
have  been  had  before  the  Ordinary,  and  the  plaintiffs  share 
ascertained.    Spires  yb.  Ordinary 578 

Vide  Administration.    Administration  Bond.    Chiardian, 
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PARENT  AND  CHILD. 

1.  A  son-in-law  is  not  bound  to  maintain  his  father-in-law.    Jokruon 

YB.  BaUard 178 

2.  Upon  a  question  between  father  and  mother  as  to  the  custodj 

of  their  infant  child,  the  law  gives  the  preference  to  the  father 
as  the  head  of  the  household,  and  without  sufficient  cause 
shown  the  custody  will  not  be  given  to  the  mother,  ffetteitf 
Ex  parte 32  6 

3.  Where  a  father  seeks  by  habeas  corpus  to  obtain  possession  of  his 

infant  son,  the  discretion  of  the  Court  in  discharging  the  infant 
from  illegal  restraint,  is  not  limited  to  protecting  him  in  re- 
turning, but  it  may,  even  where  the  infant  is  of  the  age  of 
choice,  order  that  he  be  delivered  to  the  father.  WUliams, 
Ex  parte, 452 

PARTNERS. 

1.  A  judgment  confessed  by  one  partner  in  the  name  of  the  firm 

may  be  ratified  by  the  other  partner  so  as  to  make  it  valid, 
and  the  same  rule  applies  to  a  corporation  where  the  charter 
makes  the  corporators  liable  as  partners.  BivingsvUle  Cotton 
Manuf.  Company  VB^Bobo..,..;,. .' 386 

2.  The  evidence  examined  and  held  sufficient  to  show  the  ratifica- 

tion of  such  a  judgment , lb. 

3.  A  recovery  against  two  partners,  where  there  are  more,  is  no 

bar  to  a  subsequent  suit  against  all  the  partners  on  the  same 
cause  of  action.     Union  Bunk  vs.  Bodges  dh  Smith 480 

4.  After  dissolution  of  the  firm,  and  notice  to  the  debtor  not  to  pay 

a  certain  partner,  the  debtor  will  not  be  discharged  by  tak- 
ing from  that  partner  a  receipt  for  the  debt,  the  consideration 
of  the  receipt  being  a  release  of  the  private  debt  of  such 
partner  to  the  debtor,     Sims  vs«  Smith 565^ 

PATENT^ 
Vide  Warranty,  6. 

payment/ 

Vide  Account  Current,  2.    Beleaae* 

PENALTY, 

Vide  License. 
Vol.  XI 49 
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PHYSICIAN^S  BILL. 

Tide  Bailment,  2,  3. 

PLEADING. 

1.  PlftiDtiff  having  failed  to  show  performance  of  a  special  contract 

to.  baild  a  bridge  for  defendants  according  to  the  specifications 
agreed  on  : — Held,  that  he  could  not  recover  on  the  common 
counts  for  work,  labor  and  materials — the  defendant  never 
having  waived  the  special  contract  and  having  refused  to 
accept  the  bridge.     GeerYS.  Brown 42 

2.  Defendant  pleaded  in  abatement  the  marriage  of  plaintiff,  a 

female,  pending  the  suit.  Plaintiff  replied ;  appointment  of 
an  attorney  under  the  Act ;  and  the  plea  was  overruled.  At 
the  next  term,  defendant  pleaded  the  coverture  of  plaintiff, 
alleging  her  marriage  to  another  husband  before  suit  brought : 
— Held,  that  the  second  plea  was  bad  after  the  first  was  over- 
ruled.   MUchum  vs.  Droze 196 

3.  After  one  plea  in  abatement,  defendant  cannot  plead  another  in 

the  same  degree lb. 

4.  In  an  action  of  debt  on  a  bond  for  the  payment  of  money,  the 

plea  of  non-damnificcUus  is  bad  on  general  demurrer.  Ingram 
vs.  Wilson 461 

5.  Where  several  defendants  are  sued  upon  a  joint  contract  the  proof 

must  show  a  joint  contract  by  all,  or  the  plaintiff  must  fail. 
Eammarskold  YB.  Bull 493 

Vide  Account   Current,     Administration  Bond.      Bail  Bond. 
Highways,  1.     Public  Agents. 

POWERS. 

1.  A  contract  by  testator  to  sell  a  particular  tract  of  land,  does  not 
revoke,  so  far  as  it  relates  to  that  tract,  a  power  in  his  will 
giving  his  executors  authority  to  sell  his  lands  for  division. 
The  executors  may  carry  out  the  contract  and  convey  the 
tract  to  the  purchaser.    Douglass  vs.  Dickson 417 

Vide  Mortgage,  2. 

PRACTICE. 

1.  At  the  return  term  of  the  writ,  the  defendant  moved  to  set 
aside  the  service,  which  motion  the  Circuit  Judge  granted: 


INDEX.  763 

but,  on  appeal,  bis  decision  was  reversed.  At  tbe  next  term, 
defendant  moved  for  leave  to  appear  and  plead,  and  bis  mo- 
tion was  refused.  On  appeal,  held,  tbat  defendant  was  not 
in  default,  and  tbat  be  bad  tbe  rigbt,  nnder  tbe  circnmstances, 
to  appear  and  plead  at  tbe  second  term.  Bams^  Bateman  & 
Rudderou)  vs.  Bdl 20 

2.  Tbe  23d  and  25tb  rules  of  Court  give  directions  to  parties  in  re- 
ference to  motions  for  continuance,  but  impose  no  restraint 
upon  tbe  discretion  of  tbe  Court.    Chdik  vs.  McAlily 153 

Vide  Juries,  3.     Bd.  Fa.     Teste. 

PRESUMPTIONS. 

1.  To  rebut  tbe  presumption  of  a  title  derived  from  trustees,  aris- 

ing from  twenty  years'  possession,  it  is  not  sufficient  to  sbow 
tbat  tbe  trustees  were  denied  power  to  sell  by  tbe  will  creating 
tbe  trust  if  tbe  will  gives  tbem  tbe  power  to  excbange.  Tnis- 
tees  of  ihe  WadsworthviUe  Poor  School  vs.  Mc  Cully 424 

2.  An  Act  suspending  tbe  statute  of  limitations  as  to  certain  lands, 

does  not  affect  tbe  presumption  of  a  conveyance  from  tbe 
owner,  arising  from  twenty  years'  possession lb, 

3.  After  tbe  lapse  of  more  tban  twenty  years  tbe  Court  will  not  set 

aside  tbe  verdict  of  guilty  upon  an  indictment  for  misde- 
meanor, and  tbe  sentence  indorsed  upon  tbe  record,  upon  tbe 
ground  tbat  tbe  defendant  bad  not  been  arrested,  nor  bad 
entered  into  recognizance-  In  sucb  case  tbe  law  presumes 
omnia  ease  rite  aetOy  especially  if  it  appears  tbat  seven  years 
after  tbe  trial  and  sentence,  tbe  defendant  was  served  witb  «et. 
fa,  quare  executio  non,  made  default,  and  tbat  execution  issued. 
State  YB,  Hatcher 525 

Vide  Highways,  2. 

PRINCIPAL  AND  AGENT. 
Vide  Factors,  3,  4,  5. 

PRISON  BOUNDS  ACT. 

Vide  Insolvent  Debtors^  and  Prison  Bounds  Act, 

PRIVATE  PATHS. 
Vide  Oates, 
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PROCESS. 

Vide  Teste. 

PROMISSORY  NOTES. 
Vide  Bills  of  Exchange  and  Promissory  Notes.     Belease. 

PUBLIC  AGENTS. 

1.  Declaration  in  assnmpsit  against  A,  B  and  others^  styled  them 

"  Chairman  and  Commissioners  of  the  New  State  Capitol/'  and 
the  bill  of  particulars,  filed  with  the  declaration,  set  forth 
charges  for  work  done  for  the  State : — Held,  that  the  defend- 
ants were  sned  as  public  agents,  and  as  such  were  not  liable ; 
and,  even  if  sued  as  individuals,  still,  upon  the  pleadings  and 
the  evidence,  they  were  not  liable,  no  special  contract,  or 
special  circumstances,  being  alleged  or  shown,  which  subjected 
them  to  personal  liability.    Hammerskold  vs.  Bull 493 

2.  Where  public  agents  are  sought  to  be  made  liable  as  private  in- 

dividuals upon  a  contract  made  for  the  public  benefit,  the  de- 
claration should  set  out  the  special  circumstances,  as  that  they 
had  exceeded  their  authority  or  had  a  fund  with  which  to  pay 
the  plaintiff,  upon  which  it  is  sought  to  make  them  liable,  or 
the  plaintiff  cannot  recover. lb. 

RAILROADS. 

1.  The  right  to  claim  compensation  from  the  Wilmington  and  Man- 
chester Railroad  Company  for  land  taken  for  the  track  of  their 
road,  belongs  to  the  owner  of  the  tract  at  the  time  the  road 
was  finished  through  it,  or  his  legal  representative,  and  not  to 
a  vendee  who  purchased  the  tract  from  the  owner  after  the 
road  was  finished  through  it.  Letois  vs.  WU.  and  Man.  Bail- 
road  Company 91 

RECEIPT. 

Vide  Belease. 

RECORDING. 

Vide  Begistry. 

REGISTRY. 
1.  A  previous  conveyance  of  the  land,  not.  registered  within  the  pre- 
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scribed,  time,  but  re^^tered  in  the  interval  between  a  eberiff's 
sale  and  his  oonyeyance,  will  not  under  the  Registry  Acts  be 
postponed  to  the  sheriff's  conveyance.    Ltger  vs.  JkiyU 109 

2.  The  lapse  of  twenty  years  between  the  date  of  the  previous  con- 

veyance and  its  registration,  where  the  debtor  has  remained 
in  possession  acknowledging  the  rights  of  others  under  the 
conveyance,  will  not  of  itself  make  the  conveyance  fraudulent,  » 
or  ineffectual  either  against  the  debtor  himself,  or  against  a 
purchaser  at  sheriff's  sale,  whose  conveyance  was  executed 
after  the  registration  of  the  previous  conveyance  although  the 
sheriff's  sale  preceded  the  registration lb, 

3.  Under  SUd  vs.  Mansellt  6  Bich.  437,  the  registration  of  a  con- 

veyance registered  after  six  months,  has  no  relation  back  in 
determining  the  order  of  priority  under  the  Registry  Acts,  but 
takes  effect  from  the  date  of  the  registration  to  defeat  all  sub- 
sequent conveyances 2b, 

4.  Where  a  deed  of  land  is  recorded  after  the  time  prescribed  by 

law,  notice  will  be  presumed  from  the  time  it  is  recorded. 
BelkYB.Massey,..^ 614 

RELEASE. 

1.  A  having  the  joint  promissory  note  of  6  &  C,  indorsed  upon 

the  note  after  it  became  due  a  receipt,  not  under  seal,  of  one 
half  the  amount  from  B,  "  being  his  share  in  full  of  the  within 
note,  from  the  payment  of  which  or  any  part  thereof,  I  hereby 
release  him'': — Held,  that  B  was  not  discharged ;  that  A 
might  maintain  a  joint  action  against  him  and  C  for  the 
balance.    Hope  vs.  Johnston  ff  Cavis 135 

2.  A  release  not  under  seal,  in  consideration  of  part  payment  in 

money  of  a  debt  past  due,  is  no  discharge  of  the  balance— the 
release  being  without  consideration 2b, 

3.  The  indorser  of  a  note,  while  it  was  yet  in  the  hands  of  the  in- 

dorsee, released  the  drawer  "  from  all  claims,  causes  of  action 
in  law  or  equity,"  &c.,  and  shortly  afterwards  paid  the  in- 
dorsee and  took  the  note  back :  Held,  that  the  release  covered 
the  indorser's  contingent  right  to  the  note  and  extinguished  it. 
GuynemerYB,  liopez • ••• 199 

Vide  Evidence,  15.     License. 

RENUNCIATION  OF  INHERITANCE. 
1.  A  married  woman's  renunciation  of  her  inheritance,  if  made  within 
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seven  days  from  the  execution  of  her  deed,  is  noil  and  Toid. 
Bruce  YB.  Perry,.,,  j/1 121 

2.  Where  the  magistrate's  certificate  declares  that  the  seven  days 
had  expired,  and  the  dates  show  the  contnxj,  prima  facie, 
the  dates  will  be  taken  to  show  the  true  time,  and  the  onus 
will  be  on  the  purchaser,  to  show  that  the  seven  days  had  in 
fact  expired,  before  the  renunciation  was  made lb. 


RETAILING. 

Vide  Trading  with  Slave. 

REWARD. 
Vide  Contract,  4. 

ROAD  LAWS. 

1.  The  Act  of  1855,  to  establish  the  judicial  district  of  Clarendon, 

appoints  Commissioners,  who, "  at  the  expense  of  the  district," 
are  to  purchase  a  tract  of  land,  '*  upon  which  they  shall  lay 
out  a  village,"  to  be  called  Manning : — Held,  that  it  is  the 
duty  of  the  Commissioners  thus  appointed  to  lay  out  and 
open  the  streets,  and  that,  until  opened  and  dedicated  as 
highways,  the  Commissioners  of  Roads  have  no^  jurisdiction 
over  them.     Commissioners  yb.  Durani 440 

2.  The  Commissioners  of  Roads  have  the  power  to  make  alterations 

in  the  public  roads  ;  and  a  deviation  for  one  mile  held  to  be 
such  an  alteration  as  they  have  power  to  make.  State  vs.  Com- 
missioners of  Roads. 485 

Vide  Gates, 

SALE. 
Vide  Contract,  3.     Factors,  8. 

SALVAGE. 

1.  Where  salvage  is  awarded  to  a  slave  as  one  of  the  crew  of  a  sav- 
ing vessel,  it  belongs  not  to  the  owner  of  the  slave,  if  he  be 
hired  out,  but  to  the  party  to  whom  the  slave  was  at  the  time 
hired.     GourdinYS.  West dc Robertson .' 288 
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SCI.  FA. 

1.  Where  plaintiff  dies  after  interlocutory  judgment  founded  on  de- 

fendant's default  to  appear,  and  plaintiff's  administrator  issues 
sci.  fa,  on  sucli  interlocutory  judgment,  defendant  is  not  en« 
titled  to  an  imparlance  merely  on  entering  an  appearance  to 
such  sci,  fa.,  but  will  be  allowed  it  only  on  sufficient  cause 
shown.     Oodbold  vs.  Gordon 36 

2.  It  is  not  sufficient  cause  in  such  case  to  show  that  defendant 

denies  plaintiff's  representative  character ;  such  denial  being 
founded  on  the  objection  that  the  ordinary,  in  the  suit  for  let- 
ters, had  not  cited  all  in  interest lb, 

SEAL. 

Vide  JEvidence  6.     Single  Bill, 

SET-OFF. 

1.  In  an  action  against  A  he  cannot  set  up  as  discount  a  judgment-re- 

covered  in  the  name  of  B  for  the  use  of  A.    Barrel  vs.  Petty,  373 

2.  A  judgment  must  be  assigned  in  writing,  or  the  beneficial  owner 

cannot  sue  upon  it  in  his  own  name,  or  plead  it  in  discount. .    lb. 

3.  Where  in  an  action  by  the  assignee  of  a  sealed  note,  the  defendant 

pleads  as  discount  a  demand  due  him  by  the  obligee  before 
action  commenced,  the  onus  is  on  the  plaintiff  to  show  that 
the  note  was  assigned  before  the  demand  was  due,  otherwise 
the  discount  will  be  allowed.    Jervey  vs.  Straus 376 

4.  Where  a  chose  in  action,  not  assignable  under  the  Act  of  1798,  is 

assigned,  the  debtor  may  avail  himself  of  any  discount  against 
the  assignor,  acquired  by  the  debtor  after  the  assignment  and 
before  notice  of  it.    Burkett  vs.  Moses 432 

5.  The  Court  will  not  order  one  judgment  set-off  against  another, 

where  it  appears  that  one  of  the  judgments  is  owned  by  a  third 
person,  and  that  his  equitable  ownership  was  known  to  the 
party  making  the  motion  when  the  cause  of  action  was  given. 
Header  vs.  Rhyne 631 

6.  The  practice  of  ordering  one  judgment  set-off  against  another, 

is  not  founded  on  the  law  of  discounts,  but  springs  from  the 
general  jurisdiction  of  the  Court  over  its  suitors  ;  and  in  ex- 
ercising it,  the  Court  will  always  regard  the  equitable  rights 
of  persons  not  parties  to  the  suit Ih, 
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SHERIFF, 

1.  Sale  by  a  sheriff  in  1826  under  a  lery  of  land  made  fonr  years  be- 

fore by  his  predecessor,  sastained.    Leger  vs.  Doyle 109 

2.  An  ex-sheriff  may  bny  land  sold  under  a  levy  which  he  made 

when  he  was  in  office lb. 

Vide  Escape.    Executors  and  Administraiors, 

SHERIFF'S  DEED. 

1.  Lands  bid  off  at  sheriff's  sale  after  the  purchaser  has  made  his 

will)gO|  not  to  the  legatee  or  devisee,  but  to  the  heir-at- 
law,  to  whom  the  sheriff's  deed  should  be  made.  This  is  the 
rule,  although  the  executor  may  be  compelled  to  pay  the  pur- 
chase money  out  of  the  bequeathed  personal  estate.  Landrum 
vs.  Haicher 54 

2.  A  defendant  in  execution,  whose  land  has  been  sold  at  sheriff's 

sale,  may  show  that  the  sheriff's  deed  is  void,  because  made 
not  to  the  purchaser  or  his  representative,  but  to  one  who  had 
no  right  to  it lb, 

3.  When  a  sheriff  sells  land  under  ^.  fa.f  his  deed  of  conveyance 

and  not  the  contract  made  by  the  bidding,  transfers  the  debtor's 
title,  and  no  relation  back  will  be  had  to  give  priority  to  the 
conveyance.     Leger  yb,  Doyle 109 

SHERIFF'S  SALE. 
Vide  Registry,  2.     Sheriff.     Sheriff  ^8  Deed. 

SINGLE  BILL. 

1.  An  instrument  under  seal,  in  form  a  single  bill,  given  and  delivered 

by  a  grandfather  to  the  husband  of  his  granddaughter,  and 
intended  as  an  advancement,  payable  one  day  after  date,  but 
with  right  of  collection  postponed  until  donor's  death : — Held, 
valid  between  the  parties,  and  binding  as  an  irrevocable  con- 
tract upon  the  executors  of  the  donor.     Carter  vs.  King 125 

2.  It  is  no  objection  to  a  bond  or  single  bill,  or  even,  it  seems,  to  a 

promissory  note,  that  it  is  made  payable  at  the  obligor's,  or 
drawer's  death 76. 

3.  The  doctrine  of  nudum  pactum  is  wholly  inapplicable  to  sealed 

instruments lb. 
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4.  A  defendant  may  always  show  in  defence,  in  an  action  upon  any 

instrument^  failure  of  consideration  either  entire  or  partial, 
but  where  the  action  is  npon  an  instrument  under  seal,  as  a 
bond  or  single  bill,  he  cannot  show  that  it  was  without  any 
consideration  at  all — a  consideration  not  being  necessary  to 
the  validity  of  the  instmment  as  between  the  parties  them- 
selves and  their  representatives.     CaHer  vs.  King 125 

5.  Creditors  may,  after  the  death  of  the  obligor,  show  an  entire 

want  of  consideration  for  the  purpose  of  having  the  payment 
of  the  bond  or  single  bill  postponed  to  contracts  founded 
upon  valuable  consideration ;  sembk lb. 

6.  A  single  bill  payable  one  day  after  date,  with  right  of  collection 

postponed  until  the  obligor's  death,  bears  interest  from  the 
day  after  its  date lb, 

7.  A  qualified  as  executor  on  a  will  of  C,  admitted  to  probate  in 

common  form,  sold  the  goods  and  chattels  of  testator  and 
took  sealed  notes  for  the  purchase  money.  A  later  will,  ap- 
pointing B  executor,  was  afterwards  discovered  and  admitted 
to  probate,  and  A's  letters  testamentary  were  revoked  and 
declared  null  and  void.  B,  having  qualified  as  executor,  sued 
the  purchasers  from  A  in  trover,  and  against  some  he  re- 
covered, and  others  delivered  up  the  property :  Held,  that  the 
consideration  of  the  single  bill  given  to  A,  had  failed,  and 
that  he  could  not  recover  thereon.     Vance  vs.  Davenport 517 

8.  A  had  a  considerable  sum  of  money  stolen  from  him  by  the  slave 

of  B,  a  part  of  which  was  recovered,  and  for  the  balance  B 
gave  A  his  single  bill,  and  A  did  not  prosecute  the  slave  for 
the  felony.  The  jury  having  found,  upon  the  evidence,  that 
an  agreement  not  to  prosecute  the  slave  formed  no  part  of 
the  consideration  of  the  single  bill,  on.  appeal,  held,  that  the 
verdict  was  not  so  clearly  unsupported  by  the  evidence  that 
it  could  be  disturbed.    Hudson  vs.  Brvton 643 

SLAVES. 

1.  For  beating  a  slave  in  the  possession  of  a  bailee,  the  owner  is  not 
entitled  to  recover  the  penalty  of  fifty  dollars  imposed  by  the 
Act  of  1839,  11  Stat.  58.    Hodden  vs.  Leibeschuliz 505 

Vide  Contract,  2.     Salvage.     Trading  with  Slave. 

SUM.  PRO. 

1.  Where,  in  the  process  jurisdiction,  the  plaintiff  uses  the  defend- 
ant's answer  to  interrogatories,  he  must  rely  npon  that  alone, 
and  cannot  resort  to  other  evidence,    Harrison  vs.  Dodson...     48 
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2.  The  rulo  also  is,  Uiat  if  the  defendant's  answer  charges  him 
with  a  liability,  he  cannot  discharge  himself  by  his  answer ; 
but  where  many  partienlars  enter  into  the  answer  to  show 
the  liability,  the  rule  does  not  apply,  and  the  whole  most  be 
taken,  althoagh  facts  are  stated,  showing  the  defendant's  non- 
liability.   HarrUoB  IB,  Dodsan 48 

TENANTS  IN  COMMON. 

1.  Where  there  are  separate  grants  of  the  same  land,  bearing  the 

same  date,  and  fonnded  npon  surveys  certified  and  recorded  on 

the  same  day,  and  purporting  to  have  been  made  npon  warrants 

issued  on  the  same  day,  the  grantees  take  as  tenants  in  com- 

.    men.     Young  78,  DeBruhl.,,^* 6o8 

TESTAMENTARY  PAPER. 
Tide  Wills  and  TestamenU^  2. 

TESTE. 

1.  Process  in  the  City  Court  of  Charleston,  may  bear  test  before 

the  accrual  of  the  cause  of  action.    Ciii/  Council  vs.  Schmidt,  343 

TRADING  WITH  SLAVES. 

1.  A  distiller,  vendor,  or  retailer  of  spirituous  liquors  cannot  be  in- 

dicted under  the  Act  of  1817  for  trading  with  a  slieive^  where 
the  trading  consisted  of  selling  spirits  to  a  slave.  In  such 
case  he  can  only  be  indicted  under  the  Act  of  1834,  for  sel- 
ling spirits  to  a  slave.     State  vs.  Brock 447 

2.  To  charge  one  with  purchasing  ten  cents  in  coin  from  a  slave  is  no 

offence lb. 

TRESPASS. 
Vide  Case,  2. 

TRESPASS  QUARB  CLAUSUM  PREGIT. 

Vide  Easements,  5. 

TRESPASS  TO  TRY  TITLE. 

1.  Where  judgment  for  the  defendant  in  a  former  action  between 
the  same  parties,  is  relied  upon,  under  the  Act  of  1744,  (3  Stat 
612,)  as  a  bar  to  a  second  action  of  trespass  to  try  title,  com- 
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menced  more  than  two  years  after  the  first  was  dropped,  it 
must  appear  with  sach  certaintj  as  the  common  law  requires 
in  cases  of  estoppel,  (that  is,  "  certainty  to  every  intent,")  that 
both  actions  were  for  the  same  land.    Binda  vs.  Benbaw 24 

2.  Where  pkdntifis  sued  ont  their  writ  in  trespass  to  try  title,  for  "  a 

certain  plantation  or  tract  of  land  of  the  plaintifis,  situate 
on  the  waters  of  Santee  river,"  and  then,  without  proceeding 
farther,  let  fall  their  action,  and  judgment  was  entered  for  the 
defendant: — Held,  that  this  judgment  was  no  bar  to  a  second 
action,  brought  more  than  two  years  afterwards,  between  the 
same  parties  and  in  the  same  district,  for  a  '*  certain  plantation 
and  close  of  the  plantiffs,"  described  generally  as  lying  within 
the  district,  because  it  did  not  appear  to  the  Oourt,  that  the 
two  actions  were  for  the  same  land lb, 

3.  Upon  evidence,  in  trespass  to  try  title,  that  defendant  claimed  the 

land  as  his  own,  and  that  his  son,  considering  it  his  Mher's, 
entered,  and  occupied  it  with  the  knowledge  of  defendant  and 
without  objection  from  him,  the  jury  found  the  defendant  a 
trespasser,  and,  on  appeal,  their  verdict  was  not  disturbed. . .    lb, 

4.  Trespass  to  try  title  will  lie  against  the  landlord,  though  he  never 

was  in  possession,  the  entry  being  by  his  tenant lb. 

5.  Where  there  is  a  recovery  against  the  defendant  in  an  action  of 

trespass  to  try  title,  and  he  subsequently  acquires  title  by 
taking  out  a  grant  and  re-enters,  the  recovery  in  the  first  is  no 
estoppel  in  a  second  action  for  the  same  land.  Bank  vs.  Bridges,    87 

6.  A  judgment  in  trespass  to  try  title  against  a  corporation  of  which 

B  was  agent  and  a  stockholder,  is  not  conclusive  against  B 
claiming  under  a  junior  grant  to  himself,  but  the  record  may 
be  given  in  evidence  against  him  on  the  question  of  location. 
BankY8.BcAo 597 

7.  New  trial  granted,  the  verdict  being  against  the  evidence  upon  a 

question  of  location lb, 

8.  The  Court  will  more  readily  grant  a  new  trial  upon  a  question  of 

location  than  upon  most  other  questions  of  fact lb. 

Vide  Mortgage,  1. 

TROVER. 

1.  In  trover,  for  a  certificate  of  shares  in  Bank  Stock,  the  plaintiff 
is  entitled  to  recover  the  full  value  of  the  shares.  Connor  vs. 
HiUier 193 
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2.  A,  who  had  shipped  goods  to  bis  agent  for  sale,  drew  a  bill  of  ex- 

change on  the  agent  in  favor  of  0,  and  delivered  to  0  the  rail- 
road receipts  for  the  goods : — Heldy  that  snch  delivery  was  no 
transfer  of  the  title  so  as  to  enable  0  to  maintain  trover  for 
the  goods.     McPherstm  vs.  Neuffer  db  Bendrix 267 

3.  Where  one  wrongfully  sells  or  uses  the  goods  of  another,  it  is 

itself  a  conversion,  and  demand  and  refusal  or  offer  to  pay 
charges  need  not  be  proved lb. 

4.  Where  pending  an  action  of  trover  in  which  bond  has  been  given 

nnder  the  Act  for  the  production  of  the  chattel,  the  defendant, 
being  nnder  arrest  at  the  suit  of  another,  is  discharged  under 
the  Insolvent  Debtors'  Act,  the  plaintiff  in  trover  may  never- 
theless proceed  with  his  action  to  a  recovery,  for  otherwise  he 
could  not  have  the  benefit  of  the  bond.    Green  ys.  Foskett. . .  332 

Vide  Administration^  1.    Contract,  8.      Costs,  2.     Husband 
and  Wife,  1,  2. 

UNSOUNDNESS. 
Vide  Warranty,  2,  8. 

USURY. 
Vide  Bills  of  Exchange  and  Promissory  Notes,  6. 

VENDEE. 
Vide  Railroads. 

VENIRE  FACIAS. 
Vide  Juries,  1. 

VERDICT. 

Vide  Arrest  of  Judgment. 

WARRANTY. 

1.  That  questions  of  unsoundness  where  the  disease  is  chronic,  like 
rheumatism,  it  is  not  necessary  to  show  that  the  symptoms  ex- 
isted at  the  time  of  the  sale,  for  subsequent  incidents  and  ap- 
pearances may  show  that  the  disease  existed  before  the  sale, 
although  the  symptoms  had  not  then  been  observed.  Crwich 
YS.Culbreaih..\ 9 
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2.  The  point  roled  in  SUphens  yb  Chappdl,  3  Strob.  80,  that,  'Hhe 

disease  mast  be  in  a  formed  state  evidenced  by  symptoms  be- 
fore it  can  affect  the  sale,"  was  intended  to  apply  only  to  cases 
of  fever  having  no  fixed  law  for  their  commencement  Crouch 
vs.  Ctdbreath 9 

3.  The  term  "  organic"  used  in  the  opinion  of  the  Coart  of  Ap- 

peals in  that  case  was  inappropriate,  and  the  Court  prefer  to 
adhere  to  the  precise  ruling  of  the  Circuit  Judge  in  that  case.   lb. 

4.  A  warranty  in  the  usual  form  against  the  grantor  and  his  heirs  is 

a  covenant  as  well  of  seizin  as  for  quiet  enjoyment,  not  against 
the  world,  but  against  the  grantor  and  his  heirs.  Faries  vs. 
Smith ; 80 

5.  Where  the  grantee  is  evicted  by  one  who  claims  under  an  older 

deed  from  the  grantor,  such  eviction  is  a  breach  of  the  coven- 
ant for  quiet  ei\joyment  against  the  warrantor  himself lb, 

6.  B.  having  a  patent  for  certain  improvements  in  looms,  assigned 

to  A  with  warranty  that  the  invention  was  original,  and 
made  upon  an  entirely  new  principle  in  mechanics  never  be- 
fore patented.  In  an  action  of  covenant  by  A  against  6  in 
which  the  breaches  were  assigned  in  the  terms  of  the  warranty  : 
held  J  that  the  Court  had  jurisdiction  of  the  matter  ,*  that  the 
patent  was  not  conclusive  that  the  invention  was  original  and 
upon  a  new  principle  ;  and  that  A,  upon  proof  of  the  breaches 
assigned,  was  entitled  to  recover.  Wright  &  Mc  Cann  vs.  WiUon.  1 44 

WAREHOUSEMEN, 

1.  Where  a  railroad  company,  after  transporting  cotton  as  carriers, 

unloaded  their  cars  and  deposited  the  cotton  in  their  yard, 
where  it  was  burnt  the  next  evening,  the  company,  without 
proof  as  to  how  the  fire  occurred,  were  held  liable,  the  jury 
having  found  them  so,  under  instructions  which  regarded  them 
as  warehousemen  and  liable  only  for  negligence.  Wardlaw, 
Walker  &  Bursides  vs.  Railroad  Company 337 

2.  Instructions  to  the  jury  to  the  effect,  that  it  was  right  to  re- 

quire the  Company  to  show  how  the  fire  occurred,  and  that 
in  the  absence  of  such  proof  the  jury  might  well  hold  them 
liable  :  hdd^  proper 15. 

WAYS. 

Vide  Damages,  5  6.    Highways,  3. 
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WIDOW, 

Yide  Executor  de  son  tort     Homestead  Act. 

WILLS  AND  TESTAMENTS. 

1.  An  instrument  intended  to  take  effect  at  the  donor's  death, 

but  not  having  the  formalities  of  a  will,  will  not  be  held 
testamentary  and  therefore  void,  if  it  can  operate  in  some  other 
*  character  which  appears  to  have  been  intended.     Carter  vs. 
King 125 

2.  One  who  drew  a  will,  will  not  be  received  &d  a  witness,  to  ex- 

plain the  meaning  of  certain  ambiguous  words.    McAllister  vs. 
Tate 509 

Vide  I/imitation  of  Estaies. 

WITNESS. 

Vide  Bills  of  Exchange  and  Promissory  Notes,  3.     Evidence, 
%  3,  8,  9,  15,  16.     Powers.     Sheriff  ^s  Deed,  1. 


ERRATA. 

For  a  list  of  Errata  see  next  Volume. 
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